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IN THE 

United States Court of Appeals 

District of Columbia. 

No. 9236. 

The Elm Corporation, and Edwin M. Rosenthal, 

Appellants, 

v. 

E. M. Rosenthal Jewelry Company, a corporation, Ed¬ 
mund I. Kaufmann, Joel S. Kaufmann, Robert D. 
Kaufmann, Cecil D. Kaufmann, Isabel Kaufmann, 
Bernice Kaufmann, Marcus S. Goldnamer, Helen Gold- 
namer, Appellees. 

No. 9237. 

Edmund I. Kaufmann and Cecil D. Kaufmann, Appellants, 

v. 

The Elm Corporation, Edwin M. Rosenthal, Marcus S. 
Goldnamer, Helen Goldnamer, Appellees. 

No. 9238. 

Marcus S. Goldnamer and Helen Goldnamer, Appellants, 

v. 

The Elm Corporation, Edwin M. Rosenthal, E. M. Rosen¬ 
thal Jewelry Company, a corporation, Edmund I. Kauf¬ 
mann, Joel S. Kaufmann, Robert D. Kaufmann, Cecil 
D. Kaufmann, Isabel Kaufmann, Bernice Kaufmann, 
Appellees. 

Appeals from a Judgment of the District Court of the 
United States for the District of Columbia. 

BRIEF FOR THE ELM CORPORATION 
AND EDWIN M. ROSENTHAL, APPELLANTS 
IN NO. 9236, APPELLEES IN NOS. 9237-9238. 

JURISDICTIONAL STATEMENT. 

This is an appeal, consolidated with two cross appeals, 
from a final judgment of the District Court of the United 
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States for the District of Columbia (App. 129-131) in a 
civil action, wherein The Elm Corporation and Edwin M. 
Ros.enthal, plaintiffs, sought a declaratory judgment against 
defendants E. M. Rosenthal .Jewelry Company, a corpora¬ 
tion, Edmund 1. Kaufmann and other otlicers, directors and 
stockholders of the Rosenthal Company, and sought an ac¬ 
counting from and injunction against the defendants (App. 
56-57, 103-104). 

The relief claimed was within the general equity juris¬ 
diction of the District Court. D. C. Code (1940) Sec. 11-301, 
11-306. A review of the judgment by this Court is au¬ 
thorized by I). C. Code (1940) Sec. 17-101. 

SHORT STATEMENT. 

Plaintiffs’ Claims. 

jEor over twenty-seven years the plaintiff, Edwin M. Ros- 
enlthal, and later the assignee of his interest, The Elm Cor¬ 
poration (owned entirely by his three children) jointly par¬ 
ticipated with certain of the individual defendants in the 
development of a large jewelry venture, both wholesale and 
retail. At the time of the suit in 1943 there were seventy 
retail stores in the chain, operating in eighteen states 
through sixty retail corporations, generally under the trade 

name “Kav Jewelrv Stores.” The so-called ‘‘wholesale 
» * 

company” is known as the E. M. Rosenthal Jewelry Com¬ 
pany. The stores and wholesale company were operated 
as a large single unitary enterprise. 

Plaintiffs below, The Elm Corporation and Edwin M. 
Rosenthal, brought this action to prevent the defendants, 
E. I. Kaufmann and others—who were coadventurers in the 
jewelry enterprise and the controlling officers and directors 
of the Rosenthal Jewelry Company and of the retail cor¬ 
porations—from overreaching and usurping solely for 
themselves the benefits of the enterprise by having 

(a) plaintiffs declared to be the beneficial owners 
<£f certain stock of corporations operating eighteen retail 
jewelry stores, opened from 1935 through 1941, of a chain 
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of seventy stores, which stock should have been allotted to 
plaintiffs as their share of t l c jewelry enterprise described 
in tin 1 complaint, such stock having been wrongfully allotted 
by defendants to themselves or to members of their families 
for their own personal advantage or gain; 

(b) plaintiffs declared to be entitled to partici¬ 
pate proportionately in the stock of retail corporations or¬ 
ganized after 1941; 

(c) defendants enjoined from terminating the arrange¬ 
ment, in effect for twenty years, whereby the retail stores 
paid the “wholesale company,” a 10% service charge for 
acting as a centralized merchandising agent for all the re¬ 
tail stores—which was the principal source of income of 
the wholesale company and which Kaufmann, as Ihc head 
of the business, threatened to destroy. 

Defendants’ Contentions. 

Defendants contended that they owed no duty to the 
plaintiffs to offer them an opportunity to participate in 
any new stores in the chain, although they had dour so for 
maun nears since 1010, defendants contending that caeh 
new store was a separate venture of the defendants in 
which plaintiffs were not entitled to participate as a matter 
of right. Defendants further contended that the 10% ser¬ 
vice charge arrangement could be terminated at any time 
by either the wholesale company or any of the retail stores. 

Trial Court’s Decision. 

The Trial Court erroneously sustained the position of the 
defendants, holding that 

(a) Neither of plaintiffs has any legal or equitable 
rights in any stock of any retail corporation held by 
any of the defendants (App. 129): 

(b) Defendants have owed and now owe no duty to 
allot to plaintiffs any stock in any of the retail corpora¬ 
tions (App. 129); 


l 
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(c) The stockholders of the retail corporations 

I should be allowed to determine whether, or how long, 

. to continue the 10% arrangement, uninfluenced by offi¬ 
cers or stockholders of the wholesale company (App. 
121), and 

(d) Plaintiffs have been guilty of such laches as to 
bar any recovery by them- of stock in retail corpora¬ 
tions theretofore issued (App. 129). 

The Trial Court decided in favor of plaintiffs only to 
the extent of enjoining two of defendants, Edmund I. Kauf- 
mann, president, and Cecil D. Kaufmann, a director, of the 
wholesale company, from influencing the retail stores to 
discontinue the 10% arrangement, Cecil D. Kaufmann 
being so enjoined only so long as lie remains a director of 
the wholesale company (App. 129-130). Cecil Kaufmann 
has since refused re-election as a director. 

Effect of Trial Court’s Decision. 

As a result of the Trial Court’s adverse judgment: 

(a) Plaintiffs are deprived of their proportionate par¬ 
ticipation in the stock of the eighteen retail corporations 
organized from 1935 through 1941 and of new retail stores 
opened after 1941, and of the dividends earned thereon, to 
their damage to the extent of several hundred thousand 
dollars, and 

(b) The Elm Corporation, all of the stock of which is 
owned by Rosenthal’s three children, is in imminent danger 
of losing the entire value of its 20% ownership of the stock 
of the wholesale company as a going business, which would 
be destroyed if the 10% arrangement is terminated, thereby 
(•ausing financial loss to The Elm Corporation in excess of 
half a million dollars and the large yearly income derived 
therefrom (App. 631). 


% 
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STATEMENT OF THE CASE. 

Genesis of Eosenthal-Kaufmann Business Relationship 

and Friendship. 

in 1909, in Toledo, Ohio, Edwin M. Rosenthal, then 31 
years old and a man of wealth, and Edmund I. Kaufmann, 
then 24 years old and practically without means, became 
firm friends, just as close as human beings could be. Kauf¬ 
mann spent at least two evenings a week in Rosenthal’s 
home and they lunched together daily. An intimate busi¬ 
ness relationship and personal friendship “as close as 
brothers’’ continued until shortly before this action was 
filed in November, 1943. Rosenthal loaned money to Kauf¬ 
mann and helped him get his start in life (App. 334-335, 
422-424). Rosenthal’s children called Kaufmann “Uncle 
Ed” and Kaufmann’s children called Rosenthal “Uncle 
Ed.” 

Kaufmann was engaged in the men’s clothing business at 
retail for cash. In 1911 Rosenthal began opening a chain 
of furniture stores and Kaufmann, on money borrowed 
from a bank through Rosenthal’s intercession, invested in 
the Maxine Furniture Company at Toledo, which was a suc¬ 
cess and paid large dividends (App. 423; R. 794). A short 
time later Rosenthal and Marx, an associate of Rosenthai 
in the furniture business, opened a store at Reading, Penn¬ 
sylvania, and sold Kaufmann one-half of the stock and 
made him manager of the furniture store, naming it Kauf¬ 
mann Furniture Company. Rosenthal said—“I wanted 
him to have an interest in the furniture business; not for 
anv reason other than I wanted him to make monev, he 
hadn’t a dime . . . There was nothing we did without each 
other” (App. 423). Kaufmann then moved to Reading, but 
t lie close intimate relationship between the two men con¬ 
tinued throughout the years. 

Reading Store, 1916. 

In 1916, while devoting most of his time to the fur¬ 
niture business at Reading, Edmund I. Kaufmann (herein- 


> 
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after called Kaufinann ”, Ills relatives being designated 
by their first names) and liis brother, Saul Kaufmann, 
opened a retail jewelry store in Reading, Pennsylvania, 
forming a corporation known as the “Kay Jewelry Com¬ 
pany”, “K” being the first letter of their name, each of 
the brothers taking 50% of the stock. (App. 336-338, 424, 
689)’ 

i 

Rosenthal and other associates venture into the jewelry 
business with Kaufmann. 


Seven Stores, 1919-1922. 

In 1919, Rosenthal and Kaufmann conceived the idea of 
their jointly venturing into the jewelry business by opening 
other retail jewelry stores. From 1919 through 1922, they 
opened seven stores in Allentown, Washington, Indianap¬ 
olis, Detroit, Columbus, Springfield and Reading, all oper¬ 
ated by separate corporations called “Kay Jewelry Com¬ 
pany,” except the second store at Reading, which was called 
“Wittman Jewelry Company” (App. 338, 339, 425-428, 692, 
S95)|. A cousin of Rosenthal was made manager of the 
Allentown store, the second in the chain (App. 693) and 
Kaufmann admitted that “in these first eight stores, with 
the exception of Springfield, they were opened up either 
for my relatives or Mr. Rosenthal’s relatives” (App. 694). 
These relatives as local managers were sold a minority in¬ 
terest in the stock of the stores'managed by them and in 
other stores in the chain (App. 694). 

In each of these seven retail corporations, Kaufmann and 
Rosenthal took approximately the same amount of stock. 
A smaller percentage was taken in six of the stores by 
Marcus S. Goldnamer, who was taken into the venture after 
being introduced to Kaufmann by Rosenthal (App. 187- 
188). Goldnamer, however, took 25% in the Washington, 
D. (’., store (App. 192) of which he became manager. Saul 
Kaufmann and Albert J. Levi, another associate of Rosen¬ 
thal in the furniture business and a mutual friend of Ros¬ 
enthal and Kaufmann, were taken into the venture and pur- 
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chased a smaller percentage of the stock. Other “outside” 
stockholders who were mostly store managers and key em¬ 
ployees also subscribed to varying amounts of stock in 
each of the seven corporations (App. 895). 

In all seven stores, however, Rosenthal and Kaufmann 
were the controlling or dominating factors (App. 425, 428). 

Organization of E. M. Rosenthal Jewelry Company—the 
“wholesale end of the business”. 

In 1923, after Kaufmann and Rosenthal had discussed 
many times enlarging their chain of retail jewelry stores 
(App. 190-191, 195, 339-341, 428-432), Kaufmann called a 
meeting at the Biltmore Hotel, New York, at which Kauf¬ 
mann, Rosenthal, Goldnamer, Saul Kaufmann and Levi 
were present, and they considered Kaufmann’s proposal 
that they form a wholesale house to supply jewelry to their 
retail stores, thus making money “both ways ”, on the 
wholesale and retail ends of the business, buying at whole¬ 
sale and selling at a profit to the retail units, then making 
a profit on retail sales, having in mind the stores then in 
existence and those that would come into existence (App. 
194, 198, 339-341, 762). 

Pursuant to this meeting, the E. M. Rosenthal Jewelry 
Company was formed under the laws of the District of 
Columbia and was so named because of Kaufmann’s friend¬ 
ship for Rosenthal (App. 339-340). Its articles of incor¬ 
poration provided that the corporation— 

“ ... is to engage in the wholesale jewelry business 
in the District of Columbia and elsewhere throughout 
the United States, and in that connection to do all 
things necessary and essential for the management, 
conduct and operation of the said business. 

“ . . . and in general to perform all other acts and 
things necessary and expedient to be done and per¬ 
formed for the conduct, operation and advancement of 
its said business, and to have and to exercise all of the 
powers conferred bv law upon corporations.” (App. 
125, 905-907). 
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The Company’s capital stock consisted of 1,500 shares of 
the par value of $150,000, distributed as follows: 


Edmund 1. Kaufmann 
Marcus S. Goldnamer 
Edwin M. Rosenthal 
Albert J. Levi 
. Saul Kaufmann 


450 shares $45,000 30% 

375 shares 37,500 25% 

300 shares 30,000 20% 

225 shares 22,500 15% 

150 shares 15,000 10% 

(App. 126,340, 429). 


Kaufmann has always been president and a director of the 
Company and Rosenthal was vice president and a director 
until 1939, when lie resigned because of ill health and his 
son-in-law, Robert J. Newman, was elected a director. 
Goldnamer was secretary* and treasurer until 1944 and has 
always been a director (App. 732). 

The wholesale company was located in Washington, D. C., 
and Kaufmann moved to Washington. Rosenthal was then 
known as a man of means at the banks in Washington where 
the Kay Jewelry Company dealt (App. 341-342). 

All of the stock of the Rosenthal Company is still owned, 
directly or indirectly, by the families of the five original 
stockholders (Finding 3, App. 126). Of the five original 
founders only Rosenthal, Kaufmann and Goldnamer are 
i\ow living. 


The Plan. 

The “plan” (using Kaufmann’s own term, App. 362, 
762), adopted by the original stockholders of the Rosenthal 
Company, at the time of its incorporation, contemplated 
the further expansion of the jewelry business by opening 
as many retail jewelry stores in various cities throughout 
the United States as they could (App. 156-157, 361, 362) 
“whenever the times were propitious and the money was 
forthcoming” (Goldnamer, App. 195; Brvlawski, the attor¬ 
ney, who incorporated the Rosenthal Company, App. 172- 
173). 

II was part of the original plan for the Rosenthal Jew¬ 
elry Company, or when the Rosenthal Company was short 


i 
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of cash, for the five founders or their families, to own 60 f /r 
of the stock of each retail jewelry store in order to control 
its buying policy and make certain that purchases of mer¬ 
chandise by the retail stores would be made from the whole¬ 
sale company (App. 248-249, 384-385). Whenever stock of 
retail stores thereafter opened was sold directly to the five 
founders or their families, such stock was distributed in 
proportion to their stockholdings in the Rosenthal Com¬ 
pany, with the exception of a few “special family situa¬ 
tions” where the proportions were varied (App. 248-249, 
384-385). This plan was followed substantially for thirteen 
years or more until the end of 1935 (App. 815, 896). In 
fact, a similar ratio applied, in the aggregate to the first 
eight stores. 

This fact is shown graphically by Plaintiffs’ Exhibit No. 
3, Schedule 2, (App. 918-920), which was excluded as evi¬ 
dence, but the Court indicated that it could be considered 
in argument as an arithmetical computation from Stipu¬ 
lated Exhibit No. 1 (App. 538). Said Schedule No. 2 shows 
that until the end of 1935, the stock of the retail corpora¬ 
tions there described was distributed among the family 
groups as follows: 

Familv K. I. Saul 

Groups Kaufmaun Goldnamer Rosenthal Levi Kaufmann 

Percentage of 
Stock of 

Retail Corporations 28.919S% 24.0054% 19.9124% 15.3204% 11.7820% 

Rosenthal Co. 30% 25% 20% 15% 10% 

Rosenthal testified that it was agreed between Rosenthal 
and Kaufmann that the stock of the retail corporations 
would always be distributed to them in the proportion of 
two shares to Rosenthal for every three shares to Kauf¬ 
mann (App. 430-432). Although Kaufmann denied at one 
point of his testimony that there was any such agreement 
(App. 696), for many years until 1935 the stock of the new 
retail stores was divided, as between those two, substan¬ 
tially on the three and two basis (Finding 4, App. 127, 896). 
This is also shown clearly by Plaintiffs’ Exhibit 3, Sched¬ 
ule 1, which was excluded as evidence (App. 545, 915-917). 
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Ii| fact, Kaufmann admitted on cross-examination that “ the 
distribution may have been on that basis” (App. 375-376), 
aild that after provision for managers’ stock, the balance 
might have been distributed (to the five founders) in ac¬ 
cordance with the formula , the same ratio , in which the. 
stock of the Rosenthal Company was held (App. 376). 

Kaufmann further admitted on cross-examination that 


Rosenthal “expected to have some stock in the various jew- 
elry stores ... I couldn’t say as to every jewelry store 
opened, because he (Rosenthal) had the right to decline if 
he would so choose” (App. 373). 

»The general plan was to have a central organization and 
unified supervision over the retail stores, centralized ad¬ 
vertising, auditing, financing, and stock distribution— 
all through the Rosenthal Company. (App. 194-197, 
428, 429). Kaufmann and Goldnamer were the ex¬ 
ecutive officers in both the Rosenthal Company and in 
the new retail stores as they were opened. Although they 
supervised the retail stores completely and performed in¬ 
numerable services for the retail stores for twenty-three 
years their salaries had been paid entirely by the Rosen¬ 
thal Company, except that for a few years the Kav store in 
Washington, of which Goldnamer was originally the man¬ 
ager, paid a part of his salary. With this exception, the 
retail stores paid none of Kaufmann’s or Goldnamer’s sal¬ 
aries (App. 208-209, 748). 

Although separate corporations were used for each 
retail store (undoubtedly to limit the liability in 
the operation of each store to that store and to 
avoid necessity for parent corporation qualifying in vari¬ 
ous States and for tax reasons), the business was operated 
as a single enterprise. To use Kaufmann’s terms—“I have 
always considered our Kay group ... as one large family 
who are banded together by reason of having been given 
an opportunity of making an investment in a successful 
group of stores . . . separate corporations have been able 
to: manage and function as though it were oxe corporation- 


. .. . there is a community of interests between the Rosen <- 


I 
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thal Jewelry Company and the stores ” (App. 352-353). 
The funds of the Rosenthal Company were used to help 
organize and acquire stock of new retail corporations, 
(App. 896), to finance retail stores, and funds of the retail 
stores were used interchangeably with the wholesale com¬ 
pany. As Goldnainer put it—“It was one pot of money 
. . . if there was something to be done we did it” (App. 
208, 246-247, 333). 

Ten Per Cent Service Charge. 

The wholesale company, so-called, was not and is not a 
wholesale company in the ordinary sense of the term in 
that it supplies only the retail stores in its own system with 
merchandise for a “10% service charge” (App. 765), the 
retail stores obtaining the benefit of volume and unified pur¬ 
chases. 

At the meeting in 1923, or shortly thereafter, the five 
“founders” of the business (Kaufmann sometimes used 
the term “founders” and sometimes “partners”) also de¬ 
cided to have the retail stores then in existence and those 
to be opened subsequently, pay the Rosenthal Company a 
service charge of 10% of the net cost to the Rosenthal Com¬ 
pany of jewelry obtained by the retail stores from the Ros¬ 
enthal Company and 10% on the merchandise purchased 
by the retail stores from outside sources, and that 10 % 
arrangement continued for twenty years up to the filing of 
this action (App. 198, 441-442, 787). Kaufmann described 
this 10% arrangement as part of his “plan” (App. 763). 
Rosenthal tried to have this 10% arrangement made a mat¬ 
ter of record, but it was never put in writing (App. 344, 
442), except in the Trattner Contract described below (App. 
229-230, 787-791, 908-913). 

These sendee charges constituted the sole or principal in¬ 
come of the Rosenthal Company and for the fiscal years 
1937 to 1943 from only seventeen of the retail stores aggre¬ 
gated $490,927.35 (App. 628, 676-679, 1049). Although not 
in the record, it will not be disputed that for the year 
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ended June 30, 1946, the service charges received by the 
Rosenthal Jewelry Company from all the retail stores in the 

system exceeded $950,000.00. 

» 

» 

The relationship between the founders, the Rosenthal Com¬ 
pany and the retail stores is best illustrated by the 
Trattner Contract. 

In 1928, when there were 24 stores in the Kay chain, the 
Rosenthal Company having decided to expand its opera¬ 
tions into California and key Western States, David 
R. Trattner, of California, -entered into a written 
contract with Rosenthal, Kaufmann, Goldnamer and Ros¬ 
enthal Company reciting that they “owned a controlling 
interest in and operated a number of jewelry stores,” in 
Eastern States “under the trade name of Kay Jewelry 
Company” which trade name “had acquired great good 
will with the public and in the jewelry trade;” that Trat¬ 
tner wished to associate himself in business with them, use 
the name of Kay Jewelry Company and “ enjoy the advan¬ 
tages . . . of their supervision and merchandising;” that 
Trdttner would immediatelv organize at least four addi- 

i _ . 

tional retail corporations under-the Kav name in the States 
of California, Oregon, Washington and Texas, each to have 
a capital of not less than $50,000.00; would purchase jew¬ 
elry from the Rosenthal Company on the same terms Ros- 
enfhal Company supplied jewelry to the other Kay stores, 
and pay Rosenthal Jewelry Company lOty of the cost of 
all\ merchandise so purchased; would u pay pro rata the 
co.ft of any advertising or other service furnished to it from 
tithe to time by said E. M. Rosenthal Jewelry Company;” 
Tlje Class B stock was the voting stock and 60% was to “be 
issued jointly in the names of said parties of the second part 
(Rosenthal Jewelry Company , Kaufmann, Rosenthal and 
Goldnamer) each to own a joint and indivisible interest 
therein, with the right of survivorship,” it being the inten¬ 
tion of the parties that Rosenthal, Kaufmann, Goldnamer 

arid Rosenthal Jewelry Company “shall ahvays have and 
♦ 

| 
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enjoy the control of each amd all of the said corporations” 
(App. 229-230, 787-791, 908-913). 

Although Kaufmann at one point contended that the 10% 
arrangement was terminable at will by the Rosenthal Com¬ 
pany or the retail stores, it is clear from the Trattner agree¬ 
ment that the arrangement is terminable only upon the 
“joint consent of the parties” (App. 913) and is, therefore, 
binding upon all parties until terminated by mutual consent. 

Thirty-five additional stores, 1923-1934. 

From 1923 through 1934, thirty-five additional retail jew¬ 
elry corporations, including two in California under the 
Trattner agreement, were organized (App. 896). In these 
retail corporations, a considerable amount of stock was 
allocated by Kaufmann and Goldnamer to local stores man¬ 
agers and employees, to give them a direct interest in the 
business, the managers and employees taking such “ incen¬ 
tive stock” not only in the companies by which they were 
employed, but also in some of the other companies. 

With the exception of a few ‘‘special situations,” the 
record shows (App. 895-898) that the rein anting stock, 
usually 40% to 60%, was allocated to the Rosenthal Com¬ 
pany or the families of the five founders in the ratio of their 
stock in the Rosenthal Company, for a period, of thirteen 
years following the opening of the Rosenthal Jewelry Com¬ 
pany in 192:) (1923-1935), although Kaufmann denied that 
he teas obligated, as a matter of law to so allocate the stock 
(App. 896, 918-920). Kaufmann admitted on cross-exami¬ 
nation that “the distribution may have been on that basis” 
(App. 375-6). The ownership by the founders of the stock 
of the first eight retail stores opened prior to 1923 in the 
aggregate was also in the same proportion. 

General Associates, Inc. 

In 1933, it was learned that under the laws of the Dis¬ 
trict of Columbia (Sec. 29-216, D. C. Code), the Rosenthal 
Company was without power to purchase stock of 
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other corporations (App. 251). As a result the founders 
of the business (Albert J. Levi having died in 1930, Rosen¬ 
thal and Kaufmann became trustees of his estate) then 
formed a corporation under the laws of Delaware with 
identically the same name, E. M. ; Rosenthal Jewelry Com¬ 
pany (App. 992-997), but its name was soon changed to 
General Associates, Inc. (App. 998-1004). The same amount 
of stock was issued and distributed in exactly the same pro¬ 
portions, 30%, 25%, 20%, 15% and 10%, to the five family 
groups (App. 347, 845). Thereupon the stock of the retail 
corporations held by the Rosenthal Company was trans¬ 
ferred to General Associates (App. 347). The charter of 
General Associates gave it express power “to establish, 
operate and maintain cash and/or installment jewelry 
stores throughout the United States” (App. 999). Levi 
having died, the other four founders became directors of 
General Associates, together with Saul Kaufmann \s son, 
Cecil D. Kaufmann. In 1938, to take advantage of certain 
tax laws, General Associates was dissolved and its assets, 
which included stock of the retail jewelry corporations, 
were distributed to its stockholders, namely, the five family 
groups, in the proportion in which they held stock in Gen¬ 
eral Associates and in the Rosenthal Company (App. 347). 

Kay Associates, Inc. 

Ii[ 1936, Kaufmann, Goldnamer and Cecil D. Kaufmann 
organized a corporation under the laws of Maryland by the 
name of Kay Associates, Inc., the charter of which gave it 
powjer— 

“(1) To own, manage and operate jewelry stores, 
'and to conduct the jewelry and optical business, at 
wholesale and retail, in all its branches. 

“ (2) To supervise, manage, advise and counsel those 
who are willing to pay for such services, in the opera¬ 
tion of jewelry stores.” (App. 10(H). 

Ail of the stock of Kay Associates was held by Kauf- 
mann, Goldnamer and Kaufmann’s son, Joel S. Kaufmann, 


i 

« 
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and they signed a declaration of trust on July 1,1936, stat¬ 
ing— 

“We do further declare that we are the holders of 
the above stock of Kay Associates, Inc., for the account 
and benefit of the various Kay Jewelry Corporations 
and affiliated jewelry stores located throughout the 
United States. We do further agree to hold said stock 
for their benefit and account only and agree to vote 
the same for their benefit and account and we jointly 
and severally agree to redeliver said stock, or any por¬ 
tion thereof, to the said Kay Jewelry Companies or 
affiliated jewelry stores, or their nominees, upon writ¬ 
ten notice by a majority of said stores.” (App. 81-82). 

The purpose of the incorporation was to take over super¬ 
vision of the stores, employing and training managers, ad¬ 
vertising, and assessing the stores to pay expenses (App. 
113). The supervision and certain other services were all 
previously performed by the Rosenthal Company as clearly 
stated in the Trattner agreement. A Board of Supervisors 
was established by Kay Associates to determine broad poli¬ 
cies for the chain of retail stores, such Supervisors being 
selected from the presidents and managers of retail stores 
(App. 856-859, 862). 

The Elm Corporation. 

In 1935, The Elm Corporation, one of the plaintiffs and 
appellants herein, hereinafter called “Elm”, was organized 
under the laws of Delaware. Rosenthal received all of its 
stock in exchange for his entire 300 shares of stock of the 
Rosenthal Company, all of his stock in the retail jewelry 
stores, and for other holdings. He then immediately made 
a gift of all of Elm’s stock to his son and two daughters in 
equal shares, and they thus became the beneficially owners 
of 20'/> of the stock of the Rosenthal Company. Upon 
the dissolution of General Associates in 1938, Elm re¬ 
ceived the stock of the retail jewelry corporations which 
would have gone to Rosenthal, if he had not transferred 
all of his interests to Elm. 
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Rosenthal's son-in-law, Robert J. Newman, has always 
been president of Elm and became a director of Rosenthal 
Company in 193.9 when, because of ill health, Rosenthal re¬ 
signed. 

After the organization of Elm, Rosenthal had no further 
direct financial interest in the stock of the Rosenthal Com¬ 
pany, or in the stock of the retail corporations then out¬ 
standing, but he continued to act as agent for Elm. 

Cecil D. Kaufmann. 

Cecil 1). Kaufmann, son of one of the founders, Saul 
Kaufmann, and nephew of E. I. Kaufmann, who had been 
with the enterprise since 1929, was made the head of the 
BoArd of Supervisors of Kay Associates in 1936, and from 
that time assumed increasing responsibility and carried 
greater influence in the management of the stores, in the 
operation of the jewelry chain, and in the allocation of 
stock of the retail corporations (App. 284, 350-352). 

Ten additional stores, 1935-1938. 

iburing 1935 to 1938, inclusive, ten additional retail cor¬ 
porations were organized (App. S9T). 

Eight additional stores, 1939-1941. 

l)uring 1939 to 1941, inclusive, eight additional retail 
corporations were organized, and two were reorganized 
(App. 898). 

A study of Stipulated Exhibit No. 1 will show that dur¬ 
ing the period from 1935 to 1941, after Cecil D. Kaufmann 
assumed greater influence, an increasingly larger propor- 
tidn of stock in these retail corporations was allotted to the 
Kaufmann and Saul Kaufmann family groups and an in¬ 
creasingly smaller proportion was allocated to the Rosen¬ 
thal family group (App. 897-898), without Rosenthal’s or 
Elm's knowledge or consent (App. 456, 460-461, 1023-1025, 
10&0-1034), Rosenthal and his family having been lulled 
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into a sense of security by Kaufmann’s assurances that 
this was not so (App. 430-432, 438-439). 

By the end of 1941, there were sixty retail corporations 
operating about seventy stores, as some of the corporations 
operated branch stores, in eighteen states. The Kay Jew¬ 
elry Store slogan for the chain is “Coast to Coast” (App. 

1021). Although not in the record, it will not be disputed 
that the gross volume of sales of the Kay chain of retail 
jewelry stores for the past fiscal year exceeded Twenty 
Million Dollars. 

Family Groups. 

The term “family groups'* refers to the founders or 
families of the five founders of the entire enterprise, but 
various changes in the stock ownership took place. Kauf- 
mann transferred much of his stock to his three sons. Ros¬ 
enthal's stock was transferred to Elm and thereafter his 
son and two daughters were the beneficial owners. Gold- 
namer transferred some of his stock to his wife. After 
Levi’s death in 1930, his stock was held by Kaufmann and 
Rosenthal, as Trustees of Levi's estate. After Saul Kauf¬ 
mann *s death in 1939, one-half of his stock was held by his 
son, Cecil D. Kaufmann, and one-half by Cecil D. Kauf¬ 
mann as Trustee for Estelle Gingold, daughter of Saul 
Kaufmann (App. 12(i, 892-893). Members of the family 
groups were officers and directors of the retail corpora¬ 
tions (App. 965-984). 

Kaufmann’s assurances to Rosenthal relative to the allot¬ 
ment of stock in retail corporations. 

Although Rosenthal was a director and vice president of 
the Rosenthal Jewelry Company when it was organized in 
1923, he was not active in the business nor expected to be. 
but “was always available .. . for advice” and “from time 
to time” had given Kaufmann “a lot of good advice.” 

(App. 345). 
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However, in 1929, due to poor health, Rosenthal retired 
to a large extent from taking an active part in the jewelry 
business and made his home in Florida (App. 345). 

Kaufmann urged and counselled his close friend Rosen¬ 
thal to retire, stating that he “ wanted him to devote his 
time to improving his health” (App. 360). From 1929 to 
1939, Kaufmann repeatedly assured Rosenthal that his in¬ 
terest in the enterprise would not be adversely affected 
thereby and that Rosenthal would he given his proper share 
of stock ownership in new jewelry stores , Kaufmann stat¬ 
ing “I assured him that we would include him” (App. 360, 
438-439, 990-992). In a letter written May 10, 1929, Kauf¬ 
mann assured Rosenthal “regardless of whether you work 
or ,not you are still a partner ...” (App. 1015). 

Kaufmann was always the real active head of the entire 
enterprise, and in control of both the Rosenthal Company, 
the so-called wholesale house, and the retail stores, and to¬ 
gether with Goldnamer considered the allotment of stock 
in the retail corporations. However, Goldnamer looked to 
Kaufmann to make final decisions. Beginning in 1936 or 
19(37, Cecil D. Kaufmann was consulted about these allot¬ 
ments (App. 244-250). 

•‘Kaufmann and Goldnamer discussed the number of 
shares going to each one and frequently the head of a fam¬ 
ily would designate whether he, his wife or his son would 
take the stock (App. 289). 

Rosenthal and Kaufmann frequently corresponded with 
respect to the business and Kaufmann repeatedly assured 
Rosenthal that he was protecting Rosenthal’s interests, but 
not bothering him with details (App. 990-992). 

I 

j 1939 Correspondence. 

! For thirteen years, from 1923 through 1935, the Rosen¬ 
thal family group received about 20% of the stock over and 
above the “incentive stock” in the retail stores as they 
were established, (App. 896, 918-920). In 1939, when 
Rosenthal made inquiries of Kaufmann in a conversation 
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in Florida, Kaufmann assured him that Rosenthal was 
getting what he was entitled to. (App. 439). 

Thus reassured, Rosenthal wrote to Kaufmann on April 
12, 1939, as follows: 

“At this point I want to make mention that you talk 
of vour fairness in the distribution of stock. I heartily 

* V 

agree that you did distribute this stock in a way that 
you thought fair and was fair, and I want to impress 
upon you too if you have not done this prior to this 
time I would have stepped into the picture and, I be¬ 
lieve, had quite some part in the distribution of the 
stock. It was your fairness and my confidence in you 
which caused me to acquiesce in this method.” (App. 
437-438). 

On June 28, 1939, Kaufmann wrote Newman, President 
of Elm, that Goldnamer did not want any further interest 
and he, Kaufmann, was taking the same position and their 
future policy would be to give younger men in the organiza¬ 
tion an opportunity to subscribe for stock (App. 724). 

Newman replied on July 1, 1939, that Elm be given an 
opportunity to invest in the stock of a new store whenever 
one was opened (App. 726-727). 

Kaufmann then wrote Newman on July 8, 1939, that new 
stores were now being opened without any fixed formula; 
that they were allotting shares in new stores only to those 
who were active in the business; and that Elm, being a cor¬ 
poration, could not take an active part in the business. 
However, Kaufmann stated that —“If and when any mem¬ 
ber of the immediate families of the founders desires to 
open a store or stores, I, personally, will treat them as I 
would a member of my own family. I can not, however, 
subscribe to the theory that they should have the right to 
be merely investors” (App. 728-730). 

Kaufmann admitted that the policy set forth in his let¬ 
ter of July S, 1939, had not been the policy from the begin¬ 
ning (App. 796). 

Newman replied on July 13, 1939, that it did not make 
any difference to him whether Elm, the corporation, was 



I 


♦ 


S 20 

< 

given the opportunity to buy stock in new stores, but he 
certainly felt that Rosenthal’s three children should be 
given that right (App. 730-731). The three children owned 
all of Elm’s stock. 

So far as disclosed by the record, Kaufmann did not re¬ 
ply to the letter of July 13, 1939, but, as shown by Stipu¬ 
lated Exhibit No. 1 (App. 898), from 1939 to 1941, he con¬ 
tinued to allot stock in new stores to the Rosenthal family 
group, although in less amounts, except in the case of the 
Jacksonville store, where Edwin M. Rosenthal, Jr., was 
manager, and there he was allotted 39.17% of the stock. 

1941 Correspondence. 

On September 11, 1941, in response to a request from 
Theodore Levin (recently appointed Federal District Judge 
for the Eastern District of Michigan), then attorney for 
Elm, Kaufmann sent Levin only some meager financial in- 
forpiation, and apologized for his impatience on the pre¬ 
vious day when Levin asked him for information (App. 
1025-1027). 

On September 27, 1941, Levin wrote Kaufmann that the 
information was inadequate and asked for certain specific 
data, including a list of the original stockholders and the 
number of shares held by each stockholder in each of the 
stores affiliated with Kay Associates (App. 1030). 

On October 7, 1941, Kaufmann wrote Levin that the in¬ 
formation requested would require searching records for 
a dumber of years. (App. 1031). 

pn October 9,1941, Levin wrote Kaufmann that he wished 
to have a list of stockholders in all affiliated stores and to 
be assured that stockholders would not be deprived of the 
participation to which they were entitled; that Kaufmann 
and Cecil Kaufmann had stated stock was being distributed 
to those active in the business and the Rosenthals were not 
entitled to any stock because they were not active in the 
business; that there was no occasion for unpleasantness, 
but the facts ought to be available to him (App. 1032-1034). 
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On October 14, 1941, Kaufmann replied briefly by sug¬ 
gesting that Levin should come to Washington to go over 
the books and records (App. 1034). 

1943 Correspondence and Meeting. 

On October 19, 1943, Kaufmann telegraphed Newman 
that there would be a meeting of the Directors of the Ros¬ 
enthal Company on October 27th (App. 300, 1010). 

On October 20, 1943, Levin wrote Kaufmann that he had 
come to the conclusion that his clients were entitled to have 
formally recognized the right of Rosenthal and the right 
of Elm to participate in the jewelry stores and to have 
stock issued to them upon the same terms as other partici¬ 
pants. (App. 82-83). 

At the meeting on October 27, 1943, Levin insisted that 
Rosenthal’s rights should be protected and, if not, he would 
bring suit. Whereupon Kaufmann said that if people who 
were merely stockholders and not producers did not stop 
knocking him, or questioning his acts, he would dissolve 
the Rosenthal Company, or if he could not do that, he would 
resign as President and advise the retail units that they 
could' buy merchandise anywhere they wanted to. Kauf¬ 
mann remarks indicated that he realized that the Rosenthal 
Company would then lose all of its business and 10% on 
many millions of dollars of goods (App. 301-302). 

In regard to this meeting, Kaufmann testified that he 
resented Levin’s letter and remarks and in a moment of 
exasperation said that if the nagging continued he would 
liquidate the Rosenthal Company and, if unsuccessful in 
doing so, he would resign as an officer of that Company, 
call the Kay store managers together and tell them that, 
so far as he was concerned, they were released and they 
could either continue buying from the Rosenthal Company 
or quit (App. 354-355). 

Cecil D. Kaufmann had stated in very blasphemous terms 
that he would never be connected with any kind of business 
where any of the Rosenthals had any interest (App. 633- 


00 

634), and the lower Court found that Cecil D. Kaufmann 
evidenced a degree of hostility toward the Rosenthal fam¬ 
ily which warranted the issuance of an injunction against 
him (App. 124), but that the injunction should apply only 
duriiig such period as he might be an officer or director of 
the Rosenthal Company (App. 130). 

Complaint and Amended Complaint. 

♦ 

On November 9, 1943, the original complaint was filed 
for an injunction, a declaratory judgment and for discovery 
requiring defendant corporation to produce records (App. 
2-15). 

On May 24, 1944, after obtaining information from de¬ 
fendant corporation’s records, plaintiffs filed an amended 
complaint (App. 19-57). 

On February 9, 1945, and April 16, 1945, the prayers of 
the amended complaint were amended. (App. 103-106). 

Opinion of District Court, Findings of Fact, Conclusions of 

Law and Judgment. 

On September 1, 1945, Judge William H. Holly (retired, 
but assigned to hear this case pursuant to 28 USCA 375) 
formerly of the U. S. District Court for the Northern Dis¬ 
trict of Illinois, filed a memorandum opinion (App. 107- 
122); findings of fact and conclusions of law (App. 124-129), 
and a final judgment dismissing the amended complaint 
as to all defendants except Edmund I. Kaufmann and Cecil 
D. Kaufmann, enjoining Edmund I. Kaufmann from in¬ 
fluencing the retail jewelry stofes heretofore organized to 
discontinue the 10^ arrangement between the retail stores 
and the Rosenthal Company, similarly enjoining Cecil D. 
Kaufmann during such period as he may be an officer or 
director of the Rosenthal Company, and in all other re¬ 
spects dismissing the complaint as to Edmund I. Kaufmann 
and Cecil D. Kaufmann (App. 129-131). 

(Plaintiffs below filed a motion to amend findings, to make 
additional findings and to amend the judgment (App. 131- 


i 


23 


144); Goldnamers filed a similar motion (App. 144-145) 
and Edmund I. .Kaufmann and Cecil D. Kaufmann filed a 
similar motion (App. 145-147), but all of the motions were 
overruled (App. 147). 

Appeal and Cross-Appeals. 

The Elm Corporation and Edwin M. Rosenthal filed a 
notice of appeal from the judgment except in so far as it 
partially granted the injunctive relief (App. 147-148). 

Edmund I. Kaufmann and Cecil D. Kaufmann appealed 
from the judgment in so far as it granted an injunction 
against them (App. 148). 

Marcus S. Goldnamer and Helen Goldnamer appealed 
from the judgment in so far as it failed to hold that they 
were entitled to participate in retail jewelry corporations 
organized after the filing of the action and in so far as it 
failed to provide the full injunctive relief requested by 
them (App. 149). 


Chronological Synopsis. 

1909 Beginning of close friendship between Kaufmann 
and Rosenthal. 

1911 Rosenthal opens chain of credit furniture stores and 
he and associate take Kaufmann into venture in To¬ 
ledo and Reading stores with Kaufmann manager at 
Reading. 

1916 First jewelry store opened in Reading by Edmund I. 
Kaufmann and Saul Kaufmann. Rosenthal had no 
interest therein. 

1919 Seven stores opened as a joint venture by Kauf- 
to mann, Rosenthal, Goldnamer, Saul Kaufmann and 

1922 Levi with Kaufmann and Rosenthal taking almost 
equal amount of stock and Goldnamer, Saul Kauf¬ 
mann, Levi and others taking lesser amounts. 

1923 Meeting at Biltmore Hotel when plan was adopted to 
implement their joint venture in the jewelry business 
by forming the Rosenthal Company as a wholesale 
buying agency for the stores then in existence and 
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those to be formed in the future, distributing stock 
30% to Kaufmann, 25% to Goldnamer, 20% to Ros- 
I enthal, 15% to Levi and 10% to Saul Kaufmann, 
thereby expanding their venture into both retail and 
wholesale ends of business, contemplating opening 
• of new retail stores. Five founders agreed on 10% 
f arrangement at the meeting or shortly thereafter. 

1923 Rosenthal Company incorporated under D. C. laws. 

1923 Thirty-five stores organized, Rosenthal family group 
to receiving about two shares for each three shares al- 

1934 lotted to Kaufmann’s family. Five founders and 
their families, except in special situations, were al¬ 
lotted on the average same proportionate stock in¬ 
i' terest in new stores as their ownership in Rosenthal 
! Company. 

1928 Trattner Contract reciting 10% arrangement, super- 
| vision by Rosenthal Company of retail stores and 
distribution of stock to Rosenthal Company and 
others, describing relationship between Rosenthal 
Company, founders and retail stores, and recogniz¬ 
ing continued existence of joint venture of founders 
in retail and wholesale jewelry business. 

1933 General Associates, Inc., organized in Delaware to 
take over stock which Rosenthal Company could not 
lawfully hold, shares issued in same proportions and 
amounts and to same stockholders as in Rosenthal 
Company. 

19d 5 The Elm Corporation organized. Rosenthal con¬ 
veyed his stock in Rosenthal Company, retail stores 
and other assets to Elm, then divided Elm stock 
among his three children. 

1935 

to Ten additional stores opened. 

1938 

1936 Kay Associates organized to supervise retail stores, 
employ and train managers, centralize advertising, 

[ auditing and financing. 

1936 Cecil D. Kaufmann assumes increasing responsibil¬ 
ity in the management of retail stores and influence 
in the operation of the jewelry system and thereafter 
f more stock in new retail stores is allotted to Kauf- 

i 
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maim and Cecil D. Kaufmami interests and less to 
Rosenthal and Elm interests. 

1938 General Associates dissolved to benefit under tax 
laws. Stock of retail stores held by it distributed to 
shareholders in proportion to their interests in Ros¬ 
enthal Company, Elm receiving stock allotted to Ros¬ 
enthal family. 

1929 Kaufmann repeatedly reassured Rosenthal that stock 
to in new retail jewelry stores was allotted to Rosenthal 

1939 family in proper proportion and that Rosenthal’s in¬ 
terests were being safeguarded by Kaufmann. 

1939 

to Eight additional stores opened. 

1941 

1939 Correspondence between Kaufmann and Newman, 
president of Elm, Kaufmann describing new policy 
to allot stock to young men active in business. New¬ 
man replied on July 13,1939, that opportunity to buy 
stock in new stores be given to Rosenthal’s three 
children. No reply from Kaufmann to that letter, 
but he continued to allot some stock to Elm. 

1941 Correspondence between Kaufmami and Theodore 
Levin, attorney for Elm, who asked Kaufmann for 
specific data, but Kaufmann replied that furnishing 
such data required too much work; that Levin could 
come to Washington and see records. 

1943 October 20—Levin wrote to Kaufmann insisting that 
Elm and Rosenthal’s right to participate in stock of 
retail stores be recognized. 

1943 October 27—Meeting when Kaufmann threatened to 
dissolve Rosenthal Company, or to resign as presi¬ 
dent and “release’’ managers of retail stores from 
obligation to buy from Rosenthal Company, thereby 
causing that Company to lose its income under 10% 
arrangement, which would destroy its business and 
cause a loss to The Elm Corporation of hundreds of 
thousands of dollars. 

1943 November 9—This civil action filed. 
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! STATEMENT OF POINTS. 

« 

I 

1. The Elm Corporation’s amended complaint should not 
have been dismissed as to Edmund 1. Kaufmann and Cecil 
D. Kaufmann other than with respect to the injunction 
grafted against them, and should not have been dismissed 
as to the other defendants. 

2j The judgment below is wrong in that it fails to give 
cffejct to the right of The Elm Corporation (owned by Ros¬ 
enthal’s three children), to a redistribution of the stock 
wrongfully allotted to the other family groups; to have such 
stock impressed with a trust to the extent of 20% thereof, 
and} to participate to that extent in the corporations organ¬ 
ize^ after 1941. 

3. The Elm Corporation was and is entitled not only to 
the. injunction granted against Edmund I. Kaufmann and 
Cecil D. Kaufmann, but also to a more comprehensive in¬ 
junction against all defendants, restraining all of them per¬ 
manently from attempting to discontinue the 10% arrange¬ 
ment above described. 

•i. The lower Court’s findings of certain facts hereinafter 
set'forth are erroneous, are not supported by the evidence 
and are inadequate in that the Court failed to make the 
additional findings requested in the motion of The Elm 
Corporation to amend the findings. 

5. Paragraph 1 of lower Court’s conclusions that Rosen¬ 
thal Company could not lawfully hold stock of any corpo¬ 
ration and Paragraph 2 that Kaufmann was under no duty 
to allot stock to Rosentlial Company are irrelevant and mis¬ 
leading. 

6. Paragraph 4 of lower Court’s conclusions that neither 
of; plaintiffs has any equitable rights in any of the stock 
hejd by the defendants in any of the corporations, is er¬ 
roneous. 

7. Paragraphs 7, 8 and 11 of lower Court’s findings and 
Paragraph 7 of the conclusions that plaintiffs have been 
guilty of laches are erroneous. 
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SUMMARY OF ARGUMENT. 

1. Tlie Trial Court erred in boldine; that E. I. Kaufmann, 
his nephew Cecil and others defendants were not fiduciaries 
and were free to acquire for themselves the stock of new 
Kay retail stores in the expanding enterprise, to the ex¬ 
clusion of plaintiffs, their co-adventurers and fellow stock¬ 
holders in the Rosenthal Company. 

2. In view of said “fiduciary duty”, The Elm Corpora¬ 
tion was and is entitled to a judgment declaring it to be 
the beneficial owner of stock of the corporations operating 
the eighteen retail jewelry stores opened from 1935 to 1941, 
to the extent of 20% thereof, (exclusive of “incentive 
stock”); to have such stock held by defendants impressed 
with a trust in favor of Elm, and to have Elm declared to 
be entitled to participate to the same extent in the stock of 
retail corporations organized after 1941. 

3. The Elm Corporation was and is entitled to a judg¬ 
ment enjoining permanently all defendants, who are officers, 
directors, or stockholders of the Rosenthal Company, from 
attempting to discontinue the 10% arrangement above de¬ 
scribed, and declaring that said arrangement shall be con¬ 
tinued in full force and effect. 

4. Lower Court’s Findings of Fact may be reviewed by 
this Court and the Findings indicated below should be set 
aside or amended because they are clearly erroneous and 
not supported by the evidence. 

(a) Finding 2 that 10%- arrangement was “an agree¬ 
ment between stockholders of the wholesale company 
on/;/” (App. 126); 

(b) Finding 4 that there was no implied agreement 
between incorporators that wholesale company would 
take stock in retail corporations for benefit of stock¬ 
holders of wholesale company (App. 127): 

(e) Finding 6 that no fiduciary relation existed be¬ 
tween Kaufmann and Rosenthal (App. 127); 
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(d) Findings 7, 8 and 11 that Rosenthal and Elm 
were guilty of laches (App. 128); 

(e) Findings are inadequate and should be amended 
in the manner set forth in plaintiffs’ motion to amend 
Findings (App. 131-141). 

5. Lower Court’s Conclusion 1 that Rosenthal Company 
could not lawfully hold stock of .another corporation and 
Conclusion 2 that Kaufmann owes no duty to allot any 
stock in retail corporations to Rosenthal Com pain/, are ir¬ 
relevant to the issues (App. 12S-f29); 

6. Lower Court’s Conclusion 4 that Elm, one of plain¬ 
tiffs, has no equitable rights in any stock held by defen¬ 
dant’s in any corporations involved herein is erroneous 
(Apj>. 129); 

7., Lower Court’s Conclusion 5 that plaintiffs have been 
guilty of laches is erroneous (App. 129). 

; ARGUMENT. 

I 

1 . 

The Trial Court Court Erred in Holding that E. I. Kauf- 
mann, His Nephew Cecil and Other Defendants were 
Not Fiduciaries and were Free to Acquire for Them- 
• selves the Stock of New Kay Retail Stores in the 
Expanding Enterprise, to the Exclusion of Plaintiffs. 

The Trial Court erroneously concluded that “Edmund 
I. Kaufmann owed no duty to the E. M. Rosenthal Jew¬ 
elry Company” or to Goldnamer “to purchase for or allot 
to that company stock in retail jewelry corporations organ¬ 
ized by him or under his direction” (Conclusions 2 and 3, 
App. 129) and that “neither the E. M. Rosenthal Jewelry 
Company nor either of the plaintiffs has any legal or 
eqpitable rights in any of the stock held by the defendants 
in jany of the corporations involved in this case” (Con¬ 
clusion 4, App. 129). 

f 

I 

! 

f 

i 
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The Trial Court reached this conclusion under a mis¬ 
conception of the law and a misapplication of uncontro¬ 
verted facts. 

The fundamental and basic error of the Trial Court 
was that he apparently conceived that Kaufmann could 
only be a fiduciary by virtue of an express agreement and 
that because there was no express agreement Kaufmann 
was free to take for himself and his family the fruits of 
the expanding enterprise (stock in new Kay stores) to 
the exclusion of the plaintiffs, contrary to a long estab¬ 
lished course of conduct continuing for over seventeen 
years. 

It is an elementary principle of law that a fiduciary 
relationship and duty is imposed not only by an express 
trust agreement, but arises as a matter of law from cer¬ 
tain relationships between parties. Dominating corporate 
officers and directors of a corporation—managing co- 
adventurers in an enterprise—such as Kaufmann, are 
fiduciaries, as a matter of law and as such owe as strict 
a duty to their fellow stockholders and coadventurers (the 
plaintiffs) as would flow from an express trust agreement. 
Whether a fiduciary relationship is created by express 
agreement or is implied by law, the same high standard of 
conduct is imposed upon a fiduciary not to overreach for 
his own personal gain and he will be held to the same strict 
accountability for so doing. 

It was freely admitted by counsel for The Elm Corpora¬ 
tion in the Court below that there was no formal agreement 
among the five founders concerning their respective pro¬ 
portionate interests in the system of jewelry stores which 
they planned to promote and operate, but counsel asserted 
that Elm was relying upon “such implied agreement as 
arises automatically by operation of law” (App. 448). 

The undisputed evidence demonstrates that in 1919 
Kaufmann, Rosenthal, Goldnamer and two others (the five 
founders) jointly ventured into the jewelry business; that 
in 1923 the five founders adopted a plan- to expand the 
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jewelry business by organizing a so-called wholesale 
company and additional retail corporations; that their 
proportionate interests were to be measured by their 
respective shares, 30'/, 25%, 20'/, 15% and 10%, in 
the stock of the Rosenthal Company, and thereafter 
their shares were so measured by almost iden¬ 
tical percentages (exclusive of incentive stock and special 
situations of the stock of the retail corporations organized 
during the thirteen year period from 1923 through 1935 
(App. 896, 918-920). 

Although the defendants now claim the contrary’, their 
course of conduct, for thirteen years, from 1923 through 
1935, conclusively shows the existence of an implied agree¬ 
ment with respect to the distribution of the stock in the 
retail corporations and constituted the five founders, and 
their; families, fellow-stockholders and joint adventurers 
in a'nation-wide wholesale and retail jewelry business. 

The actions of the parties themselves throughout the 
yeaifs conclusively prove what they intended. As the 
Supreme Court of the United States said in the case of 
Insurance Co. v. Butcher , 95 U/ S. 269, 273—“The prac¬ 
tical interpretation ... by a party ... is always a consid¬ 
eration of great weight . . . There is no surer wag to fin'd 
out what parties meant , than to see what they have done.'* 
To same effect, see Old Colony v. Omaha, 230 U. S. 100. 

It* always has been and still is a single unitary enterprise 
implemented by many corporations “functioning as one 
corporation” (Kaufmann, App. 352-353) financed by one 
“pot of money” or “one bunch of money” (Goldnamer, 
Ap{|). 208, 333). 

Hence, as a matter of law, Kaufmann, as the dominating 
officer and director of the Rosenthal Company and as the 
managing head of the entire jewelry venture, was a fiduci¬ 
ary. and owed a fiduciary duty to plaintiffs as joint 
adventurers in the entire jewelry enterprise and as stock¬ 
holders in the Rosenthal Companv. 

f 
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(a) Kaufmann’s fiduciary duty to joint adventurers. 

Legally speaking, therefore, the five members of the 
enterprise, described by Kaufmann as “partners" or as 
the “founders" were joint adventurers in the entire busi¬ 
ness. In 1919 they embarked together in the jewelry busi¬ 
ness. When the “wholesale Company" was formed in 
1923 and the plan for the enlargement of the chain was 
put into motion, the Rosenthal stock became the symbol 
of their ownership or participating interest in the 
venture. The technicalities of corporation law are out 
of place in a situation such as this, for equity will deal with 
realities and will enforce the same standards of behavior 
on Kaufmann and his co-defendants whether they are act¬ 
ing as managing co-adventurers or corporate officers. 

It is immaterial that there was no written contract be¬ 
tween the parties. A joint adventure grows out of the 
intentions of the parties, however expressed. Here it was 
expressed in a course of conduct covering many years. 
Joint adventures frequently arise in this manner. In 
Cooperstein v. Shapiro , 122 N. J. Eq. 238; 192 Atl. 826, 
the Court said: “The contract between the parties estab¬ 
lishing a joint adventure need contain no particular form 
of expression, nor is formality of execution necessary. It 
may be express or may be implied in whole or in part from 
the conduct of the parties." 

See also Wyo.-Ind. Oil <£ Gas Co. v. Weston, 43 Wvo. 
526, 7 P. 2d 206, 80 A. L. R. 1037, 1042, and in re: Taub, 
4 F. 2d 993, where the Court said: “The relation is now 
legally well known; it implies an agreement, but that agree¬ 
ment may not only be shown by parol # * *; it may be 
implied in whole or in part from the conduct of the parties 
* * * the form of the agreement is immaterial. It is the 
nature of the enterprise undertaken by a plurality of per- 
sions that controls. * * * The inference is necessary that 
what was done • • • was the result of an agreement to do 
&••*.” Dolan v. Doloen, 107 Conn. 342, 140 Atl. 745; 
Tompkins v. Conir., 97 F. 2d 396. 


There is a modern tendency to ignore'corporate entities 
where necessary to do substantial justice. 

Metropolitan Holding Co. v. Snyder, 79 F. 2d 263, 
j 266. 

The ! manager of a joint venture (such as Kaufrnann) 
owes tfie highest degree of good faith to his coadventurer 
who is |/ess active and less aware of the facts of the enter¬ 
prise. * 

A great judge, Cardozo, expressed the chancery doctrine 
applicable to this case very forcefully in * Mein hard v. 
Salmon, 249 X. V. 458; 164 X. E. 545; 62 A. L. R. 1, in the 
following pertinent language which has been so frequently 
quoted that it has become a legal classic: 

“The two were coadventurers, subject to fiduciary 
duties akin to those of partners. * * * The heavier 
weight of duty rested, however, upon Salmon. He was 
a coadventurer with Meinhard, but he was manager as 
well. 

j • * * * * 

“Joint adventurers, like copartners, owe to one an¬ 
other. while the enterprise continues, the duty of the 
finest loyalty. Many forms of conduct permissible in a 
workaday world for those acting at arm’s length are 
forbidden to those bound by fiduciary ties. A trustee 
is held to something stricter than the morals of the 
market place. Xot honesty alone, but the punctilio of 
an honor the most sensitive, is then the standard of 
behavior. As to this there has developed a tradition 
tfrat is unbending and inveterate. Uncompromising 
ljigidity has been the attitude of courts of equity when 
petitioned to undermine the rule of undivided loyalty 

! >y the ‘disintegrating erosion’ of particular exceptions. 
1 * * Only thus has the level of conduct for fiduciaries 
>een kept at a level higher than that trodden by the 
irowd. * * * 

*Mcinhard v. Salmon has been frequently cited with approval by this Court 
and the U. S. Supreme Court: Earll v. Picken, 72 App. D. C. 91, 96; 113 
F. 2d .150, 155; Burke v. Canfield. 74 App. D. C. 6, 11; 121 F. 2d S77, 8S2; 
Wood !j v. Cihi Bank Co., 312 V. S. 262. 269: Seminole Nation v. U. S., 316 
U. S. GS6, 297; S. E. C. v. Chrnen/ Corp., 31S U. S. SO, 87, 9S. modifying 75 
U. S. ! App. D. C. 374; 12S F. 2d 303; Youmj V. Eigbcc Co., 324 U. S. 204, 
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“* * * The preempt ire privilege, or, better, the pre¬ 
emptive opportunity, that was thus an incident of the 
enterprise, Salmon appropriated to himself in secrecy 
and silence. * * * The trouble about his conduct is that 
lie excluded his coadventurer from any chance to com¬ 
pete, from any chance to enjoy the opportunity for 
benefit that had come to him alone by virtue of his 
agency. This chance, if nothing more, he was under 
a duty to concede. The price of its denial is an exten¬ 
sion of the trust at the option and for the benefit of 
the one whom he excluded. 

“* * * The very fact that Salmon was in control with 
exclusive powers of direction charged him the more 
obviously with the duty of disclosure, since only 
through disclosure could opportunity be equalized. 

* * * He might steal a march on his comrade under 
cover of the darkness, and then hold, the captured 
ground. Loyalty and comradeship are not so easily 
abjured. 

“Little profit will come from a dissection of the 
precedents. None precisely similar is cited in the briefs 
of counsel. What is similar in many, or so it seems 
to us, is the animating principle. * * * A constructive 
trust, then, is the remedial device through which prefer¬ 
ence of self is made subordinate to loyalty to others. 

# # * Many and varied are its phases and occasions. 

“We have no thought to hold that Salmon was guilty 
of a conscious purpose to defraud. Very likely he 
assumed in all good faith that with the approaching 
end of the venture he might ignore his coadventurer 
and take the extension for himself. He had given to the 
enterprise time and labor as well as money. He had 
made it a success. Meinhard, who had given money, 
but neither time nor labor, had already been richly 
paid. There might seem to be something grasping in 
his insistence upon more. Such recriminations are not 
unusual when coadventurers fall out. They are not 
without their force if conduct is to be judged by the 
common standards of competitors. That is not to say 
that they have pertinency here. Salmon had put him¬ 
self in a position in which thought of self was to be 
renounced, however hard the abnegation. He was 
much more than a coadventurer. He was a managing 
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cotidventurer. * * * For him and for those like him 
th& rule of undivided loyalty is relentless and su¬ 
preme. 7 ’ 

Kaufmann, as the dominating and managing head of the 
enterprise, had “put himself in a position in which thought 
of self was to be renounced, however hard the abnegation.” 

The notion appearing in the opinion of the Trial Court 
that, because “Kaufmann . . . with Goldnamer, was de¬ 
voting all his time, his ability and his efforts to the build¬ 
ing up of the retail stores ...” (.App 117) and “He and 
Goldnamer were doing all the work” (App. 115), Kauf¬ 
mann was thereby relieved from his legal obligation as a 
fiduciary to his coadventurers and fellow stockholders, is 
clearly erroneous. Kaufmann and Goldnamer were paid 
good salaries for their work. * As in the Meinhard case, de¬ 
fendant Salmon (like Kaufmann) gave both his “time and 
labor as well as money” and plaintiff Meinhard (like Rosen¬ 
thal and the Elm Corporation) was no more than an in¬ 
vestor “who had given money, but neither time nor labor” 
and ‘ : had already been richly paid.” Nevertheless, Salmon 
was not permitted to exclude Meinhard from the “pre¬ 
emptive opportunity” to further participate in the venture. 

As in the Meinhard case, it is not possible to cite a case 
precisely like this one, but this is a case where the “ ani¬ 
mating principle” is the same. 

Many joint venture cases are collected in Annotations: 
48 A. L. R. 1055; 62 A. L. R. 13; 63 A. U R. 909; 138 
A. L'. R. 968. 

The rule in the Meinhard case was expressed in similar 
language in Ferguson v. Bateman, 1 App. D. C. 279, where 
this court, referring to the fiduciary duty of a managing 
co-adventurer, said: 

•Plaintiffs offered schedules (PI. Ex. 25, 26, 27, App. 557) to show the 
salaries paid to Kaufmann and Goldnamer, (virtually all by the Rosenthal 
Company) and the large salary and large amount of stock paid to Cedi 
Kaufmann to show that they were well rewarded for their work and in no 
event) as managers of the enterprise, were entitled to preempt for themselves 
the stock in the expanding business. The offer was erroneously rejected 
(App’ 557). 
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“Equity will not permit one occupying this relation 
to others to make a profit in dealing with them. They 
have their option to rescind or claim their share of the 
profit. Mr. Pomeroy, in his excellent treatise, says of 
this principle, that, ‘it extends to every possible case 
in which a fiduciary relation exists as a fact, in which 
there is a confidence reposed on one side, and the re¬ 
sulting superiority and influence on the other. The 
relation, and the duties involved in it, need not be 
legal; it may be moral, social, domestic, or merely per¬ 
sonal’.” 2 Pom. Eq., Sec.. 956; Id., Sec. 955. 

“Corporate opportunity”—Kaufmann’s fiduciary duty to 
stockholders of the Rosenthal Company. 

The foregoing principles have been applied to acts of 
corporate officers and directors. 

Lebold v. Inland Steel Co., 125 P. 2d 369; 

Merger Minas Corp. v. Gristlier, 137 F. 2d 335; 

Liken v. Shaffer , 141 F. 2d 877. 

And, thus, the same fiduciary obligation of Kaufmann 
and others exists by virtue of their being dominant officers 
and directors of the Rosenthal Company as obtains by 
virtue of their being the managing coadventurers in the 
entire enterprise. 

In this jurisdiction we have the case of Twin-Lick Oil 
Co. v. Marbury, 91 U. S. 587, 588-9, where it is said that the 
acts of a director in a position of management are “subject 
to more severe scrutiny, and their validity determined by 
more rigid principles of morality, and freedom from mo¬ 
tives of selfishness. ’ ’ 

More recently, in Pepper v. Litton, 308 U. S. 295, the 
court dealing with the equitable powers of the bankruptcy 
court with reference to the acts of directors and stock¬ 
holders, said: 

11 A director is a fiduciary. Twin^Lick Oil Co. v. 
Marbury, * * * So is a dominant or controlling stock¬ 
holder or group of stockholders. • * • Their powers 
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are power. s />/ trust. * * * Their dealings with the cor- 
pojration are subjected to rigorous scrutiny and where 
any of their contracts or engagements with the corpora- 
ti6n is challenged, the burden is on the director or 
stockholder not only to prove the good faith of the 
transaction but also to show its inherent fairness from 
the viewpoint of the corporation and those interested 
therein. # * * 

I “He who is in such a fiduciary position cannot serve 
himself first and his cestuis second. He cannot manipu¬ 
late the affairs of his corporation to their detriment 
and in disregard of the standards of common decency 
and honesty. He cannot by the intervention of a cor¬ 
porate entity violate the ancient precept against serv¬ 
ing two masters. * * * He cannot use his power for his 
personal advantage and to the detriment of the stock¬ 
holders and creditors no matter how absolute in terms 
t^iat power may be and no matter how meticulous he is 

I o satisfy technical requirements. For that power is 
it all times subject to the equitable limitation that it 
nay not be exercised for the aggrandizement, prefer¬ 
ence, or advantage of the fiduciary to the exclusion or 
detriment of the cestuis. Where there is a violation of 
those principles, equity will undo the wrong or inter¬ 
vene to prevent its consummation.” 

For a number of years after 1923, Rosenthal Company 
was!the focal point of the integrated system of Kay Jewelry 
Stores. It not only did the centVal buying, but also main¬ 
tained control of retail stores through stock oivnership, 
and! held the funds which were used for the increase of re- 
tailtautlets. Furthermore, it was the channel through which 
the funds for investment in new stores passed from the 
five founders to the capitalization of the new retail corpora¬ 
tions. 

Stock in the Rosenthal Company, by general acquiescence 
and practice, thus became significant of much more than a 
right to wholesale profits; it represented the right to a pro¬ 
portionate share of the entire enterprise, including par¬ 
ticipation in the new stores. These new stores were cor- 
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porate opportunities to which stockholders of the wholesale 
company had a preemptive right.* 

Guth v. Loft, Inc., 23 Del. Ch. 255, 5 A. 2d 503, contains 
a classical illustration and expression of the corporate op¬ 
portunity doctrine. Guth was president of Loft, Inc., a 
corporation engaged in manufacturing and selling bever¬ 
ages, candy and food. It operated a number of retail stores 
with soda fountains. Guth became incensed at the Coca 
Cola Company and attempted to substitute Pepsi-Cola at 
all Loft counters. Guth ventured into the Pepsi-Cola field 
through some rather complicated transactions, the sub¬ 
stance being that he organized a new Pepsi-Cola Company 
and by his control of Loft, he used Loft facilities and funds 
to promote and sustain Pepsi-Cola. The Chancellor held 
that Loft, Inc., was equitably entitled to all Pepsi-Cola 
stock and decreed an accounting by Guth for all dividends 
and salary received by him in the venture. The decree of 
the Chancellor was sustained, on the following general 
doctrine: 

“Corporate officers and directors are not permitted 
to use their position of trust and confidence to further 
their private interests. While technically not trustees, 
they stand in a fiduciary relation to the corporation 
and its stockholders. * * * 


* It cannot be denied tliat when the Rosenthal Company was organized in 
1923 it was the plan to expand the jewelry business by opening new retail 
stores throughout the country (App. 156-7, 172-3, 3(51-2, 795). Mr. Gordon, 
counsel for defendants, felt obliged to admit: “I do not want any one to 
think that T am trying to say that these men who organized the Rosenthal 
Company did not have in mind that they would organize more retail .stores 
or that they did not expect the Rosenthal Company to take stock in the 
retail stores. Why, of course they did . . . That is what they actually 
did.” (App. 156-157). Immediately after the organization of the lt whole¬ 
sale company” in 1923 the Rosenthal Company did organize the first four 
retail stores in Baltimore, Hartford. Worcester and Boston and did pay for 
and own about 60% of the stock in these retail stores (App. 896) and 
thereafter the stock in new retail stores was cither issued directly to the 
Rosenthal Company or, when lacking funds, to the stockholders of the Rosen¬ 
thal Company in the approximate proportion of their holdings in that com¬ 
pany (App. 896, 987-988) and this course of conduct by defendant Kaufmann 
and others immediately following the organization of the Rosenthal Company 
and for many years thereafter conclusively proves that they intended that 
the opportunity to acquire stock in the new retail stores was a corporate 
opportunity afforded to the Rosenthal Company or to its stockholders. 
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“Given the relation between the parties, a certain 

result follows: and a constructive trust is the remedial 

device through which precedence of self is compelled 

to give wav to the stern demands of lovaltv. 

• ‘ » % • 
i 
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J “The rule, referred to briefly as the rule of corporate 
up port unit is merely one of the manifestations of the 
.Conera! rule that demands of an officer or director the 
utmost good faith in his relation to the corporation 
which he represents. * * * If there is presented to a 
corporate officer or director a business opportunity 
which the corporation is financially able to under¬ 
take, is, from its nature, in the line of the cor¬ 
poration's business and is of practical advantage 
to it. is one in which the corporation has an interest 
or a reasonable expectancy, and, by embracing the op¬ 
portunity, the self-interest of the officer or director will 
be brought into conflict with that of his corporation, 
the law will not permit him to seize the opportunity for 
himself. And, if. in such circumstances, the interests 
r>f the corporation are betrayed, the corporation may 
(elect to claim all of the benefits of the transaction for 
(itself, and the law will impress a tryst in favor of the 
corporation upon the property, interests and profits 
•'so acquired. 

“Where a corporation is engaged in a certain busi¬ 
ness. and an opportunity is.presented to it embracing 
an activity as to which it has fundamental knowledge, 
practical experience and ability to pursue, which, logi¬ 
cally and naturally, is adaptable to its business having- 
regard for its financial position, and is one that is con¬ 
sonant with its reasonable needs and aspirations for 
expansion, it may be properly said that the opportunity 
is in the line of the corporation’s business.” 


One very striking similarity to the present case is found in 
tlie complete control as virtual “master” and “dictator” of 
both Loft, Inc., and the Pepsi-Cola. Company by Guth, just 
as Kaufmann had and has complete control here of both 
the wholesale and the retail companies, (5 A 2d at p. 515.) 

The argument of counsel for the defendants and the con- 
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elusion of the Trial Court based thereupon that Guth v. 
Loft, Inc., does not apply to the ease at bar is fallacious. 
Counsel for defendants attempted to distinguish the Guth 
ease, on the ground that Guth had used corporate funds 
with which to acquire the stock in the Pepsi-Cola Company. 
A careful reading of the case will readily demonstrate that 
that was only one point upon which the Court in that case 
based its decision. The decision is principally founded upon 
the doctrine of corporate opportunity preempted by a domi¬ 
nant officer and director for his own personal gain. Tin* 
Gvth case is directly in point. 

In view of the argument that the corporate opportunity 
rule cannot apply in the absence of power in the wholesale 
company to acquire stock, we refer to the annotation in 153 
A. L. R. (i(53, entitled “Accountability of corporate directors 
or officers for profit from activities beyond the corporate 
powers, but involving the use of information and opportuni- 
ties available to them by reason of their position in the 
corporation.” The cases are almost uniform in holding 
that as soon as corporate funds and corporate facilities 
are used, beyond mere information, a related enterprise 
developed by the directors is in equity a corporate oppor¬ 
tunity, even though it is not strictly within the corporate 
powers. 

Each corporate opportunity case is unique on its facts, 
and none is precisely like this one, but the same compelling 
equitable principles apply to charge Kaufmann and his co¬ 
defendants for the investments diverted from plaintiffs. 
In most of the cases, while the corporation is directly in¬ 
volved, the duty of the corporate official to the stockholders, 
who are of course the ones who actually suffer, is em¬ 
phasized. When a corporation loses an opportunity to 
engage in a profitable enterprise, the real loss falls on its 
stockholders, as indicated in above quotations from Guth 
v. Loft and from Pepper v. Litton. 

This case is much stronger in favor of plaintiffs than 
many others, because there is no doubt that for manv years 
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the Rosenthal Company did actually take hold of the invest¬ 
ment in new stores as a corporate’opportunity, whereas in 
the Loft ease and others, the stock was never owned by the 
corporation asserting the corporate opportunity. Because 
of Rosenthal Company's want of power to acquire stock, 
ether devices were used after 1933, but it would be highly 
inequjtuhlc to say that thereafter its stockholders ceased 
to have any interest in the corporate opportunity thereto¬ 
fore enjoyed and that the officers could divert that oppor¬ 
tunity to themselves. 

In this aspect the case is like Young v. Columbia Oil Com¬ 
pany. 110 AY. Va. 364, 158 S. E. 678 (1931), where the di¬ 
rectors, after discovering that their corporation could ob¬ 
tain a patent to only 20 acres of gar> lands, each individually 
applied for 20 acres. The court required them to account 
for their private benefits, since they failed to give full 
inforpiation to other stockholder# of the opportunity they 
had seized for themselves. 


It does not come with good a race from the Kaufmann 
defendants to relv on the ultra vires nature of transactions 
from which they benefitted for teji years. 

The transfer of the stock in the retail companies from 
Rosenthal to Elm makes no change in the general doctrine. 
Not Rosenthal and Kaufmann alone, but three other origi¬ 
nators of the enterprise, and the families of all, are in¬ 
volved. As Rosenthal and Kaufmann grew older and their 
children grew up, as Saul Kaufmann died and his son 
CeciS Kaufmann became active, and Albert Levi died and 
bis estate and family succeeded to his rights, the interest of 
the older men was to benefit the new generation. Kauf¬ 
mann *s sons Joel and Robert became beneficiaries, Rosen¬ 
thal’s son Edwin was made a store manager, and Cecil 
Kaufmann became exceedingly active and influential. 
Rosenthal then created Elm Corporation as a convenient 
means of holding his interests in'the expanding jewelry en¬ 
terprise and made his three children the beneficiaries. The 
record leads one to believe that Cecil Kaufmann was the 
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>park which started the gradual reduction in the Rosenthal 
>harcs. E. I. Kaufmann, however, in control, failed to 
l iteck him and allowed him to proceed with the breach of 
i rust at the same time he was giving assurances to Rosen- 
thal. 

The assignment of one’s rights in a joint venture does 
not dissolve it, particularly where the other coadventurers 
acquiesce in it. Meinhard v. Salmon, supra. And the 
assignment may be to a corporation. Brady v. Erlanger, 
I()."> App. Div. 29, 149 N. Y. Supp. 929; Kaufman v. Catzen, 
1(50 \Y. Va. 79, 130 S. E. 292; Annotation, 80 A. L. R. 1049. 

The main outlines of the case are, therefore, unchanged 
by these developments. Kaufmann as manager and domi¬ 
nant figure owed the same fiduciary duty of open disclosure 
to Elm Corporation, which is in effect the instrument of the 
children of his old friend Rosenthal. For many years, Elm 
Corporation has been recognized as being entitled to sub¬ 
scribe to stock which would otherwise have been offered 
directly to Rosenthal. 

2. In View of Said “Fiduciary Duty”, The Elm Corporation 
was and is Entitled to a Judgment Declaring It to be 
the Beneficial Owner of Stock of the Corporations Op¬ 
erating the Eighteen Retail Jewelry Stores Opened 
From 1935 to 1941, to the Extent of 20% Thereof (Ex¬ 
clusive of “Incentive Stock”); to Have Such Stock Held 
by Defendants Impressed with a Trust in Favor of 
Elm, and to Have Elm Declared to be Entitled to Par¬ 
ticipate to the Same Extent in the Stock of Retail Cor¬ 
porations Organized After 1941. 

In view of what has been said above, it seems unnecessary 
to elaborate to any great extent upon Elm’s right, in equity, 
to have the stock of the eighteen retail corporations already 
organized, impressed with a trust in favor of Elm to the 
extent of 20% thereof, exclusive of a few “special situa¬ 
tions” and the so-called “incentive stock” allotted to local 
managers. 
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With 1 respect to retail corporations hereafter organized, 
Rosenthal testified definitely that, under his agreement with 
Kaufmann, he was entitled to participate therein as long 
as he lived (App. 449-450), or as long as Kaufmann lived 
(App. 465), and the right of the children of the five founders 
to continue to participate in the .retail stores has been 
recognized for many years,—in the case of Levi and Saul 
after their deaths, and in Rosenthal’s case after his retire- 
ment. The mutual agreement covered the children (App. 
449) and their rights should be preserved so long as the 
enterprise exists as a going concern. 

The Trial Court erroneously found—“There was 
nothing in conversations that indicated he (Kaufmann) 
intended to give up the right he then had to establish a 
Kay .jewelry store, taking all stock if he so desired. Be 
was under no obligation to take amj one with him” (Opin¬ 
ion, App. 114-5; Finding No. 4, App. 127). These findings 
are contrary to the undisputed facts and are untenable as a 
matteb of law. 

Tin,' parties’ conduct throughout the years clearly indi¬ 
cated that Kaufmann understood -and recognized his con¬ 
tinuing duty and obligation to offer stock in the new stores 
to his fellow stockholders and coadventurers. On cross- 
examination Kaufmann was forced to admit that Rosen¬ 
thal “expected to have some stock in the various jewelry 
stores ... I couldn’t say as to every store opened because 
he had the right to decline if he would so choose.** (App. 
373). Throughout the years Kaufmann took great pains 
to repeatedly assure Rosenthal that he would be allotted 
his proportionate amount of stock in new stores, supra, 
and .for many years Rosenthal and the other founders or 
their families were alloted their proportionate shares by 
Kaufmann. 

Kaufmann could not unilaterally and ex parte change 
the' nature or character of his fiduciary obligation and 
deny to his fellow adventurers and stockholders the oppor¬ 
tunity to participate in the stock of new stores in the 
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enterprise because he considered them “merely investors” 
who did not take an active part in the business (App. 
728-730). Meinhard v. Salmon, supra. Kaufmann admit¬ 
ted that this new policy set forth in his letter of July S, 1939, 
had not been the policy from the beginning (App. 796). 

Xor did the transfer by Rosenthal of his stock to The 
Elm Corporation make any difference. Rosenthal regarded 
this as his personal right, which he was entitled to give 
to Elm if he so desired; that he intended to transfer the 
stock in the different corporations to Elm and “I expected 
when I transferred those things that they (Elm) would 
get the benefits that I enjoyed” (App. 470-471). 

If Rosenthal did not transfer to Elm his personal right 
to participate in future retail stores, he still has that 
right and the lower Court was wrong in stating in the 
opinion that “Rosenthal has no real interest in this liti¬ 
gation” (App. 108). Clearly, Rosenthal’s right could not 
be losl to him and acquired by the Kaufmanns merely 
because he attempted a transfer thereof to Elm, if such 
transfer was ineffectual. Vet this appears to be the 
theory of the Kaufmanns in this case, when fully 
analyzed. On the other hand, if Rosenthal made a valid 
transfer of said right to Elm, then Elm is now entitled 
to participate in the stock of stores hereafter organized. 

In other words, it should make no difference to defend¬ 
ants whether that right be regarded as remaining in 
Rosenthal or as transferred to Elm. Kaufmann and Gold- 
namer, and later Cecil D. Kaufmann, who had charge of 
allotting stock, apparently regarded it as having been 
transferred to Elm because, after Elm was incorporated 
in 1936, they allotted a certain amount of stock to Elm 
and not to Rosenthal. The 1936-1938 correspondence 
shows how stock and notes were allotted to Elm (App. 
714-723), in recognition of its right to receive the same. 
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3. The Elm Corporation was and is Entitled to a Judgment 
Enjoining Permanently All Defendants From At¬ 
tempting to Discontinue the 10% Arrangement Above 
Described, and Declaring That Said Arrangement 
Shall be Continued in Full Force and Effect. 

The judgment of the Trial Court in respect to the 10% 
arrangement is so narrow in scope and so inadequate that 
the plaintiffs are in imminent danger of losing the entire 
value ( of their 20% ownership of the stock of the Rosen¬ 
thal Company as a going business, which would subject 
them to a loss in excess of half a million dollars (App. 
631),. as well as to the large yearly income derived 
therefrom. 

The 10% arrangement has continued in force and has 
been honored since 11)23, or for twenty years prior to this 
suit.' Under such arrangement, for acting as merchan¬ 
dising agent, all retail stores paid Rosenthal Company a 
service charge equal to 10% of the net cost of all mer¬ 
chandise bought by the stores from Rosenthal Com¬ 
pany, or from other sources (App. 198, 441-442, 787). This 
was part of Kaufmann’s original “plan” (App. 763) and 
it whs fullv described in the Trattner Contract which was 

i * 

siguted by Trattner, Rosenthal, Kaufmann, Goldnamer and 
the Rosenthal Company (App. 90S-913). 

These service charges constituted the principal income 
of Rosenthal Company, aggregating $490,927.35 from only 
seventeen stores for the fiscal years 1937 to 1943 (App. 679, 
1049), and the net profit, before taxes, of the Rosenthal 
Company from all stores from 1937-1943 amounted to 
$1,741,428, (adding the profit for each of those years 
shown on Stipulated Exhibit 2, App. 904). It will be un¬ 
disputed (though not in the record) that for the fiscal year 
ended June 30, 1946, the net income of the Company, be- 
foife federal taxes, exceeded $9 5 6^)00.0$^ *^/ O 60 .oo 

As stated in the lower Court’s opinion, “The arrange¬ 
ment has been highly profitable to the wholesale company, 


* 


45 


and without it that corporation would be little more than 
a shell” (App. 121). 

It was, therefore, Kaufmann's primary duty , as presi¬ 
dent of the Rosenthal Company, to the stockholders of 
that Company, to continue that highly profitable arrange¬ 
ment in force, as it was also advantageous to the retail 
corporations (App. 703), over which Kaufmann exercised 
control. 

Yet, notwithstanding that duty, at the meeting in October, 
1943, just before this action was filed, Kaufmann (irked, 
because plaintiffs objected to his preempting for himself 
and the Kaufmann family stock in new stores) stated that 
if he was not left alone to run the Company the way 
he wanted to run it, he would dissolve the Rosenthal Com¬ 
pany, (App. 161), or if he could not do that, he would re¬ 
sign as president, call the Kay Stores managers together 
and tell them that thev were released and could continue 
buying from the Rosenthal Company or quit, his remarks 
indicating that he realized that the Rosenthal Company’s 
business would be thereby practically destroyed (App. 301- 
302, 354-355). 

Tlie Court found that such action by Kaufmann “would 
greatly injure if not practically destroy the business of the 
wholesale company’’ (App. 128). The lower Court found 
that Cecil I). Kaufmann also evidenced a degree of hostility 
toward the Rosenthal family which warranted the issuance 
of an injunction against him (App. 128). 

In view of Kaufmann’s threats and Cecil D. Kaufmann’s 
hostile statements, the lower Court was fully justified in 
issuing the injunction against the Kaufmanns enjoining 
them from influencing the retail stores to discontinue the 
10% arrangement (App. 130). 

However, the injunction is not sufficiently comprehensive 
or adequate to safeguard the valuable rights of the plain¬ 
tiffs as stockholders of the Rosenthal Company. In effect, 
the judgment holds that the 10% arrangement between the 
wholesale company and the retail stores is terminable at 
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will. The judgment only enjoins* E. 1. Kaufmann from "in¬ 
fluencing or attempting to influence the retail jewelry stores 
heretofore organized to discontinue” the 10$ purchasing 
agreement with the Rosenthal Jewelry Company (App. 130) 
and Cecil Kaufmann only so long as he continues as an 
officer or director. Cecil Kaufmann never was an officer 
and shortly after the issuance of the judgment, lie declined 
renomination as a director of the Rosenthal Company. 

The implications are clear, obvious and ominous. In 
his testimony E. I. Kaufmann claimed that the 10$ ar¬ 
rangement was terminable at a ivy time, notwithstanding hi> 
admission that it was advantageous to both the wholesale 
and retail companies (App. 703). In view of the hostility 
and feeling engendered by this suit and expressed in blas¬ 
phemous terms by Cecil Kaufmann, there is present an 
imminent danger that some of the defendants will divert 
the ‘‘wholesale end” of the business to other sources and 
thus destroy plaintiffs’ valuable interest in the Rosenthal 
Company. This is a stark reality confronting these plain¬ 
tiffs unless the Court (a) by judicial decree determines that 
\he 10$ arrangement shall continue so long as the Rosen¬ 
thal Company performs its merchandising function for the 
retail stores, as provided under the original plan and (b) 
permanently enjoin Cecil Kaufmann as well as E. T. Kauf¬ 
mann from taking any steps which would influence or cause 
the discontinuance of this 10$ arrangement. 

It is not open to Kaufmann to say that, the arrangement 
is terminable at will, because Kmiftnann. Rosenthal, 0ol<l- 
namer and the Rosenthal Company, in plain unmistakable 
language in the Trattner contract, agreed that the arrange¬ 
ment. is terminable only upon the “joint consent of the 
parties” (App. 913), and it is, therefore, binding upon all 
parties until terminated by mutual consent. 

A leading case on the subject is McKcll v. C. d 0. Ry. Co., 
lTo Fed, 321; 186 Fed. 39. McKell entered into a con¬ 
tract, by an exchange of letters, whereby he agreed to 
develop certain coal mines and deed a right of way 
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to the Railway Company, which agreed to build a branch 
line to the mines and purchase a certain amount of 
coal per year. After a number of years, the Railway Com¬ 
pany refused to' buy any more coal, claiming that the con¬ 
tract being silent as to its duration, was terminable by 
either party upon notice to the other. The unanimous 
opinion, in which Judge Lurton concurred, reviewed the 
authorities on the subject, and held that the contract was 
intended to continue, citing 

Mississippi v. Itobsun, (it) Fed. 773; 

Western Union Tel. Co. v. Penna. R. R. Co.. 129 Fed. 

S49; 

Franklin Telegraph Co. v. Harrison. 145 U. S. 459. 

i 

In tlie McKell case, the Court said, at page 329— 

“That question is: AYliat was the intended duration 
of the contract? It is the largest question, in respect 
to value, in the controversy. . . For the defendant, it 
is insisted that the contract was terminable at the will 
of either party upon notice given to the other. For 
the plaintiff, it is contended that it was to endure so 
long as the objects contemplated by it should remain 
unfulfilled: that is to say, so long as the plaintiff would 
furnish coal from his tract in quantities not less than 
100,000 tons a year. No limitation is expressed in the 
agreement. And in such case the rule seems to be that 
neither party can terminate it ii'ithout the consent of 
the other, unless the nature of the contract itself indi¬ 
cates with sufficient clearness that the parties must 
have intended some other determination. Turning 
again to the stipulations of the contract, we see how 
impossible it is to believe that the parties intended 
that it should be terminable at any time, when either 
party should be so minded. On the contrary, it seems 
perfectly clear that they intended it should have a per- 
m-an en t dv rati on.” 

In the case at bar not only have the parties by their conduct ' 
of over twenty years clearly indicated that they recognized 
that the 10 c /c arrangement was binding upon both the whole¬ 
sale and retail corporations, but by their express agree- 
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incut in* the Trattner contract stated, as was merely held as 
a matter of law in the McKcll case, that the arrangement 
could only be terminated upon the “joint consent of the 
parties." 

To l,ikc effect see Twin City Pipe Line Co. v. Ilardiny 
Class Co., 283 U. S. .*>53: Conley Camera Co. v. Multiscope 
d- Filth Co.. 216 F. 81)2; Miller v. Miller , 134 F. (2d) 583; 
Rossulassler v. Spidberycr, 270 Fa. 30; 112 A. 87G, 880, and 
12 American .Jurisprudence, Page 801, in which the rule 
as to the length of such contracts is stated as follows: 


“.Although there appears to he some authority to the 
contrary, the rule sta ins to be that where no limitation 
is ewpressal in the ayreeiueut: neither party can termi¬ 
nate it without the consent of the other , unless the 
nature of the contract itself indicates with sufficient 
clearness that the parties must have intended some 
other termination." 

v 

> 

4. Lower Court’s Findings May be Reviewed by This Court. 


This is essentially and primarily a suit to enforce a con¬ 
structive trust where one in whom trust has been reposed 
is to he compelled to account and make whole the cestui 
whom he has injured. The trial court failed to view the 
case, in this light, and made findings and conclusions which 


become lost in a maze of theories involving miscellaneous 
rules of commercial and contract law, questions of unfair 
competition and corporation law! 

Appellants sought to correct these erroneous views by 
motion to amend the findings, conclusions and judgment 
(App. 131-144), an appropriate procedure under Rule 52(b), 
F. 'R. C. P., Leishman v. Assoc. Wholesale Electric Co.. 
318 U. S. 203, 205-6. The trial court denied this motion. 
Accordingly, the findings must be examined in the light 
of /the equity rule, embodied in Federal Rule of Civil Pro¬ 
cedure 52 (a). 

Referring to Rule 52, (a), F. R. C. P., the Circuit Court 
of Appeals for the Eighth Circuit said: 
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“The effect of Rule 52(a) was to establish a uniform 
standard for testing- the validity of findings of fact 
in any case tried without a jury. The standard adopted 
was that which had always prevailed in equity. 

“This Court, with respect to jury-waived cases, is 
no longer merely a court of error which considers only 
questions of law. It now acts as a court of review in 
all non-jury cases in accordance with the practice which ; 
formerly prevailed in equity appeals. 

“The findings of fact of the court below to the extent 
that they are unsupported by substantial evidence, or 
are clearly against the weight of the evidence, or were 
induced by an erroneous view of the law, are not bind¬ 
ing upon this Court. 

Aetna- Life Ins. Co. v. Kepler , 116 F. 2d 1, 5. 

See also 

Pollock v. Jameson , 63 App. D. C. 152; 70 F. 2d 756; 

State Farm Mutual v. Bouacci. Ill F. 2d 412; 

Equitable. Life Assur. Soc. v. Jr elan, 123 F. 2d 462. 

This is not a case where a statute makes findings of fact 
by an administrative tribunal conclusive on an appellate 
court. 

(a) Finding 2 that the 10% arrangement was “an agree¬ 
ment between stockholders of the wholesale company 
only” (App. 126), is clearly erroneous. 

See discussion, supra, pages 11-12, 44. 
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(b) Finding 4 that there was no implied agreement between 
incorporators that wholesale company would take stock 
in retail corporations for benefit of stockholders of 
wholesale company (App. 127), is clearly erroneous. 

See discussion, supra, pages 8-10, 28-31, 37. 

i 

(c) Finding 6 that no fiduciary relation existed between 

Kaufmann and Rosenthal (App. 127), is clearly er¬ 
roneous. ■ 

That this Finding 6 is entirely contrary to the evidence 
and law has already been demonstrated by the foregoing 
review of the facts in the Statement of the Case and under 
Point 1 of this Argument, supra, pages 28 to 41. 

Findings 7, 8 and 11 (App. 127-128), are clearly erroneous. 

The question of laches, to which Findings 7, 8 and 11 
relatp, will be discussed below in connection ■with the lower 
Court’s erroneous conclusion No. 5 that plaintiffs have been 
guilty of laches. 

Findings are inadequate and should be amended in the 
manner set forth in plaintiffs’ motion to amend Find¬ 
ings (App. 131-141). 

Plaintiffs’ motion to amend the findings set forth in de¬ 
tail jthe manner in which the findings should be amended 
to give a fair and complete statement of facts (App. 131- 
141 j. It is respectfully submitted that every statement 
made in the proposed amended findings is supported by the 
record in this case and the lower court erred in denying 
the motion to so amend the findings, under Rule 52, b, F. R. 
0. P. 


5. Lower Court’s Conclusion 1 That Rosenthal Company 
Could Not Lawfully Hold Stock of Another Corpora¬ 
tion and Conclusion 2 That Kaufmann Owes No Duty 
to Allot Any Stock in Retail Corporations to Rosenthal 
Company (App. 128-129), are Irrelevant. 

At the trial, the plaintiffs admitted that under Sec. 29-216 
of D. C. Code the Rosenthal Company could not lawfully 
use its funds to “purchase” stock of the retail corpora¬ 
tions, but, the five founders, while ignorant of that statute, 
had the Company, using its funds , actually take title to 
such stock from 1923 to 1933 and all five founders derived 
profit therefrom. 

The argument was made by counsel for Kaufmann that 
the Rosenthal Company could not have been formed to 
promote and acquire stock of the retail corporations be¬ 
cause its charter did not authorize it to do so and the 
statute did not permit such acquisition. 

Kaufmann, however, is estopped from making any such 
contention. The evidence is clearly to the effect that the 
five founders, including Kaufmann, always intended to take 
stock in the retail corporations and they used the cor¬ 
porate entity of the Rosenthal Company to do so until 
they learned that it was unlawful. Then they adopted 
lawful means to- accomplish the same purpose, first through 
General Associates and later by taking stock in the in¬ 
dividual names of the five partners, or of members of their 
families. 

Xo one claims now that stock in the retail corporations 
should be allotted to the Rosenthal Company. The lower 
Court’s conclusions 1 and 2 are, therefore, wholely irrele¬ 
vant and illustrate the lower Court’s failure to appreciate 
the legal principles applicable to the facts. 

Certainly a court of equity will not permit Kaufmann and 
his family, through a technicality of this sort, to appro¬ 
priate for themselves the valuable right to use the “Kay” 
name in new retail jewelry stores and the good will of that 
project which, through funds invested in the enterprise by 
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plaintiffs and other coadventurers and stockholders, has 
been Inade extremely valuable in the expansion of the chain 
with stores from “Coast to Coast.” These plaintiffs are 
as much entitled to the use of the “Kay” name and good 
will as are the Kaufmanns. 

6. Lower Court’s Conclusion 4 That Elm, One of Plaintiffs, 

Has No Equitable Rights in Any Stock Held by Defen¬ 
dants in Any Corporations Involved Herein (App. 129), 
is Erroneous. 

The argument supra, pages 2S to 43, under above 
Poipt 1 and Point 2, shows clearly that Elm has an equit¬ 
able right to have 20% of the stock held by defendants in 
the retail corporations organized from 1935 through 1941, 
exclusive of incentive stock and special situations, impressed 
witn a trust in favor of Elm. Tlie lower Court’s Conclusion 
4 is, therefore, clearly erroneous. 

7. Lower Court’s Conclusion 5 That Plaintiffs Have Been 

Guilty of Laches (App. 129), is Erroneous. 

The lower Court’s findings 7, 8 and 11, and conclusion 5, 
all to the effect that plaintiffs are barred by laches from 
recovering stock in the retail stores opened prior to the 
suit, which should have been allotted to them, are clearly 
erroneous. 

As indicated by the cases cited below, in considering 
laches, less diligence to ascertain facts is required of a close 
friend who has trusted and relied upon assurances of the 
other party to protect his interests. It becomes important, 
therefore, to review the unusually close friendship and 
intimate business association between Rosenthal and Kauf- 
mann from 1909 until 1943, and the numerous assurances 
given by Kaufmann to Rosenthal that Rosenthal’s interests 
^ould be protected. It is impossible to obtain an adequate 
picture of that trust relationship without reading a con¬ 
siderable part of Rosenthal’s testimony (App. 422-439). 
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Kaufmann “told me at different times to trust him and I 
trusted him” (App. 431). 

Rosenthal’s description of the beginning and continuance 
of this friendship and close business association is fully 
corroborated by Kaufmann’s own testimony (App. 334-341, 
345, 372). “Mr. Rosenthal and I and his family were as 
close as men could be” (App. 706). 

The correspondence between them is significant. In 1923, 
Kaufmann to Rosenthal: 4 4 Throughout my business career, 
your decisions have been final ones with me. I have always 
followed your judgment very carefully” (App. 361). 

In 1925, Rosenthal to Kaufmann: “I know that you have 
a real affection for me—that you believe in me—that your 
sole aim is that I should be happy” (App. 363). 

In 1925, Kaufmann to Rosenthal: “I will not engage 
or invest in any new business unless I advise with you and 
secure your consent” (App. 368). 

In 1927, Kaufmann to Rosenthal: “Frankly, I am try¬ 
ing to guard as zealously as I know how the relationship 
that has taken seventeen years to build * • a brotherly 
relationship rather than strictly commercial one” (App. 
370). 

In 1929, Kaufmann to Rosenthal: “Regardless of 
whether you work or not you are still a partner” (App. 
1015). 

In 1931, Kaufmann to Rosenthal: “There is nothing 
that I would leave undone for you. • * * Your Junior 
partners still have the same love for you, they are going 
to carry on and always include you willingly —not because 
of any obligations—but because of the affection they hold 
for you” (App. 1011-1012). 

Kaufmann admitted that he never wrote to Rosenthal 
revoking the above statement and testified that Rosenthal 
“has the same rights as he has always had” (App. 360). 

In 1934, Kaufmann to Rosenthal: “My association of 
nearly twenty-five years with you has been one of pleasure 
and if I had to do it over again tomorrow, I would again 
choose you for a partner” (App. 1055). 
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In 1934, Kaufmann to Rosenthal: “From the questions 
you'ask me about your interests in the jewelry stores, such 
ns Boston, Providence and elsewhere, you led me to believe 
that in this direction you had not been given consideration 
and that your interests were not comparable to mine in 
size. 7 have gone over our interests and find little differ¬ 
ence. * * * While you have been away or occupied with 
your own troubles, we have steadily gone on, not only pro¬ 
tecting our interests , but of course yours. * * * I want to 
sfxire you the details * * * it is not our custom to inform 
you each time we do a job” (App. 990-991). 

In 1935, Rosenthal to Kaufmann: “It looks like now 
yoh will have to look after my interests more than ever” 
(App. 1035). 

In 1939 Kaufmann assured Rosenthal that lie was get- 
tin \x just what his agreement ^called for (App. 43S-439). 
Thus reassured, Rosenthal wrote Kaufmann that he was 
satisfied that Kaufmann was distributing the stock in a way 
that was fair, otherwise he, Rosenthal, “would have stepped 
info the picture and taken som6 part in the distribution of 
the stock” (App. 438, 455). 

JAn attempt was made by defendants to show that certain 
records were sent to Rosenthal in Florida in 1939, which 
should have given him some information about the distribu¬ 
tion of stock, but Rosenthal testified that he never received 
any records except financial statements, which did not show 
the stock distribution; that he (lid not know how much stock 
he owned in the various companies, because he was assured 
by Kaufmann that he was getting what he was entitled to; 
that he was shocked when he found out the situation shortly 
before he gave his deposition (App. 457-462). Rosenthal 
also testified, after suit was filed, “I never mistrusted him 
(Kaufmann) until this day” (App. 432). 

. The 1939, 1941 and 1943 correspondence between Kauf- 
mann and Newman, president of Elm, and Theodore Levin, 
attorney for Elm, reviewed above in the Statement of the 
Cfase, describes Elm’s efforts to obtain information about 
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tlie distribution of the stock and Kaufmann’s evasive re¬ 
plies that the information would require searching the rec¬ 
ords for years (App. 1031), suggesting that Levin could 
come from Detroit to Washington to examine the records 
(App. 1034). 

In 1943, when Levin again wrote to Kaufmann insisting 
that Kaufmann furnish definite information about the 
stock, Kaufmann called a meeting of the directors on Octo¬ 
ber 27, 1943, at which he threatened to dissolve the Rosen¬ 
thal Company, or resign as president (App. 300-302, 354- 
355). 

On November 9,1943, this action was filed for the purpose 
of discovery and for other relief (App. 2-14) and after 
defendants finally gave plaintiffs access to their records 
and the information sought by plaintiffs, the amended com¬ 
plaint was filed on May 24,1944 (App. 19-57). 

As stated by Rosenthal, “My attorney couldn’t yet in¬ 
formation that he wanted, as to stockholders and different 
things; and, I think that teas really the beginning of this 
suit” (App. 442). Up to that time assurances had been 
given by Kaufmann that Rosenthal was getting his share 
and Rosenthal relied on those assurances (App. 356-359; 
442; 990-992). 

The applicable law relating to laches has been frequently 
enunciated by this Court and by the Supreme Court. In 
Horton v. Horton, 63 App. D. C. 375, 72 F. 2d 831, this 
Court said: 

“Moreover, in considering questions of laches, the 
utmost leniency is manifested by the courts where it 
appears that the delay is due to the intimate personal 
relations existing between the parties and the parties 
and the high degree of confidence reposed by one in 
another. In such case, and especially when the family 
relation exists, the same degree of diligence is seldom 
required.” 

The foregoing language could have been written for this 
case. In fact, the reluctance of the Rosenthal family to file 


suit was rather commendable. Plaintiffs, reluctant to 
break up a close personal and business relationship of many 
years, patiently sought for information, patiently attempted 
compromise and a voluntary recognition of their rights, 
which, as the record amply demonstrates, grew out of rela¬ 
tions “as close as human beings could be.” To sustain 
Incites is onlv to sav that thev should have rushed into 
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court at the first suspicion of irregularity, and of this 
naturally a court of equity would not approve. 

Persistence in seeking adjustment excuses delay and the 
**complexity of the transactions” involved in this case, re¬ 
quiring such detailed “ preparation ” indicates that dili¬ 
gence was not lacking. 

“Mere lapse of time that lias occasioned no change 
of conditions which render it inequitable and uncon- 
scientious to entertain the demand, and is not excessive, 
is looked upon with some indulgence in equity.” 

Bride v. Reeves. 36 App. D. C. 476. 

A delay of 18 years in suing for the enforcement of a 
fiduciary duty was, because of the trust relation and the 
confidence of the plaintiffs, not deemed excessive by this 
('ourt in Driver v. Brunemer , 40 App. D. C. 105. 

See also 

• Walker v. Mclntire, 41 App. D. C. 380. 

Slater v. Buggies . 49 App. D. C. 277; 263 Fed. 1021. 

The lower Court’s findings of fact and its conclusion of 
laches , are not supported by the record. On the vitally im¬ 
portant question of prejudice to defendants, the findings are 
silent because there is nothing whatever in the record to 
show that Goldnamer or the Kaufmanns were prejudiced 
by 1 the delay. In fact they were benefited because they 
have been receiving dividends for many years on stock to 
which plaintiffs were equitably entitled. Delay by itself, 
without a showing of disadvantage to the other party, is 
not enough. 

'Finding No. 7 that Kaufmann did not conceal any fact 
from plaintiffs is contradicted by Kaufmann’s evasive 
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letters above quoted and by the statement of his counsel, 
Mr. Gordon, as follows: 

“As soon as they (the attorneys for the plaintiffs) 
got into the picture the trouble commenced. You will 
see that they asked Mr. Kaufmann for all kinds of in¬ 
formation about the company, and Mr. Kaufmann, 
frankly, ought to have given it to them. Hindsight? 
Yes, surely, he should have.” (App. 160). 

Finding No. 8 states that plaintiffs “knew or by the exer¬ 
cise of reasonable diligence might have known how the stock 
in the various corporations was distributed.” (App. 128) 
The record does not support the statement that Rosenthal 
or Elm “knew.” As to the phrase “might have known,” 
the Supreme Court has given a conclusive answer: 

“We hold that the complainants moved with sufficient 
promptness upon discovering the fraud, and that al¬ 
though, reposing confidence in their agents, they may 
have neglected availing themselves of some source of 
knowledge they might have sought, the defendants can¬ 
not be allowed to say that complainants ought to have 
suspected them, and are chargeable with what they 
might have found out upon inquiry aroused by such 
suspicion. ’ ’ 

KUbourne v. Sunderland, 130 U. S. 505. 

In George v. Ford, 36 App. D. C. 315, George was a 
partner in a lumber business. The partners incorporated, 
giving George a l/6th interest and eventually Ford acquired 
the other 5/6ths interest. George retired from active par¬ 
ticipation and trusted Ford to care for his interests. In 
1899, Ford made a secret profit, which George discovered 
in 1906, but held off filing suit until 1909. The language 
of the opinion applies to several aspects of the present case, 
as follows: 

“But the facts alleged, substantially, that plaintiff, 
though a director, took no active part in the manage¬ 
ment, and relied, as the defendant knew, upon him as 
manager and friend and fellow shareholder to keep him 
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informed of all matters relating to the operations and 

financial condition of the corporation. * * # 

# • * • • 

» 

“To bar relief against actual fraud, laches must not 

( only consist of delay, but of delay that has worked a 
disadvantage to the opposing party. If there have 
been, in the meantime, no change of title, no great rise 
in the value of the property, no loss of material evi- 

I dence, in general, no intervention of substantial equi¬ 
ties, it is not of controlling importance that a right 
shall have been pressed with promptness. So great is 
its abhorrence of fraud and the violation of fiduciary 
obligations, that the court Qf equity will look with some 
indulgence upon mere delay, from which no material 
injury has occurred.” 

The statute of limitations has nothing to do with this 
case, whether or not it is based on an agreement. This is 
not a simple action at law to recover damages for a breach 
of contract. It is an equity suit to obtain an accounting for 
breach of constructive trust, which like all trusts grew out 
of the intentions of the parties and the confidence placed in 
the trustee. It is well settled that to such a case, the statute 
of limitations does not apply. 

In a case of constructive trust, this court said: 

“Finally it is urged that relief in this case is barred 
by the laches of appellee, 12 years having elapsed be¬ 
tween the execution of the deed in question and the 
filing of the bill herein. In some jurisdictions it has 
been held that equity will follow the statutes of limita¬ 
tions in such cases. But this has never been the rule 
• in this jurisdiction. Whether the bar of laches may be 
set up will depend upon the particular circumstances 
in each case. * * * And, where time is important, it 
only begins to run from the time when the trust is 
disavowed by the trustee/which is fully and unequivo¬ 
cally made known to the cestui que trust.” 

Holiday v. Holiday, 56 App. D. C. 179, 11 F. 2d 565. 

See also 

Holmberg v.Armbrecht , decided by U. S. Supreme 
Court on February 25,1946, 90 L. ed. 590. 


/ 


59 


CONCLUSION. 

The lower Court clearly erred in holding that E. I. Kauf- 
mann and his nephew Cecil owed no fiduciary duty to plain¬ 
tiffs, thus permitting the defendants to retain or acquire 
for their own gain and profit the stock of new retail cor¬ 
porations which they, as the dominating and controlling 
heads of the business, were and are duty-bound to allot to 
plaintiffs—their co-adventurers and fellow-stockholders. 

Their fiduciary obligation—honored and recognized by 
defendants for many years—cannot now be repudiated un¬ 
der the guise of a “new policy” because plaintiffs are 
“merely investors” and are not active in the management 
of the enterprise. 

Paraphrasing Justice Cardozo’s language in Meinhard v. 
Salmon, supra: 

The heavier weight of duty rested, however, upon 
Kaufmann (Salmon). He was a co-adventurer with 
Rosenthal and Elm (Meinhard) but he was manager as 
well. * * * Joint adventurers * * * owe to one another, 
while the enterprise continues, the duty of the finest 
loyalty * * * the preemptive opportunity, that was 
thus an incident of the enterprise, Kaufmann (Salmon) 
appropriated to himself (and family) * * *. The 
trouble about his conduct is that he excluded his co¬ 
adventurers from any chance to enjoy the opportunity 
for benefit that had come to him alone by virtue of his 
agency. This chance, if nothing more, he was under a 
duty to concede. The price of its denial is an exten¬ 
sion of the trust at the option and for the benefit of 
the one (Rosenthal and Elm) whom he excluded. 

Rosenthal and Elm, therefore, should be awarded a judg¬ 
ment declaring that they are entitled to have the stock now 
wrongfully owned by the other family groups, represented 
by the individual defendants, whose knowledge of the entire 
set-up cannot be denied, impressed with a trust to the extent 
of 20% of the stock of retail corporations heretofore organ¬ 
ized, exclusive of the “incentive” and “special situation” 
stock, and, as for many years heretofore, are entitled to 




I 


60 

purchase 20% of stock of retail corporations as and when 
hereafter organized. 

The 10% buying arrangement has been in effect for over 
twenty years and has been mutually advantageous to the 
wholesale company and to the retail corporations. Its 
termination, as the Trial Court found, “would greatly in¬ 
jure, if not practically destroy the business of the whole¬ 
sale company.’ ’ 

Plaintiffs are entitled to a judgment declaring, as the 
parties expressly stated the agreement to be in the Trattner 
Contract, that the 10% arrangement shall continue and 
shall be terminable only upon the “joint consent of the 
parties.” 

Defendants, including Cecil Kaufmann as well as E. I. 
Kaufmann, should, therefore, be permanently enjoined from 
taking any action which would terminate that arrangement 
without plaintiffs’ consent. 

To this end, it is respectfully submitted that the judg¬ 
ment of the lower Court should be reversed, with directions 
to enter a judgment granting the relief above indicated. 

« 
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JURISDICTION. 

The jurisdiction is correctly stated in the Elm Corpora¬ 
tion and Goldnamer briefs filed herein. 

STATEMENT OF THE CASE. 

This case is essentially one of fact, and special findings 
of fact were made by the Court below (124).* The Court 
also filed a memorandum opinion (107), and a supplemental 
memorandum (122), in which the facts were reviewed. 

* References herein are to pages of the Joint Appendix unless otherwise 
indicated. 
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As our statement of the case, we shall set forth the find¬ 
ings i)f the Court completely and' without change. After 
each finding we shall give references to the testimony, from 
which it may be ascertained that the finding is adequately 
supported. When a finding is elaborated in the Court’s 
opinion we shall quote from or refer to that opinion. 

To the extent that we include our own contentions in this 
scctijon of the brief, it will be by footnote. The text of this 
statement of the case will thus be the language of the Court, 
and that alone.* 

The contentions of the parties and the decision are stated 
at page 13 hereof. 

I 


Finding 1 (124). 

In the year 1916 the defendant E. I. Kaufmann, herein¬ 
after referred to as Kaufmann, and his brother Saul Kauf¬ 
mann, opened a retail jewelry store for the sale of jewelry 
on the installment plan at Reading, Pennsylvania, each tak¬ 
ing half of the stock in the owning corporation (335, 336, 
689, Stipulated Exhibit 1, 891**). Between 1919 and 1923 
seven other stores were opened, a separate corporation be¬ 
ing formed for each (338). Kaufmann determined where 
and when each should be opened (339, 694). He invited 
E. M. Rosenthal and Marcus Goldnamer to take stock in 
each, fixing the amount of stock each should have (339, 
694).*** The proportions varied, Kaufmann’s holdings 
varying from 25% to 10.50% and Rosenthal’s about the 

.*The briefs of our opponents make little or no distinction between conten¬ 
tions, testimony, and findings. 

** Stipulated Exhibit 1 gives the name, location, and date of incorpora¬ 
tion of each of the sixty-six retail stores organized by Kaufmann, and the 
way that the stock was issued in each. It is the basic evidence in the case. 

*** Throughout the Elm brief appear statements to the effect that Rosenthal, 
and Kaufmann opened the stores and allotted the stock. The Court declined 
so- to find (147), although requested by Elm (132). The fact is that Rosen¬ 
thal was in the furniture business (695) and operated a number of furniture 
companies in which Kaufmann took stock (423, 695, 696). Kaufmann on the 
other hand devoted himself to the jewelry business and organized jewelry 
companies in which Rosenthal and others invested (689 et seq.). 
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same (895). Goldnamer, Saul Kaufmann and one A. J. 
Levy were permitted to subscribe for the amount of stock 
determined by Kaufmann and stock was allotted by Kauf¬ 
mann to others principally employees of the stores (339, 
346, 694, 895). 

In its memorandum opinion the Court said (109), 

“. . . Rosenthal took no active part in the business, 
which was carried on by Kaufmann with Goldnamer’s 
assistance. When he or Goldnamer found a desirable 
location and decided to open a store there a new cor¬ 
poration was formed and Kaufmann notified Rosenthal 
and the others who thereupon subscribed for stock. 
There was no contract or agreement requiring Rosen¬ 
thal or the others to take stock in the new stores. Such 
action was entirely optional. 

“All of the seven stores except one were named Kay, 
that name being selected because of the initial letter in 
the name Kaufmann. The one exception was in Read¬ 
ing where a second store was opened and it was thought 
better to give it a different name. Each of the stores 
had a separate manager and throughout the Kay stores 
the managers and other employes were encouraged to 
buy stock not only in their own but in other stores.” 


Finding 2 (125). 

In 1923 Kaufmann determined to open a wholesale house 
and called E. M. Rosenthal, Goldnamer, Saul Kaufmann 
and A. J. Levy to a conference at which he told them of 
the plan (340, 428, 698). He fixed the amount of stock 
which each should take and each subscribed for the amount, 
Kaufmann taking 30% of the stock, Rosenthal 20%, Gold¬ 
namer 25%, A. J. Levy 15%, and Saul Kaufmann 10% (340, 
343, 428, 698). A corporation, E. M. Rosenthal Jewelry 
Company,* was organized under the laws of the District of 
Columbia (905). Its certificate of incorporation provided: 

* Kaufmann gave the company this name in compliment to his friend Mr. 
Rosenthal, who had once remarked that no business carried his name (340, 
699). 
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“The objects and purposes for which this corpora¬ 
tion is formed is to engage in the wholesale jewelry 
business in the District of Columbia and elsewhere 
throughout the United States, and in that connection 
to do all things necessary and essential for the manage¬ 
ment, conduct and operation of the said business. 

1 “The corporation shall have power to enter into 
leases and contracts, relative to its business, and to 
ipurchase and acquire such real estate as may be neces- 
Isarv to enable the Company to carry on its business in 
I the District of Columbia and elsewhere throughout the 
! United States, and in general to perform all other acts 
' and things necessary and expedient to be done and per¬ 
formed for the conduct, operation and advancement of 
1 its said business, and to have and to exercise all of the 
powers conferred by law upon corporations.’’ (905). 


Its capital stock consisted of 1,500 shares of the par value 
of $150,000.00, distributed as follows: 


Edmund I Kaufmann 

450 shares 

$45,000 

Marcus S. Goldnamer 

375 shares 

37,500 

Edwin M. Rosenthal 

300 shares 

30,000 

Albert J. Levy 

225 shares 

22,500 

Saul Kaufmann 

1 

150 shares 

15,000 
(26, 62). 


In its memorandum opinion the Court said (114), 

“The idea of establishing a wholesale house origi¬ 
nated with Mr. Kaufmann. As one of the witnesses, 
said, it was his baby. He called the others to a meeting 
at the Biltmore Hotel in New York and explained the 
idea to them. There was nothing in the conversation 
there that indicated he intended to give up the right he 
then had to establish a Kay jewelry store anywhere, 
taking all the stock if he so desired. He was under no 
obligation to take any one in with him. He and Gold- 
namer were doing all the work. As a matter of friend¬ 
ship he was giving the others an opportunity for a 
profitable investment. The success of the business at 
that time had been such that he could undoubtedly have 
obtained needed capital any where. There is no evi- 
• dence that he intended to give up the position he then 
held with his associates and turn over to the wholesale 


i 

i 




house the exclusive right to organize ‘Kay Stores’. 
To the contrary. His argument to the others at the 
meeting was that by organizing the wholesale company 
they could get profits from both ends of the business. 
The wholesale company did not have sufficient capital 
to go into the retail business very extensively* and 
there was no agreement by the parties there that they 
would furnish the capital to set up retail stores, nor 
any discussion of that subject.” 


Finding 2—Continued** (126). 

At the meeting above mentioned, it was agreed that the 
retail stores which had been organized should buy their 
goods of the wholesale company at a price of 10% above 
the price paid by the wholesale company. This was an 
agreement between the stockholders of the wholesale com¬ 
pany only (309, 344, 703, 791)."* 

In its memorandum opinion the court said (110): 

“.. .No representatives of the retail stores other than 
those who organized the wholesale company were pres¬ 
ent at the time, though the holdings of outsiders in 
these companies ran from 20% to 63.47% and in all but 
three of these outsiders owned a majority of the stock.” 


Finding 3 (126). 

The stock of the E. M. Rosenthal Jewelry Company orig¬ 
inally issued to Edmund I. Kaufmann is now held by him 
and by his sons Joel S. Kaufmann, Robert Kaufmann and 

* The capital of a retail store was usually about $50,000 (Def. Ex. 4, 1037). 

** We have divided Finding 2 in order to place the appropriate part of the 
Court’s opinion in each case after the part of the finding to which it 
referred. 

*** The Court refused to find (147) 'that Kaufmann proposed the elaborate 
“plan” of organizing retail stores, etc., set forth in the Elm brief or that 
those present “adopted it”, although such a finding was expressly requested 
(132). No such definite “plan” was “adopted” (194, 197, 641, 762, 777, 
778). 
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AronjKaufmann (26, 62). The stock issued to Marcus S. 
Goldnamer is now held by him and by his wife Helen Gold- 
namelr. The stock originally issued to Edwin M. Rosen¬ 
thal >lvas transferred in December 1935, to The Elm Corpo¬ 
ration and that corporation now owns 299 shares, one share 
being now held by Robert J. Newman, a son-in-law of E. M. 
Rosenthal (26, 62). (The stockholders of The Elm Cor¬ 
poration are the children of Edwin M. Rosenthal) (422). 
Saul Kaufmann died in 1939, and the stock originally is¬ 
sued! to him is now owned one-half by his son Cecil D. 
Kauhnann and one-half by Cecil D. Kaufmann as trustee 
for his sister Estelle Gingold (27, 63). Albert J. Levy died 
in 1930 and the stock originally issued by him is held by the 
trustees of his estate for the benefit of his children except 
as i<J) one share which is in the name of Lester Allman, a 
son-in-law (27, 63). 


Finding 4 (126). 

F|rom 1923 a large number of retail stores "were opened 
up,, a separate corporation being formed for each (467, 
8913. When this suit was filed there were approximately 
sixljy of such corporations, a few of which operate branch 
stores in addition to the main store (891, 901). Kaufmann 
in each instance determined finally whether the store should 
be opened and the amount of stock that should be issued 
and to whom (245, 295, 296, 693, 700, 777). As to some of 
thej stores, but not all, the stock issued to E. M. Rosenthal 
and members of his family and to the wholesale company 
resulted in the Rosenthal family having an interest in the 
stojre of about two-thirds that of the Kaufmann family 
(Siip. Ex. 1, 891). Up to 1936 total holdings in all of the 
stores and in the wholesale house gave Rosenthal family an 
interest approximately two-thirds of that of the Kaufmann 
family (Stip. Ex. 1, 891). Saul Kaufmann’s interests in 
th6 retail stores, however, were not proportionate to his 


Insert page 7 of Kaufmann brief, 
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interest in the wholesale house nor were A. J. Levy’s or his 
family’s (Stip. Ex. 1).* There was no agreement either 
express or implied nor any understanding between the in¬ 
corporators of the wholesale jewelry company that said cor¬ 
poration should establish or be used to establish or take 
stock in retail stores for the benefit of the wholesale com¬ 
pany or its stockholders (257, 762, 763, 905). The evidence 
does not show that any subscriber to the stock of the whole¬ 
sale company agreed to or had any understanding that he 
should refrain from opening a retail jewelry store at any 
place he might choose or that he had given up his right to 
open up such a store at any place, at least, where he would 
not be in competition with a store in which the wholesale 
company had stock (237). There was an exception on the 
Pacific Coast and in Texas where a concession was given to 
a certain David Trattner to open stores (908). 

In its memorandum opinion the Court said (115), 

“The contemporaneous conduct of the parties is gen¬ 
erally the best evidence of their understanding of any 
situation and in this case I think we can determine 

* The table on page 9 of the Elm brief indicating that from 1923 to 1935 
stock in the retail stores was allocated on the basis of holdings in the wholesale 
company is incorrect. It was thoroughly discredited (537, 542, 543) and 
•was not admitted in evidence (538, 544). Statements to the same effect on 
pages 13 and 30 of the Elm brief are equally incorrect. Our accountant’s 
computation of the total investments made by the five families in common 
stock of the retail companies from 1923 to 1935, prepared from Def. Kauf- 
mann’s Ex. 37 (unprinted, 839), is as follows: 

Investment made in retail 



Per Cent Owned 

stores organized 1923 to 1935 

Name of Family 

E. M. R. J. Co. 

Amount 

• Per Cent 

E. I. Kaufmann 

30 

$66,171.00 

25.23 

M. S. Goldnamer 

25 

58,805.00 

22.42 

E. M. Rosenthal 

20 

44,390.18 

16.93 

A. J. Levy 

15 

48,605.67 

18.53 

S. Kaufmann 

10 

44,303.50 

16.89 


100 

$262,275.35 

100.00 


The 18.53 per cent invested by Mr. Levy represented a much higher per¬ 
centage while he was alive, since his estate made no investment in the eight 
companies organized after his death. 

On page 13 of the Elm brief the statement is made that ownership by “the 
founders” of the stock of the first eight retail stores opened prior to 1923 
in the aggregate was in proportion to their holdings in the wholesale com¬ 
pany. A glance at Stipulated Exhibit 1 (895) will show that this was not 
so. 
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I Finding 6 (127). 

Except to the extent that E. I. Kaufmann and E. M. 
Rosenthal were officers and directors of corporations in 
which they both owmed stock, no fiduciary relation existed 
between E. I. Kaufmann and E. M. Rosenthal during the 
time covered by the complaint herein, that is between 1919 
and the filing of the complaint. (Discussed in this brief, 
pp. 17 and 25). 

( Finding 7 (127). 

E i I. Kaufmann did not conceal from E. M. Rosenthal or 
The Elm Corporation any fact concerning the creation of 
any of the corporations mentioned in the complaint or the 
distribution of stock therein. (Discussed herein, p. 46). 


Finding 8 (128). 

E. M. Rosenthal prior to turning over his stock in the 
wholesale company and the various retail corporations to 
The! Elm Corporation, and The Elm Corporation there¬ 
after, knew or by the exercise of reasonable diligence might 
have known how the stock in the various corporations was 
distributed. (Discussed herein p. 46. See also Court’s 
opimion quoted after Finding 11). 


Finding 9 (128). 

Each of the retail stores has been paying the wholesale 
company for goods bought from it the cost price to the 
wholesale company plus 10% of the wholesale price and 
a like percentage on goods bought from other sources (705, 
7871). Edmund I. Kaufmann has stated that he would re- 
sign as president of the wholesale company and would 
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advise the retail units they could buy their merchandise 
any where they wanted to (301, 302, 354, 355). Such action 
would greatly injure if not practically destroy the busi¬ 
ness of the wholesale company. As president of the whole¬ 
sale company and as a director of some of the retail stores 
he occupies a position of trust and should not attempt in 
any way to influence the action of the retail stores in this 
matter. (This finding is discussed herein at p. 51). 

This point is elaborated in the Court’s memorandum 
opinion (119). 


Finding 10 (128). 

Cecil D. Kaufmann has evinced a degree of hostility to¬ 
ward the Rosenthal family which warrants the issuance of 
an injunction against him so long as he remains a director 
of the E. M. Rosenthal Jewelry Company. (This finding 
is discussed herein at p. 53). 

The point is elaborated in the Court’s supplemental 
memorandum opinion (122). 


Finding 11 (128). 

E. M. Rosenthal and The Elm Corporation have been 
guilty of such laches as to bar them from the relief prayed 
in their complaint except as to the injunctive relief against 
E. I. Kaufmann and Cecil D. Kaufmann indicated in these 
findings and conclusions. (This finding is discussed herein 
at p. 45). 

In its memorandum opinion the Court said (118), 

(<* * # corporation was organized in 1935 

and all of Mr. Rosenthal’s holdings in the wholesale 
and the retail corporations were transferred to it. The 
stockholders were the children of Mr. Rosenthal, and 
Robert J. Newman, his son-in-law, was and is its 
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president. Mr. Newman was a young and active busi¬ 
ness man. Mr. E. M. Rosenthal acted as agent of the 
Elm Corporation. At Mr. Rosenthal’s request Mr. 
Goldnamer, in January, 1939, sent him detailed annual 
audit reports for all the Kay stores for the years 1936 
to 1938 inclusive. Neither Mr. Rosenthal nor Mr. New- 
iPan then made any objections to what had been done. 
Mr. Rosenthal was quite evasive in answers to ques¬ 
tions as to whether he had sent for the records or had 
fcver received them but the evidence shows quite clearly 
fhat he did. Those records show the capitalization of 
each company. He says he did not know how much 
stock he had in each company, but it seems incredible 
to me that a man of Mr. Rosenthal’s business ability 
and experience, who had requested such detailed state¬ 
ments of the affairs of each of the corporations was 
hot aware of at least the approximate amount of the 
holdings of the Elm Corporation in each. 

j “Mr. Newman must have become ayrare of the 
amount of stock his corporation held in the various 
corporations. There is no evidence that he was inac¬ 
tive. He had the stock certificates of each of these cor¬ 
porations. Those certificates showed the total capitali- 
I zation and the amount of stock in each which his cor- 
! porations held. In the summer of 1939 he was informed 
'by Mr. E. I. Kaufmann that the stock in new retail 
stores was to go to those who were active in the busi¬ 
ness. He did not reply that such a course had oper¬ 
ated or would operate to defraud the Elm Corporation, 
j He replied only that he thought Mr. Rosenthal’s 
• daughters should be considered. 

“In my opinion plaintiff has been guilty of such 
laches as to preclude its recovery now of the profits 
that have been made by the Kaufmanns or the stocks 
that plaintiff says should have been distributed to it— 
even if plaintiff was entitled to such distribution. The 
: defendants have gone ahead establishing new stores 
, and from the evidence in this case, it seems they would 
not have done so if they had thought they had to share 
the stock with the Rosenthals on the basis of the hold¬ 
ings in the wholesale business. It was the ability and 
energy of E. I. Kaufmann and Marcus Goldnamer, to- 
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gether with in later years C. D. Kaufmann, that built 
up and carried on the business of all these corporations. 
The Rosenthals have simply invested and shared 
profits. ’ ’ 


Judgment Below and Appeals. 

1 . 

The plaintiff Elm Corporation* sought a redistribution 
of stock purchased by the Kaufmanns in sixteen retail cor¬ 
porations organized from 1936 to 1941.** Elm also asked 
for a declaration that it had a right to subscribe to stock in 
future retail stores in proportion to its stock in the whole¬ 
sale company, after the issue of “incentive stock.” The 
G-oldnamers opposed any redistribution,*** but asked that 
a “controlling share” of the stock in future retail stores 
be issued to stockholders of the wholesale company in pro¬ 
portion to their holdings therein. 

The Court dismissed these contentions of Elm and the 
Goldnamers (130). 

From this part of the judgment the Elm Corporation, 
Edwin M. Rosenthal, and the Goldnamers have appealed 
(147, 149). Appellees are Edmund I. Kaufmann, Joel H. 

* The amended complaint stated that Rosenthal sought no relief and was re¬ 
tained as a party merely because of a pending counterclaim (56), which the 
Court did not find it necessary to grant (122). Counsel for Elm overlook 
this disavowal when they criticise the Court below for saying that “Rosenthal 
has no real interest in this litigation” (brief p. 43). Why he is a party to 
the present appeal is not apparent. 

** Three reorganizations were also attacked (53, 103). But during the trial 
Mr. Levin said “I assent to the position that the plaintiff is entitled to no 
relief by reason of these reorganizations. I claim no relief in these cases by 
reason of reorganization.” (670.) 

*** Mr. Goldnamer participated in the determination of who would be 
offered stock in the sixteen corporations involved in this suit (875). He 
collected the subscriptions and distributed the stock certificates (318, 319). 
He “was in favor thoroughly with the distribution” (639). In his answer 
he sought no affirmative relief and stated that he was “without knowledge 
of any definite agreement obligating the issuance of stock of corporations 
to be formed in accordance with the plan alleged [by Elm]” (90). His 
present position was first asserted at the pre-trial (104). 
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Kaufrfiann, Robert D. Kaufmann, Cecil D. Kaufmann, 
Isabel) Kaufmann, and Beniice Kaufmann, who were de- 
fendahts below (2), and in whose behalf this brief is filed. 

The E. M. Rosenthal Jewelry Company was also named 
as a defendant below, and is a nominal appellee (147). 

2 . 

Elm Corporation and the Goldnainers also asked that the 
Kaufmanns be enjoined from terminating the arrangement 
whereby the retail companies had been buying their goods 
from Jtlie wholesale company at a price of 10% above cost. 

Thj? Court enjoined E. I. Kaufmann from in any way 
influencing or attempting to influence the retail jewelry 
stores heretofore organized to discontinue this purchasing 
arrangement. A similar injunction was entered against 
Cecil D. Kaufmann during such period as he might be 
an officer or director of the wholesale company* (130). 

The defendants E. I. Kaufmann and Cecil D. Kaufmann 
have .appealed from this judgment insofar as it grants in¬ 
junctive relief against them (148). 

The Elm Corporation, Rosenthal, and the Goldnamers 
have also appealed because they contend that the judgment 
does not give sufficient injunctive relief (147, 149). 


STATEMENT OF POINTS ON APPEAL. 

Edhiund I. Kaufmann and Cecil D. Kaufmann appear 
herein as appellees** as well as appellants, and this brief is 
filed in both capacities. * 

As appellees they contend that the principal judgment 
below dismissing the claims of Elm, Rosenthal, and the 
Goldnamers was correct. 

* Cecil D. Kaufmann, son of Saul Kaufmann, was not one of the original 
stockholders of the wholesale company. His work was in the retail field. 
Shortly before the death of his father he had gone on the board of the whole¬ 
sale company, but he had never been an officer. See discussion herein at p. 41. 

** Tjhe other Kaufmann defendants are also appellees, and this brief is filed 
in their behalf as well. 
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As appellants they contend that the Court erred in issu¬ 
ing injunctions against Edmund I. Kaufmann and Cecil D. 
Kaufmann, and they urge that the Court’s findings did not 
warrant any injunction. 


SUMMARY OF ARGUMENT. 

This case is essentially one of fact, and we rely on the 
findings of fact, which “shall not be set aside unless clearly 
erroneous.” Rule 52, Rules of Civil Procedure. These 
findings are not erroneous, but are fully supported in each 
case by evidence, as we have indicated by reference to the 
record. 

E. I. Kaufmann had organized eight corporations which 
were operating retail stores before the organization of the 
E. M. Rosenthal Jewelry Company as a wholesale company 
in 1923. Thereafter some sixty more separate corporations 
were organized to operate other retail stores. The details 
of the original stock ownership of each are shown on Stipu¬ 
lated Exhibit 1 (891), from which it will be apparent that 
the five stockholders of the wholesale company have never 
subscribed to stock in the retail stores in proportion to their 
holdings in the wholesale company. 

E. I. Kaufmann never agreed to offer stock in the retail 
stores to anyone. At the trial counsel for Elm formally 
abandoned any claim based on express agreement, and 
stated that their claim was based entirely on stock owner¬ 
ship in the wholesale company. 

As an officer and director of the wholesale company E. I. 
Kaufmann was not precluded from continuing to organize 
retail jewelry corporations. Subscriptions to the stock in 
such retail jewelry corporations as he might form was not a 
“corporate opportunity” of the wholesale company, be- 



cause it was not essential to the success of the wholesale 
company that such stock be acquired, and because it was in 
fact ilegal for the wholesale company to purchase such 
stock in view of D. C. Code 1940, Sec. 29-216. The retail 
jewelry stores did not compete with the wholesale company, 
but on) the contrary their organization benefitted the whole¬ 
sale company by providing additional customers. Stock in 
the retail jewelry companies was fully paid for by E. I. 
Kaufmann and the other Kaufmann defendants with their 
own money, and there was never any illegal or improper 
use oi funds of the wholesale company in connection with 
the organization or operation of the retail companies. 

Furthermore the claims of Elm are barred by limitation 
and ljiches. 

We| contend therefore that the judgment below was cor¬ 
rect tjo the extent that it dismissed the claims of The Elm 
Corporation and the Goldnamers to stock in retail stores. 


We contend, however, that the entry of an injunction pro¬ 
hibiting E. I. Kaufmann and C. D. Kaufmann from influenc¬ 
ing the retail jewelry stores to discontinue the arrangement 
whereby they pay the wholesale company a fee of ten per 
cent on all purchases was not 'warranted by the facts as 
found by the Court, and was an improper interference with 


the discretion which E. I. Kaufmann and C. D. Kaufmann 
should exercise as directors of the retail stores, corpora¬ 
tions which were not parties to the suit. 

Wje contend that the injunction was particularly unjusti¬ 
fied in the case of C. D. Kaufmann, whose work has always 
beer) in the retail field. C. D. Kaufmann was not one of the 


organizers of the wholesale company, and was not a party 
to any agreement between the original stockholders of the 
wholesale company to make the ten per cent charge. He 


has never been an officer of the wholesale company, and only 


became a director in recent years to take the place of his 
father, a part of whose stock descended to him. 
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No contract precludes the stores from terminating this 
arrangement at any time, and their directors should not be 
enjoined from exercising their best judgment in the matter. 


ARGUMENT. 

I. 

THE CLAIMS OF THE ELM CORPORATION AND THE 
GOLDNAMERS WERE CORRECTLY DISMISSED. 

1. Distinction of Corporations—Retail and Wholesale 
Businesses—Stock Ownership Therein. 

The basic fact in this case is that there are sixty distinct 
corporations which operate retail stores, and that the E. M. 
Rosenthal Jewelry Company is another distinct corpora¬ 
tion. Each of these corporations has its own business and 
its own stockholders. 

Mr. Kaufman, Mr. Goldnamer, Mr. Rosenthal and their 
friends were associated in many activities, retail furniture 
stores (313, 331, 699, 695), retail jewelry stores, a whole¬ 
sale jewelry company, a paper company (696) an optical 
company (259-260), the Hollywood Hotel (696) and various 
ventures in real estate (696). All this might have been 
done by one great corporation. Or conceivably they might 
have entered into a partnership agreement to operate all 
these businesses.* But they did not do either of these things. 
Instead many separate corporations were organized to op¬ 
erate Mr. Rosenthal’s furniture stores, Mr. Kaufmann’s 
jewelry stores, the wholesale jewelry business, the optical 
business, the Hollywood Hotel, and the other operations in 
which these men were interested. This method of organi- 

* E. I. Kaufmann did not have a partnership agreement with Mr. Rosen¬ 
thal or with Mr. Goldnamer or with any one else (312, 696). The word 
“partner” was used by Mr. Goldnamer and Mr. Kaufmann as descriptive 
of any person who was a stockholder in any of the retail corporations or the 
wholesale company (308, 312, 733). 



zation permitted the participation of many other persons as 
stockholders in the various enterprises. 

This is not a case of “five men,” as bright be supposed from 
the arguments of opposing counsel.' It is a case involving 
hundreds of men (583, 704) who are stockholders of 
the corporations operating the retail stores, many of whom 
took an important part from the beginning (818, 832). And 
we ar<! certainly on firm ground if we start with the prop¬ 
osition that under corporation law a stockholder in The 
Kay jewelry Company of Boston as such would ordinarily 
have no rights in Kay Toledo or in the E. M. Rosenthal 
Jewelry Company, and that a stockholder in the E. M. Ros¬ 
enthal Jewelry Company as such would ordinarily have no 
rights in Kay Boston or in Kay Toledo. 

Let us first state the corporations involved: 

1916-1922: Eight corporations were organized to op¬ 
erate! retail stores in different cities. Stock was issued to 
various persons in varying proportions (Stip. Ex. 1, 895). 

1923: E. M. Rosenthal Jewelry Company was organized 
under the laws of the District of Columbia “to engage in 
the \wholesale jewelry business’.’ (905).* 

1923-1933: Thirty-three additional corporations were 
organized to operate retail jewelry stores. E. M. Rosen¬ 
thal Jewelry Company acquired stock in varying amounts 
in fourteen of these corporations, and the balance was is¬ 
sued to various persons in varying proportions (Stip. Ex. 
1, 896). 

i 

1933: It was discovered that a District of Columbia stat¬ 
ute jprohibited E. M. Rosenthal Jewelry Company from 
owning stock in other corporations (251). General Asso¬ 
ciates, Inc. was therefore organized as a Delaware corpora¬ 
tion, and the stock owned by E. M. Rosenthal Jewelry Com- 

* Statements in opposing briefs that thJe wholesale company sold only to 
Kay stores are incorrect. The wholesale company collected $217,489.13 from 
net'sales to others in 1944 (904), not “a fraction of one per cent” as Mr. 
Goldnamer testified (628). 
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pany in corporations operating retail stores was trans¬ 
ferred to General Associates in exchange for stock of that 
company, which was distributed to the stockholders of E. 
M. Rosenthal Jewelry Company (252). General Associates 
was correctly described by Mr. Goldnamer as “a pure and 
simple holding company” (324).* 

1936: Kay Associates, Inc., was organized to supervise 
and coordinate the operation of the retail stores (857-863). 
In attending to affairs common to the retail stores E. I. 
Kaufmann, since at least 1924 (737), had used letter paper 
headed Kay Jewelry Stores Co., although no corporation 
was ever organized under that name (738). Funds were 
contributed by the stores to use for an insurance fund and 
a revolving loan fund both of which were held by Mr. 
Goldnamer “as agent for the stores” (928-931). Among 
the New England stores a system of meetings for exchange 
of information had grown up (821, 833) and Cecil D. Kauf- 
mann, who was a large owmer in one of the retail stores, 
later organized a supervisory system for all the stores 
(853). For tax reasons (1057-1066) it was decided in 
1936 to have this done by a corporation, and Kay Asso¬ 
ciates, Inc., was organized, with nominal capital stock 
taken by E. I. Kaufmann, Joel S. Kaufmann and M. S. 
Goldnamer, 'which stock was put in trust for the benefit of 
“the various Kay Jewelry Companies and affiliated jew¬ 
elry stores located throughout the United States,” the trust 
declaration providing that the holders thereof agreed “to 
vote the same for their benefit and account” and “to re¬ 
deliver said stock to the Kay Jewelry Companies or affili¬ 
ated jewelry stores, or their nominess, upon written notice 
by a majority of said stores” (81, 271).** 

* Except in 1938, when for tax purposes Kay Associates, Inc., later described 
herein, operated as a branch of General Associates, Inc. (843.) 

** Our opponents contend that the supervision done by Kay Associates, Inc., 
had formerly been done by the wholesale company. The issue is perhaps 
unimportant, but the overwhelming weight of the evidence is that there had 
been no such supervision until Cecil D. Kaufmann brought it about (821, 
822, 829, 831, 833, 850). Annual amounts paid by the wholesale company to 
Kay Associates, Inc., were not for such supervision as stated in the Gold¬ 
namer brief (p. 11) but were for merchandising services rendered the whole¬ 
sale company (865, 771, 1073). 
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1933-1938: Eleven additional corporations were organ¬ 
ized to operate retail jewelry stores, with stock issued to 
various persons in varying proportions (Stip. Ex. 1, 897). 

1938:» General Associates, Inc., was dissolved, and the 
stock hfld by it in corporations operating retail stores was 
distributed to its stockholders (PI. Ex. 43). 

1938-J1943: Eight additional corporations were organized 
to operate retail jewelry stores with stock issued to various 
persons in varying proportions (Stip. Ex. 1, 898). 

Stock ownership in the retail stores by the E. M. Rosen¬ 
thal Jewelry Company and its five original stockholders, 
or even by E. I. Kaufmann, has never been as extensive as 
the arguments of our opponents may suggest. Let us ex¬ 
amine the facts briefly as shown by Stipulated Exhibit 1: 

Stofk Ownership by the E. M. Rosenthal Jewelry Com¬ 
pany lin corporations organized to operate retail stores: 
The fe. M. Rosenthal Jewelry Company never acquired 
any siock in any of the eight stores organized prior to its 
incorporation in 1923. Of the thirty-three retail corpora¬ 
tions! organized from 1923 to 1933, during the period when 
it w^s believed the E. M. Rosenthal Jewelry Company 
could acquire such stock, the E. M. Rosenthal Je-welry Com¬ 
pany did take stock in only fourteen. It took no stock in 
nineteen. It took a majority of the common stock, however, 
in qnly eight of these companies, Baltimore, Hartford, 
Worcester, Boston, Buffalo, Waterbury, Waltham and 
Pawtucket, to which should fairly be added Oakland and 
Long Beach in which the preferred stock carried voting 
pow.er. The E. M. Rosenthal Jewelry Company therefore 
held a majority of the voting stock in ten corporations out 
of forty-one, in existence in 1933 when it was discovered 
that such stock ownership was illegal.* 

* Compare this with the present Goldnamer request that stockholders of 
the wholesale company be given control of every new corporation organized 
to operate a retail store. 
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Stock Ownership by the E. M. Rosenthal Jewelry Com¬ 
pany plus the five: “Control” by the E. M. Rosenthal 
Jewelry Company, plus the five individuals who owned its 
stock, would be something quite different from “control” 
by the E. M. Rosenthal Jewelry Company alone, but when 
we add all their holdings we still find that a majority of 
the stock was held in only a little more than half of the 
stores. The stockholdings of the E. M. Rosenthal Jewelry 
Company, plus the stockholdings of the five individuals, 
constituted a majority of the common stock (in California 
a majority of the voting stock) in four of the eight corpo¬ 
rations organized prior to 1923, and in eighteen of the 
thirty-three corporations organized from 1923 to 1933. In 
the following nineteen stores a majority of such stock was 
held by other persons: Detroit (Ray), Columbus, Indian¬ 
apolis, Springfield, Toledo, Charleston, Providence, Hart¬ 
ford (Whalen), Columbus (Lowe’s), Nashville, Hunting- 
ton, Brockton, Fort Wayne, Hagerstown, Peoria, Louisville, 
Quincy, Salem, Springfield (Whalen). 

Stock Ownership by the E. I. Kaufmann and Saul Kauf- 
mann family groups:* E. I. Kaufmann created these busi¬ 
nesses and has been the dominant figure therein from the 
beginning. His control, however, has never rested upon 
ownership of a majority of stock, but has been maintained 
because the stockholders have had confidence in him during 
all these years. E. I. Kaufmann and the members of his 
immediate family own a majority of the stock in no corpo¬ 
ration. The E. I. Kaufmann family, plus the Saul Kauf¬ 
mann family own only forty per cent of the stock of the 
E. M. Rosenthal Jewelry Company. Of the sixty corpo¬ 
rations now existing and operating retail stores, E. I. Kauf¬ 
mann and his family, together with Saul Kaufmann and his 
family, took a majority interest in only six: Kay in Read- 

* For convenience we speak of * ‘ family groups, ” as in Stipulated Exhibit 
1, which includes Cecil D. Kaufmann in the Saul Kaufmann family group. 
Cecil D. Kaufmann should, however, be considered not so much as the son of 
Saul Kaufmann but rather as an individual who has devoted his life to the 
retail stores and who would naturally have been given an opportunity to pur¬ 
chase stock in new retail stores. See page 41 of this brief. 
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mg, Lancaster and York; Franc in Washington and Arling¬ 
ton, and Swope in Washington (Stip. Ex. 1, 891). 


2. No Contract Precludes E. I. Kaufmann from Organizing 
Corporations to Engage in the Retail Jewelry Business 
and from Selecting the Persons to Whom He will Offer 
Stick in Such Enterprises. 

The Iplaintiffs originally brought suit upon an alleged 
agreement between E. M. Rosenthal and E. I. Kaufmann 
(2), and when the deposition of Mr. Rosenthal was taken 
Mr. Levin, who was then counsel for the plaintiffs, stated 
that he relied on an agreement or contract between Mr. 
Rosenthal and Mr. Kaufmann (453, 471, 472). 

That theory, however, evaporated with the deposition of 
Mr. Rosenthal, from which it appeared that there was no 
agreement of sufficient definiteness to constitute a contract, 
that there was no promise whatever on the part of Mr. 
Rosenjthal and thus no consideration for any alleged prom¬ 
ise by^ Mr. Kaufmann, that any alleged promise by Mr. 
Kaufmann was of such a personal nature that alleged rights 
thereunder could not have been assigned by Mr. Rosenthal, 
and that Mr. Rosenthal in fact had made no attempt to 
assign any such “agreement” to The Elm Corporation. 

Thus the cross-examination of Mr. Rosenthal contains 
the following: 

' Q. Now would you mind stating again to us, with as 
njuch definiteness as you care to—as you can, just what 
the terms of that contract were? 

A. The terms of that contract were that I -was to 
have two-thirds as much stock in any company that 
was organized, as he took for himself; and I presume 
that included his children, who were then minors, and 
my children who were minors, because they couldn’t 
\tery well speak for themselves. (448) 


1 
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Q. Nothing was said about the children at that time 
by either of you? 

A. That’s right.* (449) 

Mr. Rosenthal said that there was no agreement as to the 
number of stores (464), the locations (464), what the capi¬ 
talization of each store was to be (465), whether there was 
to be preferred stock or common stock (465), or whether 
or not Mr. Rosenthal was obligated to take two shares for 
every three that Mr. Kaufmann took (465). 

Q. In the contract that you say that you had, sup¬ 
pose he opened a store and offered you stock in it at 
the rate of two to three, you say, and you didn’t want 
to take it; what did the contract provide in that situa¬ 
tion? 

A. There was no provision made in that situation. 
(466) 

As to there having been no assignment, Mr. Rosenthal 
said: 

Q. Well, now, I still don’t have it straight. You say 
you haven’t transferred to The Elm Corporation your 
rights under this alleged contract with Kaufmann? 

A. You keep saying, alleged: all right. 

Q. But you haven’t transferred it to The Elm Cor¬ 
poration, have you? 

A. I have not; no, sir. 

Q. In your testimony this morning you said you 
never told Mr. Newman what the ratio was. 

A. That’s right. (470) 

Mr. Rosenthal testified that he and Mr. Kaufmann were 
the only persons present when the alleged “agreement” 
was made (468). Mr. Kaufmann has denied categorically 
that any agreement was ever entered into with Mr. Rosen¬ 
thal, or with anyone else (696, 777). The many letters 
which have passed between Mr. Rosenthal and Mr. Kauf¬ 
mann contain no statements tending to show that an agree- 

* Counsel for Elm cite this testimony for the proposition that * 1 The mutual 
agreement covered the children’’ (brief, p. 42) t 
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ment existed whereby Mr. Kaufmann was obliged to offer 
stock toj Mr. Rosenthal, and Mr. Levin expressly stated on 
the record that he knew of no letter which contained any 
reference to such an agreement (453). 

After this testimony the plaintiffs changed their theory, 
and in Ijheir amended complaint (19) and at the trial (178) 
relied an stock ownership in the E. M. Rosenthal Jewelry 
Company, rather than upon an agreement between Mr. Ros¬ 
enthal And Mr. Kaufmann. 

In the course of the trial Mr. Levin stated that he did 
not base his claim on any agreement (178), and at the open¬ 
ing of his final argument Mr. Levin said: 

j‘May it please Your Honor, let me say at the outset 
that those whom I shall refer to as the Rosenthal in¬ 
terests in this argument do not rely upon cuny agree¬ 
ment with the defendants, or with the defendant com¬ 
pany for participation in the proceeds of the activities 
ofj the defendant company whatever they may be.” 
(883, italics ours.) 

i 

Mr. Levin stated his contention as follows: 

“(The Court. The only basis of your claim is as a stock- 
hblder of the E. M. Rosenthal Jewelry Company. 

Mr. Bayer Levin. Precisely.” (448)* 


3. The Kaufmann Defendants Have Violated No Fiduciary 
i Duty to the Plaintiffs. 

Holding that officers and directors of a corporation may 
purchase stock therein during a period of reorganization 
without violating any fiduciary duty to the corporation or 

* The Elm theory has again been changed. Present counsel say that ‘‘The 
technicalities of corporation law are out of place in a situation such as this 
. . (brief p. 31). They speak of joint-adventurers (brief p. 31), a con¬ 
ception which we believe will be found nowhere in the amended complaint, 
and rely on an “agreement” between Rosenthal and Kaufmann (brief p. 42). 
The Goldnamers rely on “an agreement in fact between the founder part¬ 
ners” (brief, p. 50). 


f 
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to its other stockholders, the United States Supreme Court 
has recently said: 

“We completely agree . . . that officers and directors 
... occupy positions of trust.. . But to say that a man 
is a fiduciary only begins analysis; it gives direction to 
further inquiry. To whom is he a fiduciary? What 
obligations does he owe as a fiduciary? In what re¬ 
spect has he failed to discharge these obligations? And 
what are the consequences of his deviation from duty?” 
Securities and Exchange Commission v. Chenery Cor¬ 
poration ,, 318 U. S. 80, 85-86, 87 L. Ed. 626 (1943). 

Merely to call Mr. Kaufmann “a fiduciary” serves little 
purpose. The problem is to determine (1) what obliga¬ 
tions, if any, he owes to the plaintiffs, (2) in what respect, 
if any, he has failed to discharge such obligations, and (3) 
what are the consequences of any such deviation from duty. 

The Elm Corporation and Mr. Goldnamer are stockhold¬ 
ers of the E. M. Rosenthal Jewelry Company.* In order 
to recover in that capacity they must establish some breach 
of duty on the part of the Kaufmann defendants towards 
that company. Let us therefore note as to each of the par¬ 
ties to this suit his or her relationship to the E. M. Rosen¬ 
thal Jewelry Company. 

•The five stockholders of the wholesale company were not “joint adven- 
turers ’ ’, as contended in the present Elm brief. They were investors in cor¬ 
porate stock. They are stockholders, and have the rights of stockholders. 

Present counsel say (brief p. 29): 

“The undisputed evidence is that in 1919 Kaufmann, Rosenthal, Gold¬ 
namer and two others (the five founders) jointly ventured into the jewelry 
business; that in 1923 the five founders adopted a plan to expand ...” 

Let us see what the evidence really is: (1) The five were not the “founders.” 
E. I. Kaufmann and Saul Kaufmann were the sole stockholders of the Kay 
Jewelry Company of Reading, the original retail store organized by E. I. 
Kaufmann in 1916. E. I. Kaufmann was the only “founder” (689, Stip. 
Ex. 1, 895). (2) The five did not “jointly venture” into the jewelry busi¬ 

ness in 1919. What happened then was that E. I. Kaufmann organized an¬ 
other corporation to operate a store at Allentown and sold stock therein to 
various stockholders. 55 shares out of 250 were sold to persons other than 
the five in question (692, Stip. Ex. 1, 895). (3) The five did not “adopt a 

plan to expand” in 1923. The Court below, which heard the testimony for 
three weeks and had ample opportunity to determine the credibility of the 
witnesses, declined so to find (147) although requested by Elm (132). What 
the Court did find was that E. I. Kaufmann organized a wholesale company 
and offered stock therein to the others (125). This finding was'amplv sup¬ 
ported by the evidence (194, 197, 641, 762, 777, 778). 
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Robert J. Newman, president of the plaintiff The Elm 
Corporation, has been a director of the E. M. Rosenthal 
Jewelry Company since June 1, 1939 (733), and his co¬ 
plaintiff Edwin M. Rosenthal was vice president and a di¬ 
rector of the E. M. Rosenthal Jewelry Company from its 
organisation to May 7, 1940 (732). Marcus S. Goldnamer 
has been a director of the E. M. Rosenthal Jewelry Com¬ 
pany from its organization to the present time, and was its 
secretary and treasurer from its organization until June 
12, 1944* (732). 

The: defendant E. I. Kaufmann has been the president 
and a 1 director of the E. M. Rosenthal Jewelry Company 
from its organization to this time (732). 

The' defendant Cecil D. Kaufmann on the other hand 
has never been an officer or employe of the E. M. Rosenthal 
Jewelry Company (968). He was not even a director of 
that company until June 4, 1938 (733), after the organiza¬ 
tion of seven of the sixteen retail jewelry companies the 
stock of which Elm asks to have redistributed.* 

The defendants Joel S. Kaufmann and Robert D. Kauf¬ 
mann have been employes of the E. M. Rosenthal Jewelry 
Company, but they have never been officers or directors of 
that company (^792,974). 

The defendants Isabel Kaufmann and Bernice Kaufmann 
havemever been officers, directors or employes of the E. M. 
Rosenthal Jewelry Company. 

Although there have been innumerable decisions dealing 
with the duties of corporate officers and directors, and al¬ 
though the facts in such cases vary widely, it may safely 
be said that the circumstances under which officers and di¬ 
rectors may be held liable to their corporations for acquir¬ 
ing property for themselves fall under one of the following 
three classifications: 


_L 

* Ljav 


A. Personal exploitation of a corporate opportunity. 
,B. Engaging in a competing business. 


* Lawrence, Malden, New Bedford, New Britain, Atlanta, York, and Woon¬ 
socket were organized before June 4, 1938. Greensboro, Nash Long Beach, 
Swope Washington, Whalen Evansville. San Diego, Chattanooga, Sacramento, 
Knoxjville, and Franc Arlington after that date (Stip. Ex. 1, 891.) 
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C. Acquiring property by the illegal use of corporate 
assets. 

• 

Fuller, Restrictions Imposed by the Directorship Status on 
the Personal Business Activities of Directors (1941), 26 
Wash. U. L. Q. 189; Note, Liability of Directors for Taking 
Corporate Opportunities, Using Corporate Facilities or En¬ 
gaging in a Competing Business (1939), 39 Col. L. Rev. 219; 
Note, Fiduciary Duty of Officers and Directors Not to Com¬ 
pete With the Corporation (1941), 54 Harv. L. Rev. 1191. 

We shall examine these theories of liability in the light 
of the facts in this case. 


A. There has been no exploitation of a corporate 

opportunity. 

(1) Theory of “Corporate Opportunity.” 

While a layman might consider a “corporate oppor¬ 
tunity” to be anything the corporation might be interested 
in doing and could do, the courts use this term to mean 
opportunities as to which the corporation has a better 
standing than the director, such as where the corporation 
has a pre-existing right to the opportunity, or where the 
acceptance of the opportunity is necessary for the develop¬ 
ment of the corporation, or where the corporation has in¬ 
structed the director to acquire the specific property for 
the corporation. The situation cannot possibly present a 
corporate opportunity if the corporation cannot lawfully 
acquire the property in question. 

The doctrine of corporate opportunity has thus been de¬ 
fined as follows: 

“. . . the legal restrictions that rest upon officers in 
their acquisitions are generally limited to property in 
which the corporation has an interest already existing, 
or in which it has an expectancy growing out of an ex¬ 
isting right, or to cases where the officers’ interference 
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will, in some degree, prevent or hinder the corporation 
in effecting the purposes of its creation.” Lincoln 
Stores, Inc. v. Grant, 309 Mass. '417, 34 N. E. (2d) 704, 
707 (1941). 


Within the doctrine of corporate opportunity because the 
corporation “has an interest already existing” are cases in 
which fhe directors have taken over the corporation’s con¬ 
tract rights in property, and within the doctrine because 
the corporation has “an expectancy growing out of an ex¬ 
isting right ’ ’ are such cases as those involving the renewal 
of a lease which the corporation has on premises it occu¬ 
pies,* the acquisition of patent rights under which the cor¬ 
poration is licensed to operate, the acquisition of property 
on which the corporation has an option or for which it is 
negotiating, or the purchase below par of obligations owing 
by the 1 corporation to third persons. The remaining cases 
falling within the doctrine of corporate opportunity are 
those in which a director acquires property which is neces¬ 
sary to the continued existence or welfare of the corpora¬ 
tion, such as a business site which has been selected, land 
which!must be secured by a railroad for a right of way 
already decided upon, or patent rights, water rights or other 
property essential to corporate growth and continued exis¬ 
tence. See law review articles previously cited in this brief. 
The case at bar does not present such a “corporate oppor¬ 
tunity” for two reasons, either of which alone would be 


sufficient: 

Acquisition of stock in corporations organized to oper¬ 
ate retail stores was not necessary to the continued ex- 
iptence or welfare of the E. M. Rosenthal Jewelry Cor¬ 
poration. 

Acquisition of stock in any corporation by the E. M. 
Rosenthal Jewelry Company was expressly prohibited 
bv statute, and was against public policy, and was ille¬ 
gal. 


* Mqinhard v. Salmon, 249 N. Y. 458, quoted at length in the Elm brief 
(pp. 31-35) applies this principle to joint adventurers. 
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(2) Acquisition of Stock in the Corporations Organized 
to Operate Retail Jewelry Stores was not a “ Cor¬ 
porate Opportunity” of the E. M. Rosenthal 
Jewelry Company, Because Such Acquisition was not 
Necessary to the Continued Existence or Welfare of 
That Corporation. 

This limitation on the scope of the doctrine of corporate 
opportunity has been consistently recognized by the courts. 

“In this type of case, the corporation must make out 
an interest more pressing than a mere desire to pro¬ 
cure the property. It must be found that denying it 
the right might ‘hinder or defeat the plans and pur¬ 
poses of the corporation in the carrying on or develop¬ 
ment of the legitimate business for which it was cre¬ 
ated.’ Carper v. Frost Oil Co., 72 Colo. 345, 211 Pac. 
370, 371 (1922).” Note, 39 Col. L. Rev. 219, 223. 

An examination of the factual situations in cases in which 
this principle has been involved is enlightening as to its 
practical application: 

In Diedrich v. Helm, 217 Minn. 483, 14 N. W. (2d) 913 
(1944), the directors of a building and loan association had 
organized for their own benefit an insurance agency which 
obtained most of its business from the association’s bor¬ 
rowers. It was held that this had not been a corporate 
opportunity of the association. The court said: 

“A corporation can have no interest or expectancy 
in transactions extraneous to the corporation’s busi¬ 
ness.” (p. 920) 

and that a director 

“is not bound to act in noncorporate matters for the 
benefit of the corporation and its stockholders to the 
exclusion of self-interest, and he may avail himself of 
all opportunities lying outside the field of his duties as 
a director.” (p. 919) 

The mutual benefits which the insurance agency and the 
building and loan association derived from each other bear 
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a similarity to the mutual advantages in the relationship 
between the E. M. Rosenthal Jewelry Company and the re¬ 
tail stores. The court described the situation as follows: 

“The agency is able to obtain a large amount of in¬ 
surance business from the association’s borrowers be¬ 
cause of the association’s requirement that the borrow¬ 
ers (tarry fire and tornado insurance ... ; in fact, 75 
per (cent of the agency’s business is derived through 
its contacts with the association. It goes without say¬ 
ing that these contacts afford the agency an oppor¬ 
tunity to obtain business that is not open to others.... 
While the business arrangement between the associa¬ 
tion; and the agency is of great advantage to the latter 
in affording it opportunities to obtain insurance busi¬ 
ness, the arrangement is of great advantage also to the 
association, in that the agency maintains a careful 
che<?k on all policies to see that they afford the associa¬ 
tion the coverage which it desires in connection with its 
business, and also in adjusting losses, of which there 
are several hundred each year. (pp. 917-918) 

• * # 

“... So far from suffering, the association’s savings 
and loan business grew and prospered under the cir¬ 
cumstances disclosed.” (p. 920) 

In Hopper v. Western Tablet & Stationery Corp., 66 F. 
(2d) 112 (C. C. A. 6th, 1933), it was held that an officer in 
a corporation which manufactured raw paper might law¬ 
fully embark in the business of converting raw paper into 
tablets usable in the retail trade. 

It was held in Lancaster Loose Leaf Tobacco Co. v. Rob¬ 
inson, 199 Ky. 313, 250 S. W. 997 (1923), that the president 
of a tobacco warehouse corporation which was not regularly 
engaged in the purchase of tobacco, could purchase and 
sell tobacco on his own account without liability to account 
to the corporation, although the corporation on a few oc- 
casionfc had bought tobacco, and although such purchases 
were not ultra vires, and the corporation had ample funds 
to make the purchases. 
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In Latta v. KUbourn, 150 U. S. 524, 37 L. Ed. 1169 (1893), 
the Supreme Court held that a member of a co-partner¬ 
ship engaged in the real estate brokerage business might 
take for himself opportunities to buy and sell real estate 
for profit, although the partners had occasionally acted to¬ 
gether in such transactions and had an oral agreement, to 
reveal any real estate “bargain” of which one learned to 
the other partners and to offer to let them share in its 
purchase. This decision was recently followed in Holmes 
v. Keets, 80 U. S. App. D. C. 327,153 F. 2d 132 (1946). The 
arguments made in both cases were very similar to those 
advanced in the case at bar. 

A recent case on this subject is Solamine v. Hollander , 
128 N. J. Eq. 228, 16 A. (2d) 203 (1940). The defendants 
were three brothers who were directors and owners of 35 
per cent of the stock of A. Hollander & Son, Inc., which 
had been organized by them to take over the business of a 
family partnership which dressed and dyed fur pelts for 
customers. The corporation owned a controlling interest 
in a French company, A. Hollander & Son, Societe An- 
onyme, which was engaged in the same business, and owned 
the assets of a New York corporation which had done a 
small amount of business in England. The suit arose by 
reason of the fact that the defendants purchased for their 
own benefit the stock of A. Hollander & Son, Ltd., a Cana¬ 
dian corporation which was engaged in the same kind of 
business. The Chancellor held that the purchase of the 
stock of the Canadian company was not a corporate op¬ 
portunity of the American company saying: 

“Nor was the opportunity one essential to the Amer¬ 
ican company . . . Extension of its business into for¬ 
eign territory may have been desirable but certainly 
was not essential to its business or continued prosper¬ 
ity. It may well be that the establishment of branches 
in South America, Europe, Australia, New Zealand 
and other parts of the world would have been desirable 
as measures of expansion, but it surely cannot be 
claimed that that was so essential to the company’s bus- 
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iness that those other fields were forbidden to the indi¬ 
vidual enterprise of the company’s directors.” (p. 218) 

i 

Similarly, a constructive trust was denied on two tracts 
of coal land acquired by one who was president and a di¬ 
rector of a coal mining corporation. Colorado & Utah Coal 
' Co. v. Harris, 97 Colo. 309, 49 P. (2d) 429 (1935). The cor¬ 
poration had at one time considered and investigated the 
■ very property, but the evidence showed that it had also 
conducted very extensive investigations as to numerous 
other coal properties: 

“These parties are operating in a territory contain¬ 
ing coal deposits of vast, we might almost say of un¬ 
limited, extent. Such is the condition of this record 
asi to force the conclusion that, if plaintiff had an in¬ 
terest in expectancy in the property in question, it had 
a virtual monopoly of extensive fields into which its 
officers and directors were forever precluded from en¬ 
tering. We find in the authorities, and in reason, no 
support for such an extension of the doctrine of ex¬ 
pectancy.” (p. 431) 

Viewed in the light of these decisions, and according to 
any logical principle, it cannot reasonably be contended that 
the E ‘ M. Rosenthal Jewelry Company had any such need 
to acquire stock in corporations organized to operate retail 
stores that the possible acquisition of such stock presented 
a “corporate opportunity.” Any such contention must 
ignore the facts of this case: 

The.E. M. Rosenthal Jewelry Company has never owned 
stock in any of the eight corporations organized prior to 
1923. Of the thirty-three corporations organized from 1923 
to 1933 the E. M. Rosenthal Jewelry Company took stock 
in only fourteen. It took no stock in the other nineteen. 
It disposed of all of its stock in 1934, and has never held 
any st;ock since that time. Yet it has been enormously suc¬ 
cessful. (Stip. Ex. 1, 891, Stip. Ex. 2, 904) 

During the period from 1936 to 1941, when the sixteen 
corporations involved in this case were organized, it cer- 

i 
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tainly was not essential to the successful operation of the 
E. M. Rosenthal Jewelry Company as a wholesale company 
that it acquire stock in those particular retail stores. If 
E. I. Kaufmann had offered such investments to the E. M. 
Rosenthal Jewelry Company and if money had been lost 
thereby we can readily imagine the claims of mismanage¬ 
ment that would have been raised by the Rosenthal inter¬ 
ests, particularly in view of a letter written to Mr. Kauf¬ 
mann by Mr. Rosenthal on May 19,1934, in which he stated 
that he did not want. General Associates, Inc., to use its in¬ 
come to buy stock in any new jewelry stores (708, 709). Cer¬ 
tainly the purchase of stock in new stores, which might 
or might not be successful, was an investment or specula¬ 
tion which E. I. Kaufmann might in good faith make at 
any time for himself rather than offer it to the E. M. Rosen¬ 
thal Jewelry Company. 

This case is unlike that of Guth v. Loft, Inc., 23 Del. Ch. 
255, 5 A (2d) 503 (1939), the decision on which our oppon¬ 
ents principally rely. There the organization of the Pepsi¬ 
Cola enterprise was a ‘‘corporate opportunity”* of Loft, 
Inc., because the wholesale manufacture of beverage syrup 
was a line of business in which Loft was already engaged 
and its officers had been investigating the possibility of sub¬ 
stituting Pepsi-Cola for the higher priced Coca Cola which 
they had been using. In its memorandum opinion the court 
below said, 

“Plaintiff relies heavily on the comparatively recent 
case of Guth v. Loft, Del., 5 Atl. (2d) 503, but the facts 
in that case were so very different from the case at bar, 
that I think the Guth case is not at all applicable to the 
situation we have here.” (118). 

* The Guth case contains the elements of liability both for usurpation of a 
corporate opportunity and for acquisition of property by the illegal use of 
corporate assets. The case in its predominant aspects involves the latter 
theory of liability, which is discussed later in this brief. 
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(3) T^e Acquisition of Stock in Retail Jewelry Corpora¬ 
tions by the E. M. Rosenthal Jewelry Company 
was Illegal under the Statutes of the District of 
Columbia. Such Purchases would have been against 
Public Policy and Void, and Therefore Could not 
Possibly Have Been a “Corporate Opportunity’’ of 
that Company. 


It would have been illegal for the E. M. Rosenthal Jew¬ 
elry Cbmpany as a District of Columbia corporation to 
purchase stock in any other corporation. The District of 
Columbia statute expressly provides: 

‘It shall not be lawful for any company to use any 
of their funds for the purchase of stock in any other 
co-poration.” D. C. Code, 1940 Ed., sec. 29-216; 
31 Stat. 1286. 


This statute has been strictly construed, Ambler v. Archer 
1 App. D. C. 94 (1893). As recently as 1937 in the case 
of Dunn v. O’Connor, 67 App. D.'C. 76, 89 F. (2d) 820, 
it was held that a District of Columbia bank which had 
bought stock in another bank in contravention of this stat¬ 
ute could not be assessed as a shareholder of the second 
bank. I 

i 

Thujs when Mr. Kaufmann organized the retail jewelry 
corporations involved in these proceedings he could not 
lawfully offer stock therein to the E. M. Rosenthal Jewelry 
Company, because the E. M. Rosenthal Jewelry Company 
could hot purchase stock in such companies without violat¬ 
ing the express provisions of the District of Columbia 
statute. 

There is, of course, ample authority for the proposition 
that an opportunity which is illegal for the corporation to 
take is not a “corporate opportunity”, Diedrick v. Helm, 
217 Minn. 483, 14 N. W. (2d) 913 (1944); Thilco Timber 
Co. v. Sawyer, 236 Mich. 401, 210 N. W. 204 (1926); Buckler 
v. Black, 213 Fed. 880 (W. D. Wash., 1914); Case v. Kelly, 
133 U. S. 21 (1890). A mere honest belief by defendant 
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directors that the state anti-trust laws made it unsafe, from 
a legal standpoint, to embark their oil refining corporation 
in the business of producing crude oil, insulated such de¬ 
fendants from liability in Blaustevn v. Pan American Pe¬ 
troleum & Transport Co., 293 N. Y. 281, 56 N. E. (2d) 705 
(1944). 

From the foregoing, it is clear that a possibility of ac¬ 
quisition which is illegal does not present a “corporate op¬ 
portunity/ 9 and that the possibility of purchasing stock in 
corporations organized to operate retail stores was not a 
“corporate opportunity” of the E. M. Rosenthal Jewelry 
Company because the statutes of the District of Columbia 
expressly prohibited it from purchasing such stock and 
because the highest court of the District of Columbia has 
declared such purchases to be against public policy and 
illegal.* 

The plaintiffs prosecute this suit in their capacity as 
stockholders of the E. M. Rosenthal Jewelry Company, and 
any rights that they have as such stockholders can only be 
derived through that corporation. Thus the fact that it 
was illegal for the E. M. Rosenthal Jewelry Company to 
purchase the stock in the corporations in question presents 
a bar to any claim of such a right derived through owner¬ 
ship of stock in the E. M. Rosenthal Jewelry Company. 


B. This is not a case of engaging in a competing business. 

Corporate officers and directors are not even precluded 
from engaging in a business similar to that of the corpo¬ 
ration, provided that they do nothing that will injure the 

* Of course, illegality is not a defense if directors acquire property through 
the wrongful use of corporate funds. We are only arguing here that an ac¬ 
quisition can never be considered a “corporate opportunity”, if it is one 
which the corporation cannot lawfully make. On the other hand, the mere 
fact that it might have been illegal or ultra vires for the corporation itself 
to acquire the property in question will not prevent the imposition of a con¬ 
structive trust if assets of a corporation have been wrongfully used in its 
acquisition. As we shall show later in this brief, there was no wrongful use 
of corporate funds in this case, so that situation does not exist. Our opponents 
have not always kept this distinction in mind. 
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corporation. 3 Fletcher, Cyc. Corporations (Perm. Ed.), 
section 856; Annotation, 64 A.L.R. 782; Note, 54 Harv. L. 
Rev. 1191, at 1197 (1941); Note, 39 Col. L. Rev. 219, at 224 
(1939). 

We do not have to go into the refinements of the law on 
this point, however, because it is clear that here there is 
no que stion of engaging in a competing business. No re¬ 
tail jewelry corporation organized by Mr. Kaufmann has 
ever competed with the E. M. Rosenthal Jewelry Company. 
On the contrary the establishment of such retail jewelry 
corporations tended to increase the business of the E. M. 
Rosenthal Jewelry Company by furnishing it with new 
customers, and without any substantial risk to that com¬ 
pany. | The E. M. Rosenthal Jewelry Company has already 
made '$490,927.35 gross profit on the sales to the jewelry 
corporations the organization of which is questioned in this 
case (1048). 


C.i There has been no illegal use of corporate funds. 

Th^ cases in which a constructive trust was imposed 
for tne benefit of a corporation on the ground that the prop¬ 
erty Was acquired by a director by the use of corporate 
funds have these characteristics in common: 

1. The wrongdoing director invested none, or only a neg¬ 
ligible amount, of his own funds or property in the 
enterprise. 

2. 'i’he risk of loss, had the venture failed, was on the cor¬ 
poration. 

« • 

3. The use of corporate assets was wrongful, i. e., the cor¬ 
poration did not consent to such use of its property. 

Such characteristics are found in Goodhue Farmers Ware¬ 
house Co. v. Davis , 81 Minn. 210, 83 N. W. 531 (1900); 
Bailey v. Jacobs, 189 Atl. 320 (Pa. 1937); Memphis & Ar¬ 
kansas River Packet Co. v. Agnew, 132 Tenn. 265,177 S. W. 
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949 (1915); and Guth v. Loft, 23 Del. Ch. 255, 5 A. (2d) 
503 (1939), which have been cited by our opponents. 

On the other hand it is well established that mere informal 
but not wrongful lending of money back and forth and use 
of corporate facilities to some extent does not constitute 
the illegal use of corporate funds. . ! 

For example, in Lancaster Loose Leaf Tobacco Co. v. 
Robinson, 199 Ky. 313, 250 S. W. 997 (1923), where it was 
held that the president and one of the four stockholders of 
a tobacco warehouse corporation could purchase and sell 
tobacco for himself, the court said: 

“Of course, it appears the initial payments for the 
crops of tobacco as bought by Robinson were made by 
the warehouse company when they were delivered, but 
it appears they were each sold thereafter in a day or 
two at a profit, and the money paid by the purchaser to 
the company. It likewise appears that the company 
desired to and did retain and use in its business the 
profits thus realized on this burley tobacco, and for its 
own convenience had no settlement with Robinson for 
the profits coming to him until a large part of the to¬ 
bacco was sold, when Robinson accounted for all the 
money paid out by the company for his tobacco. They 
were closely connected in business, and doubtless this 
plan was followed as a matter of convenience for them 
all.” (p. 999) 

And in Columbus Outdoor Advertising Co. v. Harris , 127 
F. (2d) 38 (C.C.A. 6th, 1942), it was held that the majority 
stockholder, president and general manager of a corpora- j 
tion was not liable to the corporation for purchasing for 
himself a similar business. The corporation had advanced 
$2,500 of the $37,5QP purchase price to the officer, which he 
afterward repaid, and the corporation in order for the offi¬ 
cer to conclude the purchase agreed to take a five-year lease 
at $150 monthly rental on the property acquired by its offi¬ 
cer. The evidence showed that the other directors and 
stockholders knew of and consented to such transactions. !' 

In Solamine v. Hollander, 128 N. J. Eq. 228, 16 A. (2d) j * 
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203 (1^40), which we have cited on the subject of “corpo¬ 
rate opportunity,” minority stockholders of A. Hollander 
& Sonj Inc. sought to have a constructive trust decreed 
for th^ corporation’s benefit on the shares of stock of A. 
Hollanjder & Son, Ltd., on the ground that 

“tlhe Canadian business was developed by the three 
Hollanders (directors of the American company) by the 
employment of the funds, resources and facilities of 
the American company.” 

The court found that this claim was wholly unsupported, 
and 

s based upon a misconception of the facts concerning 
aii arrangement between the two companies for mutual 
ai|d and assistance.” (p. 220) 

The evidence showed that there had always been an unre¬ 
stricted flow of technical information and assistance be¬ 
tween the two companies, but that the Canadian company 
provided more information and assistance, on such things 
as formulae, processing methods, price information on 
chemicals, production problems, etc. This arrangement had 
never been evidenced by any formal written agreement. 
The Canadian company served as a training school, gratui¬ 
tously, for the key men of the American company. The 
Canadian company adopted the trade name of “Hollander- 
izing’ 1 ’ about a year after the American company adopted 
it, and simulated several trade marks, a slogan and a tag 
design, used by the American company. The American 
company sold its old machinery and American-bought 
chemicals to Canadian. The Canadian company would also 
furnish the names of American fur buyers who came to 
Canada, in order that the American company could contact 
them and secure their patronage. While the court said that 
the Canadian company’s use of the American company’s 
traded marks, etc., was a form of plagiarism, there could be 
no lops to the American company because the two did not 
compete at all, and such use of trade marks furnishes no 


i 
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ground to a stockholder of the American company to lay 
claim to the business and profits of the Canadian enterprise. 

“Complainant endeavors to have each of such ser¬ 
vices ... as were rendered by the American company 
to the Canadian company construed as acts of diversion 
of the assets, resources and facilities of the American 
company. This could have force only if the American 
company had received no consideration therefor. The 
contrary is the fact . . . The reciprocal feature of 
the arrangement between the two companies and the 
benefits gained thereunder by the American company 
fully justified such aid and assistance as the testimony 
in this case shows was rendered by the American com¬ 
pany to the Canadian company.’* (p. 225) 

As the case of Guth v. Loft, 23 Del. Ch. 255, 5 A. (2d) 
503 (1939), is the one principally relied on by our oppon¬ 
ents, the salient facts in that case should receive special 
consideration. The following should be noted: 

9 

“The evidence shows that even if the twelve thou¬ 
sand dollars advanced by Guth to Megargel (a per¬ 
sonal loan) be regarded as a contribution by Guth to 
the capital of Pepsi, yet after Guth was repaid by Pepsi, 
he did not have a dollar of his own money invested in 
the Pepsi Company . . . Guth owns about ninety-one 
per cent of its stock, but has nothing invested in it.” 
The Chancellor’s opinion, 2 A. (2d) 225, 232, (Del. Ch. 
1938), 5 A. (2d) 515. 

Megargel, his co-adventurer, had no money or resources. 5 
A. (2d) 512. 

“That Guth did not use his own funds and risk his 
own resources in acquiring and developing the Pepsi 
business is equally demonstrated. He was in fact un¬ 
able to do so. I dismiss from consideration his claim 
of a parol contract of guaranty with Loft whereby he 
engaged to save it harmless from any loss it might suf¬ 
fer from its advances. I conclude that no such guar¬ 
anty was given. Even if it was, it was worthless.” .2 
A. (2d) 240; 5 A. 509. 



1 


; 

i 

i 

I 40 

[“He thrust upon Loft the hazard while he reaped 
the benefit.” 5 A. (2d) 515. 

Loft’^ bore the financial burdens of Pepsi from 1931 to 
1934, jwhen it began to prosper. 2 A. (2d) 232. Loft’s suf¬ 
fered ja loss in profits because the drink was unknown and it 
had to advertise extensively. 2 A. (2d) 236. The Chan¬ 
cellor* found that the use of Loft’s money, credit, facilities 
and personnel in the furtherance of the venture was with¬ 
out the knowledge or authorization of Loft’s directors. (5 
A. (2^) 507) 

In the case at bar the facts bear no resemblance to those 
in the Guth case and others where directors have been held 
for illegal use of corporate funds. 

E. I. Kaufmann and the members of his family paid cash 
for every share of stock that they bought in the corpora¬ 
tions [in question, as did everyone else who is mentioned 
in this suit, with the sole exception of C. D. Kaufmann 
(Defj K. Ex. 5; 1048). 

C. |D. Kaufmann as a young man borrowed money to 
purchase some of his stock. He first borrowed this money 
from, General Associates, Inc., as other employes did. He 
put up security for it. He paid interest on it. It was 
knowjn to all the stockholders of the E. M. Rosenthal Jew¬ 
elry pompany and General Associates, Inc., that funds w’ere 
used) for loans to employes. It was a profitable thing for 
Gene'ral Associates, Inc., because that company received 
six per cent interest and paid only two per cent interest 
(5921). Later C. D. Kaufmann borrowed from Kay Asso¬ 
ciates, Inc., pursuant to specific resolutions by the stores 
to the effect that not exceeding 20 per cent of the revolving 
fund could be used for that purpose (940, 945, 953, 957). 
By 1940 C. D. Kaufmann had paid all of these loans (413, 
415, 656, Def. K. Ex. 5,1048). Thereafter C. D. Kaufmann 
paid for all stock in cash (Def. K. Ex. 5, 1048). 


i 
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The companies in question were successful in their oper¬ 
ation. They required less than normal credit from the 
E. M. Rosenthal Jewelry Company (332), and on many occa¬ 
sions the stores made loans to the wholesale company (332, 
870, Stip. Ex. 3, unprinted). 

The Elm brief apparently makes no contention that there 
has been an illegal use of corporate funds, and the Gold- 
namers’ brief contains no suggestion of improper conduct 
in that regard,* as indeed it hardly could in view of the 
fact that Mr. Goldnamer was the treasurer from the begin¬ 
ning and handled all the financial transactions (732). It 
was stated during the course of the trial that there was no 
contention that advances to and from the companies or to 
employees were improper, and it was clearly established 
that all loans were repaid (592, 593). 

Thus Mr. Levin said, 

“I am quite sure that no loss was taken on these 
loans. I am quite sure it was good business to make 
these loans.” (415). 

“There is no implication that these items indicate 
anv wrongful acts on the part of any of these people.” 
(533). 


4. Even on the Theory of the Plaintiffs no Logical Claim can 
be Asserted Against Cecil D. Kaufmann. 

The impossibility of even stating a case from the stand¬ 
point of the plaintiffs is particularly evident when we con¬ 
sider the status of Cecil D. Kaufmann. 

The Elm brief seems to admit that E. I. Kaufmann might 
offer “incentive stock” to “managers and employees” 

* The auditor’s schedules mentioned in a footnote on page 47 of the Gold¬ 
namer brief cover transactions of some seventy companies over a period of 
twenty-five years, and the total figures as quoted have little or no significance. 
An examination of the schedules themselves and the testimony relating thereto 
will show that any advances made by the E. M. Rosenthal Jewelry Company 
to employees, and any credit given the retail stores, were no more than was 
consistent with sound business practice. 
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(brief Jpp. 13, 59). That is exactly what C. D. Kaufmann 
was (S ! 47), and even under the theory of the plaintiffs E. I. 
Kaufnjiann might offer stock to him. 

And when the stores involved in this suit were organ¬ 
ized iii Lawrence, Malden, New Bedford, New Britain, 
Atlanta, York and Woonsocket, Cecil D. Kaufmann was 
nothing but an employee and manager of retail stores, and 
of Kay Associates, Inc., an organization devoted to the 
retail lend of the business (857) all the stock of which was 
held in trust for the retail stores (81). He was not an 
officeij, director, or employe of the E. M. Rosenthal Jewelry 
Company. He was not a stockholder thereof, and obviously 
was not allowed to subscribe to any of the stock in these 
retail companies in the capacity of a stockholder of the 
E. M. Rosenthal Jewelry Company. The stock must have 
been offered to him in his capacity as a “manager and em¬ 
ployee,” which was permissible even under the theory of 
the plaintiff. 

After he became a stockholder and director of the E. M. 
Rosenthal Jewelry Company in 1938* he continued to sub¬ 
scribe to stock in retail stores thereafter organized. But 
he wjas still a manager and employee of retail stores, and 
it is hard to see how the additional fact that he had become 
a stockholder of the E. M. Rosenthal Jewelry Company 
would take him out of the class of those to whom 11 incentive 
stocli” might be offered under the present Elm theory. 

In: varying degrees such considerations also apply to the 
stock purchased by Joel S. Kaufmann, Robert D. Kauf¬ 
mann, Bernice Kaufmann and Isabel Kaufmann, none of 
whom has had any relationship with Edwin M. Rosenthal 
or with The Elm Corporation, and none of whom had ever 
beer( an officer or director of the E. M. Rosenthal Jewelry 
Coni^any. 

i 

i 

* The evidence shows that Saul Kaufmann held 150 shares, and that he died 
in November, 1939 (799, 867). On this showing it might be presumed that 
C. D.| Kaufmann inherited his stock then. It is a fact, however, although not 
in evidence, that he receivel part of his father’s stock on May 2, 1938, just 
before June 4, 1938, when he was made a director. 

! 
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5. Redistribution of Stock of Every Store Involved in This 
Case is Barred by the Statute of Limitation Except in 
the Case of Franc Arlington. 

The statute of limitation in the District of Columbia in 
a suit on any contract, express or implied, or for the re¬ 
covery of personal property, or in any case not otherwise 
specially prescribed is three years. D. C. Code 1940, Sec. 
12 - 201 . 

This statute is applicable in all cases of concurrent juris¬ 
diction. 

“. . . In cases of concurrent jurisdiction courts of 
equity will hold themselves bound by the statute of 
limitations that would govern an action at law upon 
the same demand ...” Washington Loan <& Trust Co. 
v. Darling, 21 App. D. C. 132 (1903). 

This rule is repeated in Hurdle v. American Security & 
Trust Co., 59 App. D. C. 58, 32 F. (2d) 954 (1929), and 
Moran v. Schlosherg, 67 App. D. C. 163, 90 F. (2d) 408 
(1937). 

In Hurdle v. American Security Trust Co., 59 App. 
D. C. 58, 32 F. (2d) 954 (1929), the court defined concurrent 
jurisdiction as follows: 

“It is true that the legal and equitable remedies 
claimed by plaintiff for the redress of her grievance are 
not identical, the legal remedy being a judgment for 
damages because of a breach of the contract, the 
equitable remedy being a decree for the specific per¬ 
formance of the contract. Nevertheless the remedies 
are concurrent in the sense that both arise from the 
same default of the decedent, and a satisfaction of 
either would work a satisfaction of the other. There 
is in fact but a single right and a single default in¬ 
volved in the transaction. . . . ‘Where an action at law 
on a contract would be barred, a suit in equity for its 
specific execution will also be barred . . ” 

This case is thus one of concurrent jurisdiction. For de¬ 
nial of this alleged right to subscribe, the plaintiffs might 
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have seed at law for damages. Instead they elected to sue 
in equity to compel a redistribution. But the remedies are 
concurrent in that both arise from the same alleged default, 
and a {satisfaction of either would be a satisfaction of the 
other.; 

The! original complaint was filed November 9, 1943 (1). 
All ofjthe corporations involved in this case were organized 
and their stock sold from 1936 to August 8,1940 (Stip. Ex. 
1, 89'J), 898; Def. Ex. 4, 1037 et seq.), all more than three 
years! prior to filing suit, except Franc Jewelry Company 
of Aldington, Virginia, which was organized in 1941 (Stip. 
Ex. 1; 897, 898, Kaufmann Ex. 4, 1037 et seq.). The three 
year statute of limitations therefore bars all claims for 
redistribution, except in the case of Franc Arlington.* 

In connection with the statute of limitations it should be 
note<| that on July 8, 1939, E. I. Kaufmann wrote to Mr. 
Newman and stated that the fact that The Elm Corporation 
was a stockholder in the E. M. Rosenthal Jewelry Com¬ 
pany did not give it the right to participate in new stock 
offerings in corporations organized to operate retail stores. 
Mr. Kaufmann said explicitly: 

“The E. M. Rosenthal Jewelry Company has nothing 
{to do with the opening of new stores, being completely 
a wholesale house and confining its entire effort to the 
^wholesale business. 

|* •••••••• 

j “I go on the premise that it is not fair for me to sit 

(back and take investments if and when it suits me. 
[No one has that right. Eddie Jr., will be offered inter- 
fest in new stores because he is now active in the 
■jewelry business. 

[ “If and when any member of the immediate families 
of the founders desires to open a store or stores, I, 
i personally, will treat them as I would a member of my 
I own family. I cannot, however, subscribe to the theory 
! that they should have the right to be merely invest¬ 
ors.” (728, 729). 

— i — 

* And that does not have the name “Kay.” 

[ 
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This letter was received by Mr. Newman more, than four 
years before this action was instituted. He acknowledged 
its receipt on July 13, 1939, and stated: 

“. . . It doesn’t make any difference to me if the 
Elm Corporation is given the right to buy stocks or 
not . . (731). 

Whether or not this was an acquiescence on the part of 
The Elm Corporation, it certainly was a clear cut acknowl¬ 
edgment of the receipt of information that Mr. Kaufmann 
considered that The Elm Corporation in its capacity as a 
stockholder of the E. M. Rosenthal Jewelry Company had 
no right to subscribe to stock in new corporations. Cer¬ 
tainly such information on July 8, 1939, was sufficient to 
start the running of the statute of limitations,* and more 
than three years elapsed before November 9, 1943, when 
the original complaint was filed in this case. 


6. The Plaintiffs are Barred by Laches. 

In this case the suit was instituted more than seven 
years after the organization of the first five stores in¬ 
volved, and more than three years after the organization 
of every store, except Franc Arlington, which we have men¬ 
tioned. It was instituted about two years after organiza¬ 
tion of Franc Arlington. During the lapse of time there 
has been a very obvious change of circumstances. The 
stores have operated over the intervening years, and stock 
which had been originally purchased in jewelry businesses 
about to be organized, an investment attended by the usual 
risks of new enterprises established in unsettled times, 
has now become stock in well established jewelry businesses 
of proven success. 

“No delay for the purpose of enabling the defrauded 
party to speculate upon the chances which the future 


• If it did not start as to each retail store when it was organized. 
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mky give him of deciding profitably to himself whether 
he will abide by his bargain, or rescind it, is allowed 
inf a court of equity.” Twin Lick Oil Co. v. Marbury, 
91 U. S. 587, 592, 23 L. Ed. 328 (1875). 

I 

As far back as May, 1934, Mr. Rosenthal had objected to 
General Associates, Inc. buying any more stock in retail 
stored, stating that he did not want “the money that comes 
in to |oe reinvested under any circumstances for the future 
generations, but I want it as a matter of fixed income. That 

. i 

is wh^ I did not want the Associates either to endorse or to 
buy added securities ...” (Def. K. Ex. 9, unprinted, 709). 

Buj now the plaintiffs seek to take away from the de¬ 
fendants the fruits of their provident investments. En¬ 
tirely aside from the facts that the plaintiffs have no claim 
on the merits, it seems very clear that they are barred by 
lachejs and estoppel. 

There is no doubt that the plaintiffs knew or should have 
known about the organization of the stores and the distri¬ 
bution of stock therein. Any one of the following facts 
shou)d have been sufficient to give them such knowledge. 
The Combination of these facts establishes such knowledge 
beyond doubt: 

1. ! Edwin M. Rosenthal had been vice president and a di¬ 
rector of the E. M. Rosenthal Jewelry Company from its 
organization down to May, 1940 ( 732). Mr. Rosenthal is 
admittedly an agent of The Elm Corporation in its rela¬ 
tions as a stockholder of the E. M. Rosenthal Jewelry Com¬ 
pany (19). On June 1, 1939, Robert J. Newman, president 
of The Elm Corporation, was made, a director of the E. M. 
Rosienthal Jewelry Company and has served as such ever 
since* (733). 

2. ' At the request of Mr. Rosenthal for information as to 
the {capitalization, book value and earnings of each corpor- 

* Directors, though they are minority stockholders and occupy no managerial 
or executive position, are chargeable with the knowledge which they would 
hav4 obtained had they fulfilled their duty to the corporation. Kenton v. 
Wood, 56 Ariz. 325, 107 P. (2d) 380 (1940); Bergman Clay Mfg. Co. v. 
Bergman, 73 Wash. 144, 131 Pac. 485 (1913). 

I 
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ation in which The Elm Corporation had stock, Mr. Gold- 
namer sent him, on January 7, 1939, detailed annual audit 
reports for all the Kay stores for years 1936, 1937, 1938. 
Mr. Rosenthal kept these reports for several months* 
(457-460). 

3. July 1, 1939, Mr. Newman wrote to Mr. Kaufmann 
that he would like to have the Elm Corporation given an 
opportunity to make an investment, or to decline to do so 
whenever a new store was to be opened (726, 727). Mr. 
Kaufmann replied July 8, 1939, that the E. M. Rosenthal 
Jewelry Company had nothing to do with the opening of 
new stores, and that The Elm Corporation would not be 
allotted stock in new retail stores (728). The correspon¬ 
dence culminated in a letter of July 13, 1939, from Mr. 
Newman to Mr. Kaufmann, stating: 

. . It doesn’t make any difference to me if The 
Elm Corporation is given the right to buy stocks or 
not,” 

but expressing the feeling that Mr. Rosenthal’s daughters 
should be allowed to purchase stock in new companies, as 
well as Edwin M. Rosenthal, Jr. (731). Thus in July, 
1939, The Elm Corporation had certain knowledge that 
Mr. Kaufmann took a position adverse to the claims it now 
asserts. 

4. The Elm Corporation received stock in fifteen of the 
eighteen companies involved in these proceedings (Stip. 
Ex. 1, 897, 898). They accepted this stock and asked for 
no more. Their stock certificates would show in each case 
the total capitalization, and as stockholders they had the 
right to inspect the stock books if they wished to ascertain 
beyond question what stock had been issued to others. 
5 Fletcher, Cyc. Corporations (Perm. Ed.), section 2239. 

The conclusion is inescapable that plaintiffs had actual 
knowledge of the proportion that they obtained, or that 

•The Court pointed out that Mr. Rosenthal was “quite evasive” on this 
point (118). 
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they Were put on notice of the facts so clearly and repeat¬ 
edly tjiat they must be charged with the knowledge which 
they neglected to secure. 

As £o laches the Supreme Court has said: 

t 

(“There must be reasonable diligence; and the means 
of knowledge are the same thing in effect as knowledge 
itself.” Wood v. Carpenter, 101 U. S. 135, 143, 25 L. 
Ejd. 807 (1879). 

And the plaintiffs must prove that they exercised dili- 
gencei Thus in Foster v. Mansfield, C. <& L. M. R. Co., 146 
U. S.jS8, 36 L. Ed. 899 (1892), the suit was dismissed for 
lache?, the court saying: 


“The defense of want of knowledge on the part of 
one charged with laches is one easily made, easy to 
prove-by his own oath, and hard to disprove; and hence 
tfhe tendency of courts in recent years has been to hold 
tfiie plaintiff to a rigid compliance with the law which 
demands, not only that he should have been ignorant 
(if the fraud, but that he should have used reasonable 

J iligence to have informed himself of all the facts.” 
P- 99) 

Thfe Court below has expressly found that E. I. Kauf- 
mann did not conceal from E. M. Rosenthal or The Elm 
Corporation any fact concerning the creation of any of 
the corporations mentioned in the'complaint or the distribu¬ 
tion }of stock therein (127),* and that E. M. Rosenthal and 


* IA an effort to show that Kaufmann withheld some information on the 
allocation of stock the Elm brief goes somewhat astray. Thus part of the 
openihg statement of counsel for the Kaufmanns is quoted (brief p. 57). 
Counsel was not then talking about stock suberiptions, but about whether the 
details of financial affairs of the companies should have been revealed by 
“frequent and detailed reports” (1024). The Elm brief says further that 
“In >1943 Levin again wrote Kaufmann insisting that Kaufmann furnish 
definite information about the stock . . (brief p. 55). In fact Levin 
did dothing of the sort —he asked for no information. On the contrary, he 
asserted certain definite claims (82, PI. Ex. 17). On September 27, 1941, 
Levin had asked for “A list of the original stockholders and all stock trans¬ 
fers,'and the number of shares held by each of such stockholders of each of 
the Stores affiliated with Kay Associates”. (1030), the preparation of which, 
involving hundreds of stockholders in sixty companies over twenty-five years, 
would have been a monumental task. Kaufmann quite properly replied that 
he would call a meeting, and invited Levin to come to Washington in advance 
“to go over our books and records” (1034). A meeting was held in October, 
1941 (310), at which Levin presumably received the information he desired, 
for he asked no further questions. It is significant that neither Newman 
nor Levin testified at the trial. 
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The Elm Corporation knew or by the exercise of reason¬ 
able diligence might have known how the stock in the vari¬ 
ous corporations was distributed (128). It has found as a 
fact (128) and at law (129) that the plaintiffs have been 
guilty of laches. These findings are amply supported by 
the facts above stated and by the considerations set forth 
in the Court’s opinion (118). 


7. The Suit Should be Dismissed Also Because Plaintiffs 
Have Not Shown ah Ability to Purchase Stock in the 
Corporations Involved. 

The amended complaint alleges: 

“XXV. The plaintiff The Elm Corporation at all 
times relevant to the complaints herein was possessed 
of ample funds wherewith to avail itself to the extent 
of its proportionate interest in the defendant corpora¬ 
tion, of such opportunities so presented, and was at all 
such times and is now ready, willing and able to pay 
for such shares of stock in the said retail jewelry cor¬ 
porations, * * *” 

It was, of course, necessary for the plaintiffs to make such 
an allegation and to prove such facts at the trial. 

No testimony was produced, however, indicating an 
ability on the part of The Elm Corporation to subscribe to 
stock beyond the subscription actually made. On the con¬ 
trary, letters from Mr. Newman indicated that the corpora¬ 
tion was short of funds, and could not have made additional 
subscriptions (716, 725, 726). 

In his final argument Mr. Levin stated the reason that 
The Elm Corporation did not have available funds as fol¬ 
lows : 

“The Elm Corporation being a personal holding com¬ 
pany, of course it couldn’t build up any surplus except 
upon paying the penalties imposed by the Internal Rev¬ 
enue Code upon personal holding companies which do 
not make distributions, * * *” (884). 
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NO INJUNCTION SHOULD HAVE BEEN ENTERED 
AGAINST E. I. KAUFMANN OR C. D. KAUFMANN. 

i 

i 

I 

i 

► 

1. Theire is no Contract Between the E. M. Rosenthal Jew¬ 
elry Company and the Stores Which Prevents the Sell¬ 
ing Arrangement from Being Terminated at any Time. 

The testimony is conclusive that the arrangement where¬ 
by the stores pay the E. M. Rosenthal Jewelry Company 
ten per cent on purchases made from that company, and on 
outside purchases is of indefinite duration, and. may be ter¬ 
minated at any time either by the E. M. Rosenthal Jewelry 
Company or by any of the stores (703, 822, 829, 834, 866, 
867). 

There has never been a contract in writing with any store 
(474) and there has never been a resolution of the E. M. 
Rosenthal Jewelry Company or of any store indicating 
that the arrangement was to exist for any definite length 
of time (474). 

Thp only exception was the agreement made with Mr. 
Trattjner for the organization of a group of stores on the 
Pacific Coast (908). Levy and Saul Kaufmann were not 
partifes to this contract (913), although they were then alive 
and \kere stockholders of the wholesale company. The fact 
that la contract was made with Mr. Trattner certainlv 

l • 

does |not tend to prove that contracts were made with other 
storejs. If the existence of the Trattner contract has any 
evidential value in this case, which we doubt, it indicates 
rather that when the parties desired to make a contract 
they made one in writing. The absence of written contracts 
with or relating to the other stor.es confirms the oral testi¬ 
mony that the arrangements with them were intended to 
be of an indefinite duration. 
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On this evidence the Court held, 

“That agreement [for the ten per cent] was not 
made with the companies but was simply an agreement 
between the five men who organized the wholesale com¬ 
pany that the charge should be imposed upon the retail 
companies. The arrangement has been highly profit¬ 
able to the wholesale company, and without it that cor¬ 
poration would be little more than a shell. The arrange¬ 
ment has been accepted by the retail companies appar¬ 
ently without complaint, but perhaps because of the 
dominating influence of the wholesale company. It 
may be disadvantageous to the retail companies.” 
(Opinion, 121). 


2. The Court Has Found No Facts Justifying the Entry of 

an Injunction. 

Injunction is an extraordinary equitable remedy which 
is issued only to prevent the threatened infringement of a 
definitely established right. The right must be clearly es¬ 
tablished, the threat must be shown, and the injunction it¬ 
self must be specific and definite in its terms. These propo¬ 
sitions are fundamental. High on Injunctions (4th Ed.), 
sections 7 to 25; 10 Fletcher, Cyc. Corporations (Perm. 
Ed.), sections 4846-4853. 

The finding of fact on which the Court has issued its in¬ 
junction against E. I. Kaufmann is only this: 

“Edmund I. Kaufmann has stated that he would re¬ 
sign as president of the wholesale company and would 
advise the retail units they could buy their merchan¬ 
dise anywhere they wanted to.* Such action would 
greatly injure if not practically destroy the business of 
the wholesale company. As president of the wholesale 
company and as a director ot some of the retail stores 
he occupies a position of trust and should not attempt 
in any way to influence the action of the retail stores 
in this matter.” (128) 

* * Mr. Kaufmann said this at a stormy meeting in 1943 where he had been 

severely criticised by representatives of the Elm Corporation (301, 302, 354, 
355). 
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It ijs respectfully submitted that such facts do not justify 
an injunction. Mr. Kaufmann, who was not a lawyer and 
who slpoke at a time when he was considerably exasperated 
stated that he would resign, as the president of a corpora¬ 
tion always has a right to do, and that he would then ‘‘ad¬ 
vise the retail units they could buy their merchandise any¬ 
where they wanted to”. He did not say that he would tell 
the retail stores to go elsewhere, but merely that he would 
advise them that they could buy “anywhere they wanted 
to”, which it was their clear right to do (302, 354, 355). 

The Court at first decided that there should be no in¬ 
junction against Cecil D. Kaufmann, who has always been 
a retail man, and has never been an officer or employee of 
the wholesale company (847 et seq). He was not one of the 
original stockholders of the wholesale company, and was 
not a party to any agreement that the five original stock¬ 
holders of the wholesale company may have had to impose 
the ten per cent charge on the stores. He had 
no connection at all with the wholesale company until 
shortly before the death of his father in 1939, when he ac¬ 
quired one-half of his father’s stock and succeeded his 
father as a director (847, 968). 

TJhe Court below had erroneously stated, however, in its 
memorandum opinion that Cecil D. Kaufmann was not a 
director of the wholesale company (121), and counsel for 
Elm and Goldnamer seized on that mistake (122) and pre¬ 
vailed upon the Court to change its ruling and to enter an 
injunction against Cecil D. Kaufmann also (122-124). The 
Court, however, entered this injunction merely because Cecil 
D. feaufmann was a director, and limited it to the period 
of feuch directorship saying, 

“His activities have gone mainly to the building up 
! of the business of the retail stores and the store of 
' which he is a manager (122) .... The contract between 
j the wholesale company and each of the retail stores ... . 

may be advantageous to the retail stores or it may not 
I (123) ... Is the relationship between C. D. Kaufmann 
• and Rosenthal and Goldnamer such that, if he should 
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hereafter be convinced that the contract were unduly 
burdensome for the retail stores, he ought not to be 
allowed to so advise a retail corporation in which he 
may be interested. I think not. In my opinion, he 
should be restrained from taking such action only so 
long as he is a director or officer of the wholesale com¬ 
pany.” (124) 

The only factual basis for an injunction against Cecil D. 
Kaufmann was the finding of the Court that, 

“Cecil D. Kaufmann has evinced a degree of hostil¬ 
ity toward the Rosenthal family which warrants the 
issuance of an injunction against him so long as he re¬ 
mains a director of the E. M. Rosenthal Jewelry Com¬ 
pany.” (128) 

The only testimony supporting this finding is a state¬ 
ment by Mr. Goldnamer, 

“In recent months* 1 Mr. C. D. Kaufmann has said to 
me, in no certain and very blasphemous terms, that he 
would never be connected with any kind of a business 
where any of the Rosenthals had any interest or had a 
chance to make a profit.” . (633, 634) 

We respectfully submit that this is too indefinite to serve 
as a basis for an injunction. If such words have any defi¬ 
nite meaning, it would seem to be that C. D. Kaufmann pro¬ 
posed to dispose of his stock in the E. M. Rosenthal Jewelry 
Company and in any of the stores in which the Rosenthals 
are interested, or else buy out the Rosenthals. How else 

could he disconnect himself from businesses in which thev 

* 

are stockholders? Certainly this does not constitute a 
threat of injury to any of the businesses, and it is not in any 
way “a threatened infringement of a definitely established 
right.” 

* Tho Elm brief by putting this incident under the heading * ‘ 1943 Corre¬ 
spondence and Meeting" (brief p. 21) gives the impression that C. D. Kauf¬ 
mann made this statement at the meeting in 1943. The evidence is not so. 
Mr. Goldnamer testifying in April, 1945, said that the statement was made 
‘ ‘ in recent months ",—(long after the suit was filed in 1943). We submit that 
C. D. Kaufmann had ample provocation for such a statement, in view of charges 
of fraud made by Elm in the amended complaint (19 et seq.), none of which 
charges have been sustained in the slightest degree (107). 
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3. T^e Court Should Not Interfere with the Discretion of 
the Kaufmanns as Directors of the Retail Stores. 

EjI. Kaufmann is an oflBcer and director of the E. M. 
Rosenthal Jewelry Company and is also an oflBcer and di¬ 
rector of many of the stores. The question of whether or 
not £ contract shall be made between the E. M. Rosenthal 
Jewelry Company and any particular store and the terms 
of spell a contract are matters within the discretion of 
those boards of directors. 

The basic fallacy in the argument of our opponents is 
thatj although the retail stores are separate corporations, 
each; with its own stockholders, counsel for Elm and the 
Goldnamers seek to have these corporations conducted for 
the benefit of the E. M. Rosenthal Jewelry Company. That 
a court of equity should never permit. Each corporation 
must be conducted by its directors as its own interests re¬ 
quire. 

Tpat the arrangement for ten per cent has worked satis¬ 
factorily in the past on an informal and terminable basis 
doe£ not prove that it would work satisfactorily in the fu¬ 
ture if a contract were made to last forever. As the Court 
itself said, “It may be disadvantageous to the retail com¬ 
panies” (121). There is now every incentive for the E. M. 
Rosenthal Jewelry Company to furnish the stores with 
satisfactory merchandise. If, however, the arrangement is 
made permanent the stores will be at the mercy of the whole¬ 
sale company. That company might relax its efforts en¬ 
tirely if assured that it would always receive the ten per 
cen): whether the stores purchased from it or not. And, 
asi#e from incentive, a change in the personnel of the E. M. 
Rosenthal Jewelry Company might result in less efficiency 
at any time. 

There is no assurance that such a permanent contract 
would benefit even the E. M. Rosenthal Jewelry Company. 
Increased costs of operation might make the ten ptr cent 
majrgin too small for profit. Future tax laws might also 
majke such a contract a very dangerous one for the E. M. 

! 

i 
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Rosenthal Jewelry Company as well as for the stores. Even 
at present the validity of such a contract would be doubtful 
under Section 3 of the Clayton Act, which provides: 

“That it shall be unlawful * * * to fix a price # # * 
on the condition, agreement, or understanding that the 
* * * purchaser thereof shall not use or deal in the 
goods * * * of a competitor * # * where the effect * * * 
may be to substantially lessen competition.” 38 Stat. 
731, 15 U. S. C. A. Sec. 14. 

The question of a permanent contract has been the sub¬ 
ject of contention between Mr. Kaufmann and Mr. Rosen¬ 
thal for years. Mr. Kaufmann has always insisted that the 
arrangement should not be made permanent because it 
would give too much power to the E. M. Rosenthal Jewelry 
Company, and that is his present position (704, 705). The 
three retail store presidents who testified, Messrs. Katzen- 
berg, Golding and Goldman, all stated that they would not 
consent to entering into any such contract for a definite 
term (822, 829, 834). There is not the slightest evidence 
of bad faith on the part of Mr. Kaufmann in that connection. 

“A quarrel among stockholders, it has been repeat¬ 
edly held, does not justify a court in interceding in 
company affairs or taking the management out of the 
control of the majority. It is their right to declare and 
promulgate the policies of the company, and unless the 
operations show that the company has been conducted 
in a manner unfair or dishonest to the minority, courts 
of equity will not interfere.” Omar Oil & Gas Co. v. 
Bair Oil Co., 285 Fed. 588, 601 (D. Wvo., 1922). 

Yet the Court below has interfered with the management 
of every retail store in which E. I. Kaufmann or Cecil D. 
Kaufmann is a director—and they were directors of many 
retail stores (965, 968)—by enjoining E. I. Kaufmann per¬ 
manently, and Cecil D. Kaufmann while he is a director of 
the wholesale company “from in any way influencing or 
attempting to influence the retail stores heretofore orga¬ 
nized to discontinue their purchasing arrangement” (130). 
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In tliis we contend that the Court erred. The Court should 
not have interfered in that way with orderly corporate man¬ 
agement, particularly in a proceeding to which the retail 
stores were not parties.* 

Thb Elm Corporation and the Goldnamers now ask for an 
injunction even more stringent. They ask that the Kauf- 
manijs “be permanently enjoined from taking any action 
whiclft would terminate that arrangement without plaintiffs’ 
consent.” (Elm brief, p. 60). They thus would prevent 
the hfaufmanns entirely and forever from exercising any 
discretion as officers, directors or stockholders of the whole¬ 
sale company or any of the retail companies on the impor¬ 
tant jquestion of continuing or terminating the present ar¬ 
rangement. 

The purpose of an injunction is usually to preserve the 
status quo, but here the Elm Corporation, now joined by the 
Goldnamers, are seeking to change the status quo to pro¬ 
vide that the wholesale company will remain forever the 
supplier of the retail stores on the ten per cent charge basis. 
That was one of the demands made by Mr. Theodore Levin 
(PI. Ex. 18, Def. K Ex. 26, 82) which were the subject of 
the meeting of October 27, 1943. Having failed to obtain 
the acquiescence of the stockholder-directors, the Elm-Gold- 
namer combination is now trying to enforce their will on 
the others. They ask for a declaration that the “arrange¬ 
ment shall be continued in full force and effect” (Elm brief, 
p. 4^), and that the Court “by judicial decree should re¬ 
quire that the ten per cent arrangement continue so long 
as the E. M. Rosenthal Jewelry Company performs its 
functions for the retail stores.” (Elm brief p. 46, Gold- 
namer brief, p. 23). 

The Court below has decided that there was no agree¬ 
ment except one “between the five men who organized the 
wholesale company that the charge should be imposed upon 
the retail companies” (121). Our opponents now ask this 

* Consider, for example, the case of Franc Jewelry Company of Washington, 
where Cecil D. Kaufmann started in the jewelry business and where he is one 
of the principal owners (848, Stip. Ex. 1, 896). Should he be enjoined from 
voting that this company no longer deal with the E. M. Rosenthal Jewelry 
Company if he concludes that the best interests of Franc so require? 
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Court in effect to create a contract between the E. M. Rosen¬ 
thal Jewelry Company and the retail stores and to perpet¬ 
uate the same. Surely no court is in a position to decide 
that such an arrangement will always be so advantageous 
to the stores as well as to the wholesale company that direc¬ 
tors of those organizations should permanently be enjoined 
from exercising any discretion as to its termination. 

CONCLUSION. 

We have attempted to argue this case in an affirmative 
manner starting with the findings and opinion of the Court 
below, and referring to the testimony which supports the 
findings. We have then presented the legal propositions 
which we believe are applicable, with incidental references 
to the record. 

To some extent we have corrected what we believed were 
errors in the briefs of our opponents. Space, however, has 
not permitted us to take issue with all of the statements of 
fact or to distinguish all decisions contained in these briefs, 
and silence on our part should not be deemed an indication 
of agreement with any statement therein.* 

We pray that the judgment of the Court below be re¬ 
versed to the extent that it enters any injunction against 
E. I. Kaufmann or Cecil D. Kaufmann, and that in all other 
respects the judgment of the Court below be affirmed. 

Respectfully submitted, 

Spencer Gordon, 

Eleanor Sessoms, 

Attorneys for Edmund I. Kaufmann 
and Cecil D. Kaufmann, Appellants 
in No. 9237, and Edmund I. Kauf¬ 
mann, Joel S. Kaufmann, Robert 
D. Kaufmann, Cecil D. Kaufmann, 
Isabel Kaufmann and Bernice 
Kaufmann, Appellees in Nos. 9236 
and 9238. 

* In several instances where counsel for Elm say that something is (t un¬ 
disputed” we do in fact dispute the statement. 
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i APPENDIX OF STATUTES AND RULES 


Corporation Law 

D. jC. Code, 1940, Title 29—Corporations, Chapter 2— 
Business Corporations 

§129-216 [5:276]. Purchase of stock of other companies 
unlawful. 


• It shall not be lawful for any company to use any of 
their funds in the purchase of any stock in any other 
corporation. (Mar. 3,1901, 31 Stat. 1286, ch. 854, § 620.) 


i 

i 

I Clayton Act 

Clayton Act, approved October 15, 1914, an Act to sup¬ 
plement existing laws against unlawful restraints and mo¬ 
nopolies, and'for other purposes 


Sec. 3. Tying or Exclusive Leases, Sales, or Contracts. 

| Sec. 3. That it shall be unlawful for any person en¬ 
gaged in commerce, in the course of such commerce, 
to lease or make a sale or contract for sale of goods, 
wares, merchandise, machinery, supplies or other com¬ 
modities, whether patented or unpatented, for use, 
consumption or resale within the United States 
ior any Territory thereof or the District of Columbia 
lor any insular possession or other place under the 
‘jurisdiction of the United States, or fix a price charged 
rtherefor, or discount from, or rebate upon, such price, 
on the condition, agreement, or understanding that the 
lessee or purchaser thereof shall not use or deal in the 
goods, wares, merchandise, machinery, supplies or 
other commodities of a competitor or competitors of 
the lessor or seller, where the effect of such lease, sale, 
or contract for sale or such condition, agreement or 
understanding may be to substantially lessen competi¬ 
tion or tend to create a monopoly in any line of com- 
j merce. 38 Stat. 731; 15 U. S. C. A., sec. 14. 
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Limitations 

D. C. Code, 1940, Title 12—Right to Remedy—Conditions 
Affecting, Chapter 2—Limitation of Actions. 

§ 12-201 [24:341]. Periods—Recovery of real proper¬ 
ty—Executor’s or administrator’s bond—Instru¬ 
ments under seal—Simple contract—Property 
damage—Statutory penalty or forfeiture—Cer¬ 
tain torts—Actions not specified—Persons under 
disabilities. 

No actions shall be brought for the recovery of lands, 
tenements, or hereditaments after fifteen years from 
the time the right to maintain such action shall have 
accrued; nor on any executor’s or administrator’s bond 
after five years from the time of the right of action ac¬ 
crued thereon; nor on any other bond or single bill, 
covenant, or other instrument under seal after twelve 
years after the accruing of the cause of action there¬ 
on ; nor upon any simple contract, express or implied, 
or for the recovery of damages for any injury to real 
or personal property, or for the recovery of personal 
property or damages for its unlawful detention after 
three years from the time when the right to maintain 
any such action shall have accrued; nor for any statu¬ 
tory penalty or forfeiture, or for libel, slander, assault, 
battery, mayhem, wounding, malicious prosecution, 
false arrest, or false imprisonment after one year from 
the time when the right to maintain any such action 
shall have accrued; and no action the limitation of 
which is not otherwise specially prescribed in this sec¬ 
tion shall be brought after three years from the time 
when the right to maintain such action shall have ac¬ 
crued: * * # (Mar. 3,1901, 31 Stat. 1389, ch. 854, § 1265; 
June 30,1902, 32 Stat. 542, ch. 1329.) * 
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Rules. Effect of Findings 

! 

Rules of Civil Procedure. 

} Rule 52. Findings by the Court. 

j (a) Effect. In all actions tried upon the facts with- 
Jout a jury, the court shall find the facts specially and 
, state separately its conclusions of law thereon and di¬ 
rect the entry of the appropriate judgment; and in 
j granting or refusing interlocutory injunctions the court 
| shall similarly set forth the findings of fact and con- 
* elusions of law which constitute the grounds of its ac- 
| tion. Requests for findings are not necessary for pur- 
! poses of review. Findings of fact shall not be set aside 
| unless clearly erroneous, and due regard shall be given 
j to the opportunity of the trial court to judge of the 
j credibility of the witnesses. The findings of a master, 
to the extent that the court adopts them, shall be con¬ 
sidered as the findings of the court. 




BRIEF FOE MARCUS S. GOLDNAMER AND HELEN 
GOLDNAMER, APPELLANTS IN NO. 9238, AND 
APPELLEES IN NOS. 9236 AND 9237. 


IN THE 

United States Court of Appeals 

District of Columbia. 


No. 9236 

THE ELM CORPORATION, et al., Appellants, 

v. 

E. M. ROSENTHAL JEWELRY COMPANY, et al, 

Appellees. 

NoT9237 

EDMTJND L KATJFMANN, et al, Appellants, 

V. 

THE ELM CORPORATION, et al., Appellees. 


No. 9238 

MARCUS S. GOLDNAMER, et al., Appellants, 

v. 

THE ELM CORPORATION, et al., Appellees. 

v. 

Appeals from a Judgment of the District Court of the 
United States for the District of Columbia. 

James C. Wilkes 
George A. Glasgow 
501 Tower Building 
Washington 5, D. C. 
Attorneys for Marcus S. 
Goldnamer and Helen 
Goldnamer 


Wilkes, McGakraghy & Artis 
501 Tower Building 
Washington 5, D. C. 

Of Counsel. 


a&am a** <***** 

in Mb Dtstriot tf 













SUBJECT INDEX. 


Page 

I. JURISDICTIONAL STATEMENT. 1 

II. SHORT STATEMENT . 2 

A. Plaintiffs * Claims. 2 

B. Contentions of Defendants Other than Marcus 

S. Goldnamer and Helen Goldnamer. 3 

C. Contentions of Defendants Marcus S. Gold¬ 

namer and Helen Goldnamer. 3 

D. Trial Court’s Decision . 4 

E. Effect of Trial Court’s Decision. 5 

III. STATEMENT OF THE CASE. 5 

A. Five Founders of Rosenthal—Kay Jewelry En¬ 

terprise . 5 

B. Formation of Eight Retail Stores Prior to Or¬ 

ganization of E. M. Rosenthal Jewelry 
Company. 6 

C. Meeting at Biltmore Hotel to Plan for Organi¬ 

zation of E. M. Rosenthal Jewelry Com¬ 
pany . 7 

D. E. M. Rosenthal Jewelry Company Organized 

and becomes Dominant Corporation in Con¬ 
trol of the Retail Outlets. 8 

E. E. I. Kaufmann has been the Dominant Man in 

Fact in the E. M. Rosenthal Jewelry Com¬ 
pany and in the Entire Jewelry Enterprise 12 

F. The 10% Arrangement—Its Origin and Effect 12 

G. The Trattner Agreement. 13 

H. Threats to Terminate the 10 Per Cent Ar¬ 

rangement . 17 

IV. STATEMENT OF POINTS. 17 

V. SUMMARY OF ARGUMENT. 17 


















11 


Index Continued. 


VI. ARGUMENT 


Page 
. 19 


A. Marcus S. Goldnamer and Helen Goldnamer 
Are Entitled to a Judgment Enjoining Per¬ 
manently Defendants E. I. Kaufmann and 

I C. D. Kaufmann from Attempting to Discon¬ 
tinue the So-called 10 Per Cent Arrange¬ 
ment Between the E. M. Rosenthal Jewelry 
Company and the Retail Jewelry Stores... 19 

T 

[ 1. Threats made by E. I. Kaufmann and C. D. 

Kaufmann. 19 


2. Injunctive Relief Granted against E. I. Kauf- 

. mann and C. D. Kaufmann is Helpful but 

1 Insufficient and Should be Broadened in 

its Scope. 21 

3. The Court Will Mold the Decree to fit the 

; Requirements of the Particular Case .... 23 


, 4. A Corporate Officer or Director may be En- 

i joined from Breaching his Fiduciary 

Trust.. 27 


; B. Edmund I. Kaufmann, Marcus S. Goldnamer, 

E. M. Rosenthal, Albert J. Levy and Saul 
Kaufmann were the founders of the busi¬ 
ness now carried on by the E. M. Rosenthal 
I Jewelry Company, Kay Associates, Inc. 

, and the retail stores, and as such they or 

those vrho have succeeded to their interests 
are entitled to that interest in new stores 
which have been or may be established sub¬ 
sequent to the filing of this suit as they 
equitably received by way of stock interest 
in retail jewelrv stores established from 
1923 to 1935 . 36 

1. The Retail Jewelry Companies, while consist¬ 
ing of a number of Independent Corpo¬ 
rations in Form, in Substance and in Fact 
are Mere Agents of the E. M. Rosenthal 
Jewelry Company under the Actual Com- 


l 

f 

i 

I 

t 

i 

i 








Index Continued. 


in 


Page 

plete Control of Edmund I. Kaufmann, 
the President of the E. M. Rosenthal 
Jewelry Company. 36 

2. The Opportunity of Opening New Kay Stores 
was a Corporate Opportunity belonging 


to the E. M. Rosenthal Jewelry Com¬ 
pany and not to Its Corporate Officers In¬ 
dividually . 41 

* 

a. As to Corporate Opportunity. 44 

(1) The opportunity was one which E. M. 
Rosenthal Jewelry Company was “fi¬ 
nancially able to undertake”. 44 


(2) The opportunity was in the “same line 

of business” as that of the E. M. Ro¬ 
senthal Jewelry Company and would 
be “of practical advantage to it”.. 44 

(3) E. M. Rosenthal Jewelry Company had 

both “an interest and a reasonable 
expectancy” in the opportunity.... 45 

(4) By embracing the opportunity in this 

case the “self interest of the corpo¬ 
rate officer will be brought into con¬ 
flict with his corporation” . 47 

(a) The opportunity was a “corporate” 
and not a “private” opportunity... 47 

(b) As to use by officer of corporation’s 

resources. 47 

C. The plaintiffs are estopped, barred by the stat¬ 
ute of limitations, and barred by laches from 
any recovery against Marcus S. Goldnamer 
or Helen Goldnamer in connection with the 
issuance of stock in the 18 retail jewelry cor¬ 
porations opened from 1935 through 1941.. 50 


VII. CONCLUSION 


51 









f 

! 

> 

I 

I 

iv j Index Continued. 

' I 
I 

| TABLE OF CASES CITED. 

I* Page 

t 

Alexander v. Hillman, 296 U. S. 222.24,26 

American Brake Shoe etc. Co. v. New York Rv. Co., 

\ 293 F. 613. 26 

Bailey v. Jacobs, 189 Atl. 321. 48 

Board of Com. v. A. V. Wills & Sons, 236 F. 362. 24 

Chicago, Milwaukee & St. Paul Ry. Co. v. Minn. Civic 
r & Commerce Asso., 247 U. S. 4*92, 62 L. Ed. 1234. .37,38 
Col. Ave. Sav. Fund Co. v. Dawson, 130 F. 152, 176... 24 

Commerce Trust Co. v. Woodbury, 77 Fed. (2d) 478.. 37 

Corbus v. Gold Mining Co., 187 U. S. 455, 47 L. Ed. 256 30 
Detroit Motor Appl. Co. v. General Motors Corp., 5 


; Fed. Supp., 27..*. 38 

Dbdge v. Woolsey, 18 How. 331,15 L. Ed. 401.30, 31 

Gjay v. Hudson River Elec. Power Co., 187 F. 12. 39 

Gfoodhue Jones Warehouse Co. v. Davis, 81 Minn. Rep. 

210..... 49 

Gjrismer v. Merger Mines Corp., 43 Fed. Supp. 990.... 26 

Gfruth v. Loft, 23 Del. Cli. 255, 5 Atl. 2nd, 503.42,43,44 

Harrison v. Thomas, 112 Fed. 22. 29 

Hawes v. Oakland, 104 U. S. 450, 26 L. Ed. 827. 30 

Hyams v. Calumet & Hecla Mining Co., 221 Fed. Rep. 


Industrial Research Corp. v. General Motors Corp., 29 

F. (2d) 623. 39 

In re: Muncie Pulp Co., 139 F. 546. 39 

In re: Kentucky Wagon Mfg. Co., 3 Fed. Supp. 958.. 36 

Jones v. Missouri Electric Co., 144 Fed. 765.24, 25, 26,30, 31 

Kessler & Co. v. Ensley Co., 129 F. 397 . 24 

Lebold v. Inland Steel Co., 125 Fed. Rep. 2d, 371. 32 

Majestic Co. v. Orpheum Circuit, Inc., 21 F. 2nd 720.. 39 

Matter of Watertowm Paper Co., 169 F. 252. 39 

Montgomery Light Co. v. Montgomery Traction Co., 

\ i T1 /?S^7 A a 


• JL*/ JL JL - V/V ...... 

New York Trust Co. v. Carpenter, 250 F. 668. 39 

Pepper v. Litton, 308 U. S. 295, 84 L. Ed. 281. 40 

Pittsburgh & Buffalo Co. v. Duncan, 232 F. 584. 39 

pollock v. Farmers Loan & Trust Company, 157 U. S. 
R-emick Music Corp. v. American Tobacco Co., 57 Fed. 

| Supp. 475 . 26 

Robotham v. Ins. Co., 64 N. J. Eq. 673, 53 Atl. 842.... 29 

Salton Sea Cases, 172 F. 820. 24 

i 

i 

f 

! 

r 


/ 

; 


























Index Continued. 


v 


Page 


Sinitz v. Leopold, 51 Minn. 455, 53 N. W. 719. 49 

Union Pac. R. R. Co. v. Chic. R. I. & P. R. Co., 163 

U. S. 564. 24 

U. S. v. Del. L. & W. R. Co., 238 U. S. 516, 59 L. Ed. 

1438 38 

U. S. v. Leliigh Vailey R. R. Co., 220 U. S. 257* 55 

L. Ed. 458 . 38 

U. S. v. Union Pac. R. R. Co., 226 U. S. 61, 57 L. Ed. 124 30 

429, 39 L. Ed., 759. 30 

Wright v. Orville Mining Co., 40 Calif. Rep. 27. 34 

TEXTS. 

Chaffee v. Simpson (Cases on Equity, 372). 24 

Pomeroy’s Equitv Jurisprudence, 5th Ed., Vol. 1, page 

140 .*.. 23,24 

Story Eq. Jr., 14 Ed., Sec. 28. 26 

2 Cook on Corporations (6th Ed.), p. 1675. 31 

2 Clark & Marshall on Corporations, p. 1676 . 31 

3 Clark & Marshall on Corporations, p. 2289. 30 

5 Pomeroy’s Equity Jurisprudence, Sec. 305, pp. 347-8 31 


ANNOTATIONS. 


1st Nat. Bank v. Bryn, etc., Corp., 109 ALR 1123_ 24 

Boring v. Ott, 19 LRA, (NS) 1080. 24 

Gamble v. Queens County Water Co., 9 LRA, 527_ 30 

Miner v. Ice Co., 17 LRA, 412. 29 

Memphis & C. R. Co. v. Woods, 7 LRA 605. 31 

Memphis & Ark. River Packet Co. v. Agnew, LRA 

1916A 640 . 49 

Peoples, Pittsburgh Tr. Co. v. Saupp, 103 ALR, 844... 24 

Sears Roebuck v. Camp, 118 ALR, 762. 24 

STATUTES. 

D. C. Code, (1940) Section 11—301, 11—306. 2 

D. C. Code, (1940) Section 17—101. 2 






























IN THE 


United States Court of Appeals 

District of Columbia. 

No. 9236. 

THE ELM CORPORATION, et al., Appellants, 

v. 

E. M. ROSENTHAL JEWELRY COMPANY, et al., 

Appellees. 

No. 9237. 

EDMUND I. KAUFMANN, et al., Appellants, 

v. 

THE ELM CORPORATION, et al., Appellees. 

No. 9238. 

MARCUS S. GOLDNAMER, et al., Appellants, 

v. 

THE ELM CORPORATION, et al., Appellees. 

Appeals from, a Judgment of the District Court of the 
United States for the District of Columbia. 

BRIEF FOR MARCUS S. GGLDNAMER AND HELEN 
GOLDNAMER, APPELLANTS IN NO. 9238, AND 
APPELLEES IN NOS. 9236 AND 9237. 

I. JURISDICTIONAL STATEMENT. 

This is an appeal, consolidated with two cross appeals, 
from a final judgment of the District Court of the United 
States for the District of Columbia (App. 129-131) in a 
civil action, wherein The Elm Corporation and Edwin M. 
Rosenthal, plaintiffs, sought a declaratory judgment against 
defendants E. M. Rosenthal Jewelry Company, a corpora¬ 
tion, Edmund I. Kaufmann and other officers, directors and 
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stockholders of the Rosenthal Company, and sought an ac¬ 
counting from an injunction against the defendant (App. 
56-57, 103-104). 

The relief claimed was within the general equity juris¬ 
diction of the District Court, D. C. Code (1940), Sec. 11- 
301,11-306. A review of the judgment by this Court is au¬ 
thorized by D. C. Code (1940), Sec. 17-101. 

n. SHORT STATEMENT. 

A. Plaintiffs’ Claims. 

A concise statement of plaintiffs’ claims as set forth in 
their brief filed herein is as follows: 

, “For over twenty-seven years the plaintiff, Edwin 
| M. Rosenthal, and later the assignee of his interest, The 
• Elm Corporation (owned entirely by his three chil- 
I dren) jointly participated with certain of the individual 
j defendants in the development of a large jewelry ven- 
j ture, both wholesale and retail. At the time of the suit 
in 1943 there were seventy retail stores in the chain, 
operating in eighteen states through sixty retail cor¬ 
porations, generally under the trade name ‘Kav Jew¬ 
elry Stores.’ The so-called ‘wholesale company’ is 
known as the E. M. Rosenthal Jewelry Company. The 
stores and wholesale company were operated as a large 
single unitary enterprise. 

I “Plaintiffs below, The Elm Corporation and Edwin 
J M. Rosenthal, brought this action to prevent the defen- 
! dants, E. I. Kaufmann and others—who were coadven¬ 
turers in the jewelry enterprise and the controlling offi¬ 
cers and directors of the Rosenthal Jewelry Company 
and of the retail corporations—from overreaching and 
usurping solely for themselves the benefits of the en¬ 
terprise by having 

f “(a) plaintiffs declared to be the beneficial owners 
of certain stock of corporations operating eighteen re¬ 
tail jewelry stores, opened from 1935 through 1941, of 
a chain of seventy stores, which stock should have been 
allotted to plaintiffs as their share of the jewelry en- 
i terprise described in the complaint, such stock having 
been wrongfully allotted by defendants to themselves 

f 

\ 

i 

i 

I 

i 

i 

f 
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or to members of their families for their own personal 
advantage or gain; 

“(b) plaintiffs declared to be entitled to participate 
proportionately in the stock of retail corporations or¬ 
ganized after 1941; 

“(c) defendants enjoined from terminating the ar¬ 
rangement, in effect for twenty years, whereby the re¬ 
tail stores paid the 1 wholesale company, ’ a 10% service 
charge for acting as a centralized merchandising agent 
for all the retail stores—which was the principal source 
of income of the wholesale company and which Kauf- 
mann, as the head of the business, threatened to de¬ 
stroy.’ ’ 

B. Contentions of Defendants Other Than Marcus S. 

Goldnamer and Helen Goldnamer. 

The defendants other than Mr. and Mrs. Goldnamer con¬ 
tended that they owed no duty to the plaintiffs or to Marcus 
S. Goldnamer or Helen Goldnamer to offer them an oppor¬ 
tunity to purchase corporate stock of new stores in the 
chain, although they had done so for many years since 1919, 
such defendants contending that each new store was a sepa¬ 
rate venture of these defendants in which plaintiffs and 
Mr. and Mrs. Goldnamer were not entitled to participate 
as a matter of right. 

Defendants other than Mr. and Mrs. Goldnamer further 
contended that the 10 per cent service charge arrangement 
could be terminated at any time by either the wholesale com¬ 
pany or any of the retail stores. 

C. Contentions of Defendants Marcus S. Goldnamer and 

Helen Goldnamer. 

Defendants Marcus S. Goldnamer and Helen Goldnamer 
contend as follows: 

1. The existing arrangement between the retail jew¬ 
elry stores and the E. M. Rosenthal Jewelry Company, 
involving the obligation on the part of the retail jewelry 
stores to pay the E. M. Rosenthal Jewelry Company 
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ten per centum of the cost of all jewelry purchased by 
the retail jewelry stores heretofore organized or here¬ 
after to be organized, be enforced by additional appro- 
j priate injunctive relief herein (App. 104, 105 ; 837, 
j 838). 

i 

2. The rights of the E. M. Rosenthal Jewelry Com- 
f pany, or the holders of its stock, to participate in the 
r subscription for and distribution of capital stock of 
j retail jewelry corporations organized subsequent to the 
■ filing of this suit be determined on the basis of re- 
| quiring a controlling share of stock to be issued to the 

stockholders of the E. M. Rosenthal Jewelry Company 
J in proportion to their stockholdings in the E. M. Rosen- 
| thal Jewelry Company (App. 105; 837, 838). 

3. The plaintiffs are barred by the statute of limita¬ 
tions and by laches are estopped from any recovery 

j against these defendants in connection with the issu- 
• ance of stock in the eighteen retail jewelry corporations 
opened from 1935 through 1941 (App. 96, 97). 

It will be noted that with regard to contentions 1 and 
2, above, the position of Marcus S. Goldnamer and Helen 
Goldnamer is in general harmony with that of The Elm 
Corporation; whereas with respect to contention 3, the posi¬ 
tion of Marcus S. Goldnamer and Helen Goldnamer is in 
general keeping with the position taken by the Kaufmann 
interests. 

I D. Trial Court’s Decision. 

t 

j The Trial Court erred in: 

! 1. Failing to protect adequately the ten per cent arrange¬ 
ment by not granting broader and more general injunctive 
relief (App. 129, 130). 

2. Failing to hold that Marcus S. Goldnamer and Helen 
Goldnamer have the right to participate in stock in new 
retail jewelry corporations organized subsequent to the fil- 
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mg of this suit and not covered by the Trattner agreement 
(App. 129). 

E. Effect of Trial Court’s Decision. 

As a result of the judgment of the Trial Court: 

1. Marcus S. Goldnamer and Helen Goldnamer, as own¬ 
ers of 25 per cent of the capital stock of the E. M. Rosen¬ 
thal Jewelry Company, are in imminent danger of having 
their stock interest wiped out of all but liquidating value 
should the injunction granted prove to be ineffectual in 
preventing a discontinuance of the 10 per cent arrange¬ 
ment. The Rosenthal Jewelry Company as a going con¬ 
cern is worth between $3,000,000 and $4,000,000, whereas if 
it lost the business of the Kay retail stores it’ would be 
merely a shell with a liquidating value of less than 
$1,000,000 (App. 631). Its net earnings after taxes during 
the previous five years averaged somewhere between 
$150,000 and $200,000 per year (App. 632). 

2. Mr. and Mrs. Goldnamer are deprived of their pro¬ 
portionate share of stock in retail jewelry corporations 
formed subsequent to the date of the filing of this action. 

HI. STATEMENT OF THE CASE. 

In spite of the size of the record in this case, there are 
few facts actually in dispute. 

A. Five Founders of Rosenthal-Kay Jewelry Enterprise. 

E. I. Kaufraann, M. S. Goldnamer, E. M. Rosenthal, Al¬ 
bert J. Levy and Saul Kaufmann have been referred to as 
“the founders” (App. 730), “the active original owners of 
the entire business” (App. 728,729) and the “original part¬ 
ners” (App. 731) of the entire Rosenthal-Kay Jewelry en¬ 
terprise as it existed at the time of the filing of this suit. 

Prior to engaging in the jewelry business during the pe¬ 
riod from 1916 to 1919 when the first two stores were being 
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opened (App. 336; 190), no one of the five had previously 
hdd any experience in the jewelry business. Saul Kauf¬ 
mann had been in the cleaning and dyeing business in De¬ 
troit (App. 335; 424). E. I. Kaufmann had been in business 
in Toledo, Ohio, selling “clothing at one price, $10.00” 
(App. 690), and in 1915 had opened an installment plan 
furniture store in Reading (App. 689). E. M. Rosenthal 
had been engaged in the furniture business in Toledo (App. 
4j23) and was a man of wealth (App. 422). Albert J. Levy 
hjad been engaged in the furniture business with Messrs. 
Kaufmann and Rosenthal (App. 429). Marcus S. Gold- 
namer had been sales manager of the Hub Furniture Com¬ 
pany (App. 189, 190), one of Washington’s old credit fur¬ 
niture stores. 

I 

I 

B. Formation of Eight Retail Stores Prior to Organization 
of E. M. Rosenthal Jewelry Company. 


i In 1916, E. I. Kaufmann and Saul Kaufmann opened the 
#rst Kay store in Reading, Pennsylvania, where E. M. 
Rosenthal and E. I. Kaufmann were associated in the fur¬ 
niture business (App. 689). It was incorporated, and each 
brother took a 50 per cent stock interest (App. 689; 895). 
! Before the second Kay store was opened, Mr. Goldnamer, 
who was looking for a business opportunity, was intro¬ 
duced to Mr. E. I. Kaufmann by Mr. Rosenthal (App. 187, 
4.88). 


In the spring of 1919 the second and third stores were 
opened in Allentown, Pennsylvania, and Washington, D. C. 
Their opening dates were nine days apart (App. 190). 
Mr. Goldnamer took over the management of the Washing¬ 
ton, D. C., Kay store (App. 193, 587) and became a 25 per 
jcent stockholder (App. 895). 

Each of the “founders” were stockholders in the Allen¬ 
town and Washington stores (App. 895). Subsequent to 
jthe opening of the first Reading store a policy was followed 
!of issuing a stock interest to what has been referred to as 
the local store management group (App. 728; 895 to 897). 


t 

i 
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Before the Allentown and Washington stores were 
opened plans were made for opening additional retail 
stores (App. 191). 

In 1921, three new stores were opened followed by two 
more in 1922. All the * ‘founders’* or “partners” were 
stockholders in each of these five stores (App. 895). 

At some time later, Mr. Goldnamer became a stockholder 
in the first store at Beading. 

Thus, at the end of 1922, there were eight retail jewelry 
stores. They had been established for and controlled by 
the five founders and their families (App. 193; 895). 

€. Meeting at Biltmore Hotel to Plan for Organization of 
E. M. Rosenthal Jewelry Company. 

In 1923, E. I. Kaufmann extended an invitation to the 
five founder-partners in the retail jewelry business to at¬ 
tend a conference at the Biltmore Hotel, New York City. 
None other than the five were invited and they all came. 
He had a plan to present to them which he had previously 
discussed with Mr. Goldnamer (App. 624). 

His plan involved the formation of a corporation with a 
capitalization of $150,000, the stock of which would be 
divided 30 per cent to E. I. Kaufmann, 25 per cent to M. S. 
Goldnamer, 20 per cent to E. M. Rosenthal, 15 per cent to 
Albert J. Levy and 10 per cent to Saul Kaufmann (App. 
125, 126, 340, 429). The new corporation was to act as 
a buying agent or “wholesale house” for “all the stores 
that were then in existence and those that would come into 
existence” (App. 198). The founder-partner group would 
then be able to make money two ways—out of the so-called 
wholesale functions of the new corporation and the retail 
function of retail stores. It was also the plan that the re¬ 
tail stores formed and to be formed would be supervised 
by the new corporation. The plan involved the “consoli¬ 
dation of many things pertaining to the retail jewelry busi¬ 
ness” under the control of the new corporation. These 
things included “advertising, buying of merchandise, legal 
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and audit” services (App. 194, 195). The new corporation 
was to receive 10 per cent on all goods purchased by the 
retail stores, after stripping discounts and rebates. This 
constituted a substantial savings to the stores since the 
differential between wholesale and retail was about 35 per 
cefit, as against 10 per cent under the plan. In addition, for 
the) 10 per cent, supervision of the retail stores by the new 
corporation was “thrown in”. The plan was to “central¬ 
ize and solidify the control of the stores that the five men . 
or ;their families or nominees had then; and it of course 
wajs decided that the stores to be opened w’ere to be opened 
by the Rosenthal Jewelry Company, and, therefore, the con¬ 
trol that already was vested in those men as individuals 
would thus become vested in the corporation as a corpora¬ 
tion (App. 624, 625, 626). 

E. I. Kaufmann testified that at this meeting he “had 
to sell them (the founder-partner group) on the idea” 
(App. 343). 

(‘That plan was—was and is carried out * * * to this 
day with elaborations and additions of personnel, and so 
forth” (App. 626). 

D. E. M. Rosenthal Jewelry Company Organized and Be¬ 
comes Dominant Corporation in Control of the Retail 
Outlets. 

The new corporation was organized under the laws of 
the Districi of Columbia taking the name of the E. M. 
Rosenthal Jewelry Corporation. The Certificate of Incor¬ 
poration (App. 905, 906) was filed on May 12, 1923, and 
states its objects and powers in paragraphs II and HI to 
be as follows: 

I “II. 

i “The objects and purposes for which this corpora- 
j tion is formed is to engage in the wholesale jewelry 
; business in the District of Columbia and elsewhere 
! throughout the United States, and in that connection 
, to do all things necessary and essential for the man- 
! agement, conduct and operation of the said business. 
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“m. 

“The corporation shall have power to enter into 
leases and contracts, relative to its business, and to 
purchase and acquire such real estate as may be nec¬ 
essary to enable the Company to carry on its business 
in the District of Columbia and elsewhere throughout 
the United States, and in general to perform all other 
acts and things necessary and expedient to be done 
and performed for the conduct, operation and advance¬ 
ment of its said business, and to have and to exercise 
all of the powers conferred by law upon corporations.’ ’ 

The certificate was executed by “Marcus S. Goldnamer, 
Fulton Brylawski and Edmund I. Kaufmann”, who were 
named as trustees for the first year. Mr. Brylawski, the 
company’s attorney, and Mr. Goldnamer were named as 
residents of the District of Columbia and Mr. E. I. Kauf¬ 
mann as a resident of Reading, Pennsylvania. The City 
of Washington was named as place “in which the opera¬ 
tions and business of the company is to be carried on” 
with the right reserved to conduct business elsewhere. 

Mr. Goldnamer was named secretary-treasurer and was 
general manager in fact until the controversy resulting in 
this litigation was started. 

In the next four corporations to be formed the founder- 
partners in their individual capacities got very little stock, 
but approximately 60 per cent was issued to the E. M. 
Rosenthal Jewelry Company, which was entirely owned by 
the founder-partner group (App. 896). 

From 1923 to 1935 stock in the thirty-odd retail jewelry 
corporations formed was in the aggregate issued substan¬ 
tially in the same proportions to the founder-partner 
group, or members of their immediate families as their 
nominees, as their stock ownership in the E. M. Rosenthal 
Jewelry Company (App. 896; 918 to 920; and tabulation 
on page 9 of Elm brief). These proportions as to family 
groups were, 30% to E. I. Kaufmann, 25% to M. S. Gold¬ 
namer, 20% to E. M. Rosenthal, 15% to A. J. Levy and 
10% to Saul Kaufmann. 
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The E. M. Rosenthal Jewelry Company from the time 
of tts organization w*as the dominant and controlling factor 
in fche Kay jewelry enterprise established in the previous 
years with the capital, ingenuity and effort of the five 
founder-partners. 

The E. M. Rosenthal Jewelry Company sold only to the 
K$y retail stores (App. 701). 

Offices were established, in the year 1923, at 1342 G Street, 
N.[ W., Washington, D. C. Everyone employed in these 
offices was on the payroll of the E. M. Rosenthal Jewelry 
Ccjmpany (App. 620). 

The retail stores were so supervised by the E. M. Rosen¬ 
thal Jewelry Company that “the managers as such, about 
al^ they had to do themselves, of their own initiative, was 
to sell the goods and collect the money. The rest of the 
thjng was stereotype, was written out for them or told 
them what to do, where to advertise, how T to advertise, 
when to advertise, how to bank, where to bank, and what 
ncft” (App. 606). The officers of the E. M. Rosenthal Co. 
attended to all other matters including hiring store mana¬ 
gers, negotiating leases, allocating stock in the retail 
jewelry corporations and numerous other things. 

The early supervision was done by Messrs. E. I. Kauf- 
mann and Goldnamer (App. 588) who were on the E. M. 
Rosenthal Jewelry Company payroll (App. 620) and were 
respectively president and secretary-treasurer. 

Later, in 1933, General Associates, Inc., was formed be¬ 
cause of advice that the E. M. Rosenthal Jewelry Company 
ccjuld not purchase stock of other corporations (App. 251). 
The stock of General Associates, Inc., was issued to the 
stockholders of the E. M. Rosenthal Jewelry Co. and in 
the same propositions as they held stock in the E. M. Rosen¬ 
thal Jewelry Company. Later on in 1937 “a notice was 
sent out to all the stores that General Associates, Inc., was 
taking over the supervisory functions” (App. 158). In 
1938, for tax reasons, the corporation was dissolved and 

assets distributed to its stockholders who were identical as 

f . 

I 
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to name and ratio of interests as those of the E. M. Rosen¬ 
thal Jewelry Company. 

In 1936, Kay Associates, Inc., was formed. The stock 
was issued to E. I. Kaufmann, his son Joel S. Kaufmann, 
and Marcus S. Goldnamer. Thereafter they signed a decla¬ 
ration of trust acknowledging the holding of the stock in 
trust for the Kay stores throughout the United States (App. 
81, 82). Up to the time of this controversy, E. I. Kaufmann 
and Marcus S. Goldnamer always had been on the pay¬ 
roll of the E. M. Rosenthal Jewelry Company and Joel S. 
Kaufmann was first employed with the E. M. Rosenthal 
Jewelry Company in 1933 and was later employed with 
General Associates, Inc., in 1938 (App. 177,180). The pur¬ 
poses of the corporation were to take over supervision of 
the stores, employing and training managers, advertising, 
and assessing the stores to pay expenses (App. 113). The 
supervision and certain other services were all previously 
performed by the Rosenthal Company as clearly stated in 
the Trattner agreement (App. 909). A Board of Super¬ 
visors was established by Kay Associates to determine 
broad policies for the chain of retail stores, such Super¬ 
visors being selected from the presidents and managers of 
retail stores. This group supervises the detailed operation 
of the retail stores (App. 856-859, 862). This Board of 
Supervisors has as its sole source of authority that author¬ 
ity delegated to it by E. I. Kaufmann, but E. I. Kaufmann 
did not lose the authority to supervise (App. 809). 

A great deal of the supervision was taken over from the 
E. M. Rosenthal Jewelry Company by Kay Associates, Inc., 
in 1936, surrendered by Kay Associates, Inc., to General 
Associates, Inc., in 1937, and turned back to Kay Asso¬ 
ciates, Inc., in 1938. For the doing of E. M. Rosenthal 
Jewelry Company’s supervision, that company'has paid 
Kay Associates, Inc., from $12,000 to $18,000 per vear 
(App. 771). 
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E. E. I. Kaufmann Has Been the Dominant Man in Fact in 
; the E. M. Rosenthal Jewelry Company and in the En- 

j tire Jewelry Enterprise. 

• 

1$. I. Kaufmann has been on the payroll of the E. M. 
Rosenthal Jewelry Company from the beginning (App. 620), 
but he has never received a salary from any of the retail 
jewelry corporations even including the first one opened in 
Reading (App. 747, 748) in 1916 (App. 895). 

Counsel for E. I. Kaufmann and the other Kaufmann de¬ 
fendants in his opening statement states that E. I. Kauf- 
majnn “runs the companies’’ and is the “dominant man” 
in the entire jewelry enterprise involved in this litigation 
(Aipp. 162). 

Mr. Goldnamer testified that E. I. Kaufmann had “final 
say” in fact (App. 245) “in connection with all matters 
having to do with either the wholesale end of the business 
or [the retail end of it”. 

The plaintiffs’ proof and the theory of their case was 
predicated upon the dominant, position and authority of 

E. I. Kaufmann. 

F. The 10 Per Cent Arrangement—Its Origin and Effect. 

[The 10 per cent arrangement originated by the approval 
of [and agreement by the five founders at the Biltmore Hotel 
meeting in 1923 (App. 126, 198, 441, 442 and 787) of the 
plan of E. I. Kaufmann (App. 763). 

Counsel for E. I. Kaufmann in his opening statement 
clearly states these facts: 

“Now this arrangement with the stores which Mr. 
Levin has described was initiated at that time and has 
been in existence ever since. Everything that was 
sold to the stores that was for resale, was sold at a 
10 per cent profit to the Rosenthal Jewelry Company 
and anything that the stores bought from anyone else, 
there had to be 10 per cent paid to the Rosenthal 
Jewelry Company. 

} • • • • • • • • • 

I 

l 

i 

i 

r 


» 



13 


“Of course there would be occasions when the Rosen¬ 
thal Company would buy products and they would go 
up in price so they could have sold them to somebody 
else for more than the 10 per cent profit the stores 
gave them. On the other hand it might go the other 
way, but when you consider the whole thing by and 
large over a period it has been a sufficiently satisfac¬ 
tory arrangement, both for the stores and for the 
Rosenthal Company, that it has continued the exist¬ 
ence from the beginning down to this time.” (App. 
154, 155) 

It is significant that this 10 per cent so-called service 
charge paid by the retail stores to the E. M. Rosenthal 
Jewelry Company was based on all goods purchased from 
both the E. M. Rosenthal Jewelry Company and others. 
Thus, the E. M. Rosenthal Jewelry Company had a financial 
interest in the retail jewelry stores entirely independent 
of the so-called wholesale function of the E. M. Rosenthal 
Jewelry Company. 

Mr. Goldnamer testified that the 10 per cent arrangement 
was advantageous to both the E. M. Rosenthal Jewelry 
Company and the Kay Retail Stores (App. 627, 628). 

Mr. E. I. Kaufmann testified: 

“The 10 per cent we lived up to faithfully. I have 
a perfectly clear conscience on it. I was always of the 
impression that it was something to the mutual advan¬ 
tage of both the stores and the wholesale house.” 
(App. 703) 

The duration and effect of the 10 per cent arrangement 
as contemplated is clearly set forth in the Trattner agree¬ 
ment following. 

G. The Trattner Agreement. 

This agreement (App. 908 to 913) was executed on Sep¬ 
tember 1, 1928. The E. M. Rosenthal Jewelry Company 
had been operating for five years. No controversy or 
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thought of controversy between any of the original five 
existed. 

n is the only writing ivhich definitely reveals what the 
original five regarded as the duration and effect of the 
so-called 10 per cent “arrangement” agreed to orally by 
ther founders at the Biltmore Hotel meeting in 1923. 

The signatory parties are (1) the three present surviving 
of the five founders of the retail business and the original 
stockholders of the E. M. Rosenthal Jewelry Company, 
(2) the E. M. Rosenthal Jewelry Company, and (3) David 
R. Trattner. 

The introductory recitations are of great interest. A 
mere emphasis will indicate the more pertinent parts. 

“Whereas the parties of the second part own a con¬ 
trolling interests in and operate a number of jewelry 
stores in Massachusetts, Connecticut, Pennsylvania, 
Maryland, Ohio, West Virginia and other states, and 
in the District of Columbia, which said stores do busi¬ 
ness under the trade name of the Kay Jewelry Com¬ 
pany, and 

“Whereas, through the efforts of the parties of the 
! second part, in connection, with the management, op- 
• eration and supervision and merchandising of the said 
' stores the said stores have been and are now being 
, profitably operated, and the said trade-name of the 
1 Kay Jewelry Company has acquired great good-will 
with the public and in the jewelry trade, and 

\ 

“Whereas, the party of the first part desires to en¬ 
gage in the jewelry business in certain western states 
of the United States and to associate himself in the 
said business, with the said parties of the second part, 
in order that he may enjoy and use the name and good- 
: will of the Kay Jewelry Company and have and enjoy 
the advantages through such association, of the super¬ 
vision and merchandising of the said parties of the sec¬ 
ond part;” 

I 

i 

! 
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Paragraph numbered 6 provides: 

“6. The party of the first part further agrees to pur¬ 
chase from the E. M. Rosenthal Jewelry Company, one 
of the parties of the second part, all of the stock and 
merchandise which may he required for the opening of 
the said stores cmd to purchase from the said E. M . 
Rosenthal Jewelry Company all the stock and mer¬ 
chandise required from time to time for the mainte¬ 
nance, conduct cmd operation of the said stores on the 
same terms and conditions that the said E. M. Rosen¬ 
thal Jewelry Company now supplies the stock and 

MERCHANDISE REQUIREMENTS OF THE OTHER KaY JEWELRY 

stores operated by the parties of the second part, it 
being agreed, however, that should the said party of 
the first part purchase any jewelry stock or merchan¬ 
dise, independently, or otherwise than through the said 
E. M. Rosenthal Jewelry Company, that ten percent 
(10%) of the amount of the cost of any stock or mer¬ 
chandise so purchased shall be paid over to the said 
E. M. Rosenthal Jewelry Company.’’ 

Paragraph numbered 8 provides: 

“8. The party of the first part further agrees that 
each of the said stores to he opened as herein provided, 
shall pay its pro rata of the cost of any advertising or 
other service furnished to it from time to time hy the 
said E. M. Rosenthal Jewelry Company.” 

Paragraph number 10 provides: 

“10. In consideration of the covenants to be kept 
and performed by the said party of the first part, the 
parties of the second part agree to permit the said 
party of the first part to open the said stores under 
the name of the Kay Jewelry Company, to supply all 
of the merchandise and other stock requirements for 
the operation and conduct of the said stores on the 
same basis that they now supply the merchandise and 
stock requirements of the other Kay Jewelry stores 
operated by the parties of the second part and to fur¬ 
nish advertising cmd other service for the conduct and 
operation of all of the said stores to be opened under 
the terms of this agreement.* * 




By paragraphs lettered “(b)” and “(c)” 30 per cent of 
the dividend stock goes to the E. M. Rosenthal Jewelry 
Company interests and 60 per cent of the control stock also 
goes to them, in which latter respect the following un¬ 
equivocal language is employed: 

• * # “it being the intention of the parties hereto 
that the said parties of the second part (which are E. I. 
Kaufmann, E. M. Rosenthal, M. S. Goldnamer and E. 
M. Rosenthal Jewelry Company) shall always have 
and enjoy control of each and all of the said corpora- 
! tions” (referring to the California retail jewelry cor- 
i porations thereafter to be formed). 

Sections “(f)” and “(g)” provide: 

“(f) The shares of the Class B stock referred to 
herein shall be issued jointly in the names of the said 
parties of the second part, each to own a joint and 
indivisible interest therein, with the right of survivor¬ 
ship. 

“(g) The said parties of the second part agree not 
to sell or dispose of their Sixty percent (60%) of the 
Class B stock unless any offer of purchase which may 
be made to the said parties of the second part shall, 
likewise, include an offer for the purchase of the Forty 
! percent (40%) of the Class B stock held by the party 
‘ of the first part, provided, however, that the privilege 
i is hereby expressly given to the said party of the first 
part to purchase or acquire the Sixty percent (60%) 

I interest in the Class B stock held by the parties of 
j the second part on the same terms and conditions that 
the said parties of the second part may be able to sell 
or dispose of same to any other person, firm associa- 
' tion or corporation.” 

i 

In conclusion, it is provided: 

“This Agreement shall come into existence on the 
day and date first hereinabove set forth and shall con- 
j tinue until its termination by joint consent of the par - 
i ties hereto , unless sooner terminated by operation of 
law.” 


i 
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H. Threats to Terminate the 10 Per Cent Arrangement. 

Threats were made during the last several years which, 
if carried out, would result in a termination of the 10 per 
cent arrangement made at the Biltmore Hotel meeting in 
1923 and reiterated in writing in the Trattner Agreement 
of 1928. The details of these threats will be dealt with in 
the first part of the argument hereinafter set out. 

IV. STATEMENT OF POINTS. 

I. Additional appropriate permanent injunctive relief 
should be granted against E. I. Kaufmann and C. D. Kauf¬ 
man n to prevent the carrying out of threats to permit a 
discontinuation of the so-called 10 per cent arrangement 
between the E. M. Rosenthal Jewelry Company and the 
retail jewelry stores. 

2. The rights of the E. M. Rosenthal Jewelry Company, 
or the holders of its stock, to participate in the subscrip¬ 
tion for and distribution of capital stock of retail jewelry 
corporations organized subsequent to the filing of this suit 
be determined on the basis of requiring a controlling share 
of stock to be issued to the stockholders of the E. M. 
Rosenthal Jewelry Company in proportion to their stock¬ 
holdings in the E. M. Rosenthal Jewelry Company (App. 
105; 837, 838). 

V. SUMMARY OF ARGUMENT. 

A. Marcus S. Goldnamer and Helen Goldnamer are en¬ 
titled to a judgment enjoining permanently defendants E. 
I. Kaufmann and C. D. Kaufmann from attempting to 
discontinue the so-called 10 per cent arrangement between 
the E. M. Rosenthal Jewelry Company and the retail 
jewelry stores. 

B. E. I. Kaufmann, Marcus S. Goldnamer, E. M. 
Rosenthal, Albert J. Levy and Saul Kaufmann were the 
founders of the business now carried on by the E. M. 
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Rosenthal Jewelry Company, Kay Associates, Inc., and 
the retail stores; and as such they, or those who have suc¬ 
ceeded to their interest, are entitled to that interest in 
new [stores which have been or may be established subse¬ 
quent to the filing of this suit as they equitably received 
by way of stock interest in retail jewelry stores established 
frorfi 1923 to 1935. 

1. The retail jewelry companies, while consisting of 
a number of independent corporations in form, in sub¬ 
stance and in fact are mere agents of the E. M. Rosen¬ 
thal Jewelry Company under the actual complete con¬ 
trol of E. I. Kaufmann, the President of the E. M. 
Rosenthal Jewelry Company, acting on behalf of the 
E. M. Rosenthal Jewelry Company. 

2. The Court erred in refusing to hold that the op¬ 
portunity of opening new retail stores was a corpor¬ 
ate opportunity belonging to the E. M. Rosenthal Jew¬ 
elry Company, or its stockholders, and not to its offi¬ 
cers individually. 

a. The provisions of statute restricting the E. M. 
Rosenthal Jewelry Company to one principal busi¬ 
ness, and restricting it against using corporate 
funds to purchase corporate stock of other corpor¬ 
ations do not prevent the stockholders of the E. M. 
Rosenthal Jewelry Company from benefitting from 
the transactions. 

C. The plaintiffs are barred by the statute of limitations, 
andj estopped by laches from any recovery against Marcus 
S. (jxoldnamer or Helen Goldnaraer in connection with the 
issuance of stock in the 18 retail jewelry corporations 
opened from 1935 through 1941. 

i 

) 

i 

i 
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VI ARGUMENT. 


A. Marcus S. Goldnamer and Helen Goldnamer are Entitled 
to a Judgment Enjoining Permanently Defendants E. I. 
Kaufmann and C. D. Kaufmann from Attempting to 
Discontinue the So-Called 10 Per Cent Arrangement 
Between the E. M. Rosenthal Jewelry Company and the 
Retail Jewelry Stores. 

1. Threats made hy E. I. Kauf mann and C. D. Kauf mann. 


The E. M. Rosenthal Jewelry Company was organized in 
1923, and immediately started furnishing jewelry to the 
eight existing stores which were integrated into the Kay 
jewelry group. At the time of the hearing, there were 
seventy Kay jewelry stores. Since 1923, the E. M. Rosen¬ 
thal Jewelry Company has received ten per cent of the 
cost price of all goods sold by all Kay stores, whether pur¬ 
chased from the E. M. Rosenthal Jewelry Company or 
from outside sources (App. 787; 705). 

Today the E. M. Rosenthal Jewelry Company is worth 
between $3,000,000 and $4,000,000 (App. 630-1-2); and if 
liquidated after having been deprived of its business with 
the Kay stores it would be worth something than 
$1,000,000 (App. 630-1). This evidence is uncont^ 
and is confirmed in part by E. I. Kaufmann (App. 811-2). 

E. I. Kaufmann, several months before the hearing in 
the court below, testified relative to a statement which he 
made at a meeting of the stockholders of the E. M. Rosen¬ 
thal Jewelry Company held October 27, 1943. E. I. Kauf¬ 
mann in quoting himself testified as follows: '.>■ 

■ . - V-' 

“ * * • ‘i don’t know what you are going to do or what ^ - ^ 

I am going to do; but I am going to’—let me see how: 

‘I am going to liquidate—if this continues I am going 
to liquidate the Rosenthal Company; if I am unsuc¬ 
cessful at liquidating the Rosenthal Company’—mean¬ 
ing if the board of directors and the stockholders 
voted me down on the thing,* then I will resign from— 
as an officer of the Rosenthal Company’; and that I 
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| would then call together all of the Kay store managers 
f who have been partners in the buying contract—not 
i buying contract,—buying arrangements with the 
' Rosenthal Company, and explain to them just what 
| had happened, and tell them as far as I was concerned 
' they were released, they could either continue buying 
’ from the Rosenthal Company, or quit. ,, (App. 354, 
j 355) 

ft is significant that E. I. Kaufmann has made no re¬ 
traction of his threat. It is dbvious that in a matter of 
this importance E. I. Kaufmann affirmatively determined 
not to assure the court when appearing as a witness that 
the threat would not be carried out. 

[While under direct examination, E. I. Kaufmann testi¬ 
fied (App. 704-5) with respect to reducing to written con¬ 
tract the 10 per cent arrangement in effect since 1923: 

r 

| “I would do all I can to prevent it.” 

• 

In recent months C. D. Kaufmann told Goldnamer: 

4< • * # ^ no (un)certain and very blasphemous terms 
that he would never be connected with any kind of 
business where any of the Rosenthals had any interest 
or had a chance to make any profit” (App. 633-4) 

No qualification or denial of this was made by C. D. 
Kaufmann while he was on the stand following the testi¬ 
mony relating to the foregoing threat. 

Marcus S. Goldnamer was brought into this acrimonious 
litigation between Messrs. Rosenthal and E. I. Kaufmann, 
his close personal friends and business associates of a 
quarter century, as a most unwilling party. The record 
will show that, until pretrial, the Goldnamers were not 
active participants in the litigation. 

Because of the intense feeling engendered between the 
Kaufmanns and the Rosenthals preceding and following 
the filing of this suit, and further by reason of the vital 
property interests of Mr. and Mrs. Goldnamer involved, 
a*id his comprehensive knowledge of the facts relative to 

f 

f 
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the Kay-Rosenthal jewelry enterprise, his active partici¬ 
pation as a witness and a litigant became necessary. 

This bitterness, it is submitted, has created a situation 
whereby the interests of all parties will best be served by 
granting the character of restraint by a formal court judg¬ 
ment that will protect the parties against wasting a busi¬ 
ness that has been so profitable so long. 

2. Injunctive Relief Granted against E. I. Kaufmann and 
C. D. Kaufmann is helpful hut Insufficient and should 
he Broadened in its Scope. 

The trial court wisely granted injunctive relief against 
E. I. Kaufmann and C. D. Kaufmann, but the relief 
granted is insufficient. The judgment (App. 130) provides 
as follows: 

“ • * * That the defendant Edmund I. Kaufmann, be, 
and he is hereby, enjoined from in any way influencing 
or attempting to influence the retail jewelry stores 
heretofore organized to discontinue their purchasing 
arrangement under which these stores pay the E. M. 
Rosenthal Jewelry Company ten per cent over the 
cost price to that Company of goods purchased from 
that Company and pay a like percentage on goods pur¬ 
chased from other sources, and that the bill of com¬ 
plaint as amended filed by the plaintiffs be, and the 
same, is hereby dismissed in all other respects as to 
the defendant E. I. Kaufmann, and it is 
“Further Adjudged, Ordered and Decreed, That the 
defendant Cecil D. Kaufmann, be, and he is hereby, 
enjoined, during such period as he is or may be an 
officer or director of the E. M. Rosenthal Jewelry Com¬ 
pany, from in any way influencing or attempting to 
influence the retail jewelry stores heretofore organ¬ 
ized to discontinue their purchasing arrangement under 
which these stores pay the E. M. Rosenthal Jewelry 
Company ten per cent over the cost price to that Com¬ 
pany of goods purchased from that Company and pay 
a like percentage on goods purchased from other 
sources, * * * ” 
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'With respect to C. D. Kaufmann, although it does not 
appjear in the record, it is a fact that at the first annual 
meeting of the stockholders of the E. M. Rosenthal Jew¬ 
elry Company following the judgment of the lower court 
herein, he was renominated as a director but refused to 
permit his name to stay in nomination as a consequence 
of which he is no longer a director. Neither is he an officer 
of the E. M. Rosenthal Jewelry Company. In his own 
right, he is owner of a 5 per cent stock interest, and as 
trustee for his sister, he controls a like amount. 

The record shows that C. D. Kaufmann (the son of Saul 
Kaufmann and nephew of E. I. Kaufmann, being the 
brothers who were two of the original founders group) 
since 1936 has been delegated and has exercised broad and 
comprehensive authority in fact by E. I. Kaufmann as 
the dominant officers in the Rosenthal-Kay jewelry affairs. 
H6 is without the slightest doubt the heir apparent of E. I. 
Kaufmann as the dominant and controlling factor in the 
affairs of the Rosenthal-Kay jewelry enterprise. 

(Mr. and Mrs. Goldnamer, it is submitted, should not be 
required to remain in a position of peril. C. D. Kaufmann 
has stated that lie would not be connected with a business 
where the Rosenthals “had a chance to make any profit”. 
C. D. Kaufmann’s influence in the affairs of the jewelry 
enterprise has steadily grown since 1936. Should C. D. 
Kaufmann during the lifetime of E. I. Kaufmann or there¬ 
after feel justified in transferring the purchases of the 
retail stores to another source of supply to satisfy his 
threat against the Rosenthal family, such an act would, 
on today’s valuations, cost the Goldnamers alone $500,000 
or more as stockholders in the E. M. Rosenthal Jewelry 
Company. Untold additional amounts probably would be 
lost by the retail jewelry stores which everyone agrees have 
been, and are, mutually benefitted by being able to purchase 
stock in trade at a 10 per cent markup as against the cus¬ 
tomary average markup by a supply house of 35 per cent 
(App. 624, 625). The Goldnamers are large stockholders 
in these retail jewelry stores (App. 895 to 898). 
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With respect to E. L Kanfmaim’s threat, the trial court 

found as follows: 

\ 

“Edmund I. Kaufmann has stated that he would re¬ 
sign as president of the wholesale company and would 
advise the retail units they could buy their merchan¬ 
dise anywhere they wanted to. Such action would 
greatly injure if not practically destroy the business 
of the wholesale company.” (App. 128) 

The court by judicial decree should require that the 10 
per cent arangement continue so long as the E. M. Rosen¬ 
thal Jewelry Company performs its functions for the re¬ 
tail stores and further permanently enjoin C. D. Kaufmann 
as well as E. I. Kaufmann from doing anything directly, 
or indirectly, which would tend to cause the termination 
of the conceded mutually advantageous and profitable 10 
per cent arrangement. 

By so doing, no one could be hurt, and everyone en¬ 
titled to protection would be afforded such protection. The 
only parties who could possibly benefit by a termination of 
the 10 per cent arrangement would be those profiting from 
a transfer of the good will of the E. M. Rosenthal Jewelry. 
Company from it to some other source of supply for the 
retail stores. 

3. The Court WiU Mold the Decree to Fit the. Requirements 

of the Particular Case. 

The courts have and will exercise great elasticity and 
flexibility in the framing of injunction decrees and have 
shaped them so as to fit the facts and circumstances of 
the particular case, leaving undisturbed the rights of in¬ 
nocent parties or stockholders but at the same time grant¬ 
ing full and complete relief in preventing, correcting or 
remedying the wrongful situation of the particular case. 

The following is the rule as stated in Pomeroy’s Equity 
Jurisprudence (5th Ed.—1941) Vol. 1, page 140, Sec. 109: 

“ * * * Equitable remedies, on the other hand, are 
distinguished by their flexibility, their unlimited va- 
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riety, their adaptability to circumstances, and the 
natural rules which govern their use. There is in fact 
no limit to their variety and application; the court of 
equity has the power of devising its remedy and shap¬ 
ing it so as to fit the changing circumstances of every 
case and the complex relations of all the parties.” 

Alexander v. Hillman, 296 U. S. 222; 

Salton Sea Cases, 172 F. 820; 

[ 1st Nat. Bank v. Bryn, etc. Corp., 109 ALR 1123; 

; Sears Roebuck v. Camp . 118 ALR 762; 
j Boring v. Ott, 19 LRA (NS) 1080. 

» 

And later in Sec. Ill, Pomeroy states: 

[“Equity has followed the true principle of contriving 
(its remedies so that they shall correspond both to the 
J primary right of the injured party, and to the wrong 
by which that right has been violated. It has, there- 
| fore, never placed any limits to the remedies which it 
f can grant, either with respect to their substance, their 
| form, or their extent; but has always preserved the 
i elements of flexibility and expansiveness, so that new 
I ones may be invented, or old ones modified, in order 
, to meet the requirements of every case, and to satisfy 
• the needs of a progressive social condition, in which 
, new primary rights and duties are constantly arising 
| and new kinds of wrongs are constantly committed .’’ 

Union Pac. R. R. Co. v. Chicago R. I. <6 P. R. Co.. 163 
U. S. 564; 

Chaffee v. Simpson (Cases on Equity 372); 

Board of Com. v. A. V. Wills & Sons, 236 F. 362; 

Montgomery Light Co. v. Montgomery Traction Co., 

! 191 F. 657; 

Salton Sea Cases, 172 F. 820; 

Col. Ave. Savings Fund Co. v. Dawson, 130 F. 152, 
176; 

Kessler & Co. v. Ensley Co., 129 F. 397; 

Peoples, Pittsburgh Trust Co. v. Saupp, 103 A. L. R. 
844. 

A case illustrative of this is Jones v. Missouri Electric 
• Compcmy (Circuit Court of Appeals, 8th Circuit) 144 Fed. 

j 
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765, wherein a complaint was filed because of the breach 
of the fiduciary relation owed minority stockholders by the 
directors and majority stockholders, in permitting a con¬ 
solidation with another corporation to the advantage of the 
directors and majority stockholders but to the detriment 
of the minority stockholders. The court, in its opinion, in 
deciding that a breach of the fiduciary relation will be en¬ 
joined and that the decree to accomplish this may be shaped 
to fit the particular wrong, said at page 780 through Mr. 
Justice Sanborn: 

“The conclusion of the whole matter is that the bill 
presents facts sufficient to sustain a decree for the re¬ 
habilitation of the Edison Company and for the trans¬ 
fer of the 992 shares of stock to the complainant upon 
its books, if such decree proves to be necessary in order 
to procure adequate relief to the complainant. But the 
court will not be restricted to this or any other specific 
form of relief when the final hearing has been con¬ 
cluded. It is not impossible that the consolidation of 
the corporations has been affirmed by all the stock¬ 
holders of the Edison Company except the complain¬ 
ant, that the bonds and stocks of the Consolidated Com¬ 
pany have been sold upon the market to many persons 
who had no connection with the consolidation and that 
great changes in the character, use and value of the 
property of the Edison Company have been made since 
it was transferred to the new corporation, so that its 
rehabilitation would entail upon the consolidated cor¬ 
poration a loss many times the value to it of the com¬ 
plainant’s interest in the property he seeks. These 
facts, if they exist, create no bar to the recovery of 
complete relief by the complainant, but they may be 
considered by the court below in determining whether 
a decree nisi or a decree for a lien upon the property 
of the Consolidated Company, or upon the property 
of the Edison Company in its hands, for the value of 
the complainant’s interest, would not grant to him ade¬ 
quate relief and be more equitable to all the parties to 
the suit than a decree of rehabilitation. A court of 
equity may vary, qualify, restrain, and modify the rem¬ 
edy it applies so as to do equity and to avoid inequity 
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to mutual and adverse claims, and the substantial 
rights of all the parties” (Italics supplied) 

Judge Schwellenback, in the case of Grismer v. Merger 
Mines Corporation, 43 Fed. Supp. 990 (decided March 21, 
1942j) (confirmed as to point involved in 137 Fed. 2nd 335; 
certiorari denied 88 L. Ed. 478) on novel and involved 
facts, exercised great elasticity and flexibility in framing 
the injunctive relief granted and fitting it to the unusual 
circumstances of the case (see pages 995 and 996, para¬ 
graphs numbered 1 to 11, inclusive). The court enunciated 
the rule in the following language (bottom of page 994): 

“The novelty of the problem will not prevent the 
court from acting and the court may suit proceedings 
;and remedies to circumstances of cases so as to enforce 
substantial rights of all parties before them. ,, ( Alex¬ 
ander v. Hillman, 296 U. S. 222, 56 S. Ct. 204, 80 L. Ed. 
192.) 

and then added: 

“The court may retain jurisdiction of the case for 
the purpose of administering complete relief and doing 
entire justice with respect to the subject matter * * * 
The court will dispose of the whole controversy and 
not decide it piecemeal.” 

In Alexander v. Hillman, 296 U. S. 222, etc., cited by 
Judge Schwellenback, supra, the United States Supreme 
Coijirt states the rule thusly (page 239): 

“Treating their established forms as flexible, courts 
of equity may suit proceedings and remedies to the cir¬ 
cumstances of cases and formulate them appropriately 
i to safeguard, conveniently to adjudge, and promptly 
to enforce substantial rights of all the parties before 
them. See Story Eq. Jr. 14 Ed., Sec. 28.” 

t 

i 

See also Remick Music Corp. v. American Tobacco Co., 
57 Fed. Supp. 475 at pages 477 and 478; and American 
Brake Shoe etc. Co. v. New York Ry. Co., 293 F. 613 at 624 
and 637. 



27 


4. A Corporate Officer or Director may be Enjoined 
from Breaching his Fiduciary Trust. 

The carrying out of the threats by E. I. Kaufmann and 
C. D. Kaufmann would be a serious breach of the fiduciary 
relation between them and the stockholders of the E. M. 
Rosenthal Jewelry Company. Sight has not been lost of 
the fact that E. I. Kaufmann and C. D. Kaufmann are 
officers and directors of many retail jewelry corporations. 
This does not change the equation, since the 10 per cent 
arrangement is mutually advantageous. 

Counsel for the Kaufmanns in his opening statement 
(App. 154) says: 

* • * “Everything that was sold to the stores that 
toas for resale, was sold at a 10 per cent profit to the 
Rosenthal Jewelry Company and anything that the 
stores bought from anyone else , there had to be 10 per 
cent paid to the Rosenthal Jewelry Company.” 
(Italics supplied) 

E. I. Kaufmann (App. 702-3) testified: 

“The 10 per cent we lived up to faithfully. I have 
a perfectly clear conscience on it. I was always of 
the impression that it was something to the mutual 
advantage of both the stores and the wholesale house” 
(Italics supplied) 

Marcus S. Goldnamer (App. 627-8) testified: 

“Q. Now will you point out briefly to the Court the 
advantages and disadvantages factually of this 10 per 
cent arrangement to the stores and to the E. M. Rosen¬ 
thal Jewelry Company? A. Well, to the stores, it 
benefits them greatly. They get the benefit of the 
combined buying, the price, the discounts, and the re¬ 
bates. They get the benefit of centralized advertising. 
When we got 40 stores, and that means getting out ad¬ 
vertising service for the 40 stores, and the 41st store 
comes along, all you have to do is to make another 
set of mats and change the address and the signature 
cut, and you are ready to make its advertising. 
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“Q. Now, what disadvantages? A. Well, there’s 
many more advantages of the retail. It is just as well 
if I pass them on by saying that there were many. 
I don’t know of any disadvantages—to the retail 
si,ores. 

“Q. Yes. A. I don’t know of any. 

“Q. Now, what advantages and what disadvantages 
does this 10 per cent arrangement have to the E. M. 
loosentlial Jewelry Company? A. Well, the advan¬ 
tages are: making a pile of money on a yearly—on 
the— 

0 

“The Court. That was the sole source of its income, 
•was it not ? 

'“The Witness. Practically so. There was a little, 
ljiinor things from the furniture stores and a few out¬ 
ride concerns, that didn’t amount to anything—a frac¬ 
tion of one per cent. 

I “The Court. Yes.” 

A case in some respects analogous to that at bar in which 
breach of the fiduciary relation was enjoined is that of 
Hyams v. Calumet & Hecla Mining Co. (Circuit Court of 
Appeals, 6th Circuit) 221 Fed. Rep. 529, wherein the Calu¬ 
met & Hecla Corporation by means of interlocking director¬ 
ates £nd ownership of stock in a number of other mining 
companies obtained majority control and then proposed a 
plan of consolidation whereunder the assets of the various 
corporations were to be valued and stock issued to the 
stocldiolders of each corporation based upon the ratio value 
that | the assets of each corporation bore to the aggregate 
valuation of all. Minority stockholders in two of the cor¬ 
porations filed suit to restrain the consolidation which had 
been approved by the directorates of all, upon the ground, 
among others, that the valuations of the assets of the two 
were unfairly low and that under the circumstances there 
was a breach of the fiduciary realtion on the part of the 
directors to vote for the consolidation. It was also charged 
that' a certain milling plan which was to be a part of the 

f 
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proposed consolidation was likewise against the interest of 
the said two corporations. In deciding the case, the court 
speaking through Mr. Justice Knappen, determining that 
an injunction should issue enjoining Calumet & Hecla cor¬ 
poration from voting its stock in the election of the board 
of directors of the two corporations in question, said at 
page 540: 

“In view of these facts, the history and development 
of the consolidation plan, the absolute domination in 
fact by the Calumet & Hecla of all the other companies, 
so far as boards of directors and executive officers are 
concerned, its measurable control over the stockhold¬ 
ers of such other companies, and the express testimony 
on the part of a competent witness that both the con¬ 
solidation and the milling plans were against the in¬ 
terests of the Tamarack and Isle Royale, the burden, 
we think, rested upon the Calumet & Hecla to show its 
good faith and the propriety of its action; to show, in 
other words, that it had not disregarded its fiduciary 
relation for its owm benefit and to the prejudice of the 
Tamarack and Isle Royale, assuming, as w*e do for 
present purposes, that its conduct with respect to both 
such plans is here material. Harrison v. Thomas 
(C. C. A. 5) 112 Fed. 22, 29, 50 C. C. A. 98; Robotham 
v. Insurance Co., 64 N. J. Eq. 673, 710, 53 Atl. 842; 
Miner v. Ice Co., 93 Mich. 97,' 111, 112, 53 N. W. 218, 

17 L. R. A. 412.” 

Page 541: ! 

“We have not overlooked the considerations, as af¬ 
fecting the plan of consolidation, that the plan was ac¬ 
tually adopted not only by the directors, but by a three- 
fifths vote of the stockholders of the various companies 
concerned, or the action of the Boston Stock Exchange 
in approving the plan. Nor, in considering the milling 
plan, have we failed to recognize that the Tamarack 
lands could not be sold without the consent of its stock¬ 
holders ; nor the fact that stockholders other than plain¬ 
tiff are not shown to have complained of the milling 
plan; nor that the Calumet & Hecla has only a minority 
interest in the Tamarack and Isle Royale. A control 
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purposely gained and exercised by a minority stock¬ 
holder with the aid of proxies of other stockholders 
may have the same effect as a control by actual stock 
riiajority. See United States v. Union Pacific R. R. 
(to., 226 U. S. 61, 33 Sup. Ct. 53, 57 L. Ed. 124.” 

I 

Pa^e 542: 

! “It is urged that the consolidation plan should be 
ijegarded as a closed incident. While the incident is 
Closed, in the sense that no relief is required as against 
the attempt in question, it is not, we think, unworthy 
of consideration as affecting the important questions 
whether the conduct and dealings of the Calumet & 
Hecla toward the Tamarack and.Isle Royale, and its 
attitude toward the interests of those companies, en¬ 
titles plaintiff to relief of any kind; and, if so, what re¬ 
lief is appropriate. Generally speaking, a minority 
stockholder may sustain an action in a court of equity 
for relief m his own name, not only in case of ultra 
vires action by the directors or of such actually fraud¬ 
ulent transaction by such directors as will result in 

f erious injury to the interests of minority sharehold- 
rs, but also where a board of directors, or a majority 
vf them, are acting for their own interests in a manner 
destructive of the corporation itself or of the rights 
of the other shareholders. Hawes v. Oakland, 104 U. S. 
450, 460, 26 L. Ed. 827; Corbus v. Gold Mining Co., 
187 U. S. 455, 463, 23 Sup. Ct. 157, 47 L. Ed. 256; 
Gamble v. Queens County Water Co., 123 N. Y. 91, 99, 
25 N. E. 201, 9 L. R. A. 527. Such latter action is a 
breach of fiduciary relation. Breach of duty and abuse 
of fiduciary obligation do not necessarily involve* inten¬ 
tional moral delinquency.’ If the act amounts to what 
the law considers a breach of trust, a disregard of duty, 
it is sufficient. Dodge v. Woolsey, 18 How. 331, 345,15 L. 
Ed. 401. See Pollock v. Farmers ’ Loan & Trust Co., 
1 157 U. S. 429, 553, 15 Sup. Ot. 673, 39 L. Ed. 759. A 
• breach of trust by one occupying a fiduciary relation, 
even while in the exercise of a lawful power, ‘is as 
fatal in equity to the resultant act or contract as the 
absence of the power.’ Jones v. Electric Co. (C. C. A. 
8) 144 Fed. 765, 771, 75 C. C. A. 631; 3 Clark & Mar¬ 
shall on Corporations, p. 2289.” (Italics supplied) 
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Page 544: 

“The question of appropriate remedy is not free 
from difficulty ‘The circumstances of each case must 
determine the jurisdiction of a court of equity to give 
the relief sought,’ and a case should be given ‘such 
remedy as its circumstances may require. Dodge 
v. Woolsey, supra, at pages 344 and 345 of 18 
How. (15 L. Ed. 401), respectively. The question is, 
What do the circumstances here require? 

“It would seem proper to enjoin the Calumet & 
Hecla from representing, through its own directors, 
the interests of the Tamarack and Isle Royale upon new 
or further plans affecting their integrity as independ¬ 
ent companies, or the integrity of their plants. But 
such remedy would be unnecessarily confusing in prac¬ 
tical operation. In view of what we have said, we do 
not think plaintiff should be denied all remedy, unless 
and until other action shall be had affecting the in¬ 
tegrity of the companies in which he is interested or 
of their plants. A continuing intention by one corpor¬ 
ation to absorb or destroy the interests of stockhold¬ 
ers in another corporation has been held to justify 
injunction against voting stock in furtherance of such 
control. 2 Clark & Marshall on Corporations, § 540, 
p. 1676; 2 Cook on Corporations (6th Ed.) § 615, p. 
1675; Memphis & C. R. Co. v. Woods, 88 Ala. 630, 644, 
645, 7 South. 108, 7 L. R. A. 605, 16 Am. St. Rep. 81; 
5 Pomeroy’s Eq. Jurisp. § 305, pp. 347-8. We do not 
think the circumstances presented here call for this 
remedy. We are, however, of opinion that plaintiff is 
entitled to the reasonable restraint which a board of 
directors independent of the Calumet & Hecla board 
would naturally bring; in other words, we think the 
Calumet <fc Hecla should be enjoined from voting in 
stock or employing proxies of other stockholders in 
the election of directors for the Isle Royale and Tama¬ 
rack who are, or are intended by the Calumet <& Hecla 
to be, at the same time directors or officers of the 
Calumet <& Hecla. Such remedy would be preventive, 
not punitive. It should afford reasonable protection, 
without undue or unnecessary injury to any interests.” 
(Italics supplied) 
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In the case of Lebold v. Inland Steel Co., 125 Fed. Rep. 
2d series, page 371 (Circuit Court of Appeals, 7th Circuit) 
the £teel corporation forced the dissolution of a steamship 
corporation in which the steel corporation owned a majority 
of the stock. The boats of the steamship corporation were 
sold, at a fair price to the steel corporation as the result 
of the votes of officers and directors common to both cor¬ 
porations at meetings of directors and stockholders of the 
steajmship company. The steel corporation then continued 
to (jperate the boats in the course of the steamship com¬ 
pany’s prosperous business of transporting the steel cor¬ 
poration’s freight for hire. Thereby the steel company 
transferred to itself the valuable and profitable busin-ess and 
good will of the steamship company without paying for it. 
In irnch a situation the court held that the steel corpora¬ 
tion was liable to the steamship company’s minority stock¬ 
holders for such breach of trust, and that this was so even 
though the steel corporation lias statutory power to dis¬ 
solve the steamship company and discontinue the business 
thejreof. The court in deciding the matter and in passing 
dirjectly upon this point said: 

“The directors of a corporation represent it and its 
stockholders; the majority stockholders of a corpora¬ 
tion represent it and its minority stockholders. The 
vote of every director and of every majority stockholder 
y must be directed to and controlled by the guiding ques¬ 
tion of what is best for the corporation, for which he 
I is, to all legal intents and- purposes, trustee. In his 
I voting, in his management, he is bound to be whole- 
! heartedly, earnestly and honestly faithful to his cor- 
1 poration and its best interests; his own selfish inter- 
| ests must be ignored. If when he votes he does so 
j against the interest of his company, against the in- 
i terest of his minority and in favor of his own interest, 
j by such selfish action, by omission of fidelity to his 
! oxen duty as a trustee, he forfeits approval in a court 
of equity. When the Blocks and Randall voted in the 
Steamship Company meeting they were within their 
statutory right to force a dissolution, but no legisla- 
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tive enactment could endow them with the right as 
trustees for the minority stockholders to take over 
for their own, through any legal device, plan or method 
all assets and all business of the company for which 
they were fiduciaries, if to do so was clearly and ob¬ 
viously against the best interests of the company and 
the minority stockholders. Obviously and admittedly 
these gentlemen were not thinking of the Steamship 
Company’s interest; they were wholly ignoring it. 
Their sole interest lay in the Steel Company and, in 
the words of Randall, it ‘griped them to see that the 
minority stockholders were enjoying any profit 
Therefore, we must accept the obvious fact, namely, 
that defendant and its officials, failing to perform their 
duties as stockholders and directors of the Steamship 
Company, were faithless to that company and to the 
minority stockholders. The latter were powerless to 
help themselves; they rightfully complain of the breach 
of trust upon the part of defendant resulting in dam¬ 
age.” * * * 

• • • “This transportation business was in no wise 
the business of the Steel Company. It was the busi¬ 
ness carried on by the Steamship Company, a business 
which the defendant expressly said it was going to 
put out of existence. In its strategic position of domi¬ 
nance, even though it was trustee for the minority 
stockholders, defendant warned plaintiffs that if they 
did not sell their stock, the Steel Company would end 
all business relations with the Steamship Company and 
that they must either sell their stock or see the Steam¬ 
ship Company go out of business. That these threats 
were not idle, that they were made with the ulterior 
motive, to bring duress to bear and to force plaintiffs, 
is now obvious. The business was never interrupted, 
never curtailed, never modified but continued without 
interruption,” * * * 

• * * “Such majority stockholders’ vote ‘must not be 
so antagonistic to the corporation as a whole as to 
indicate that their interests are wholly outside of the 
interest of the corporation and destructive of the in¬ 
terests of the minority shareholders.” • • • 

* • • “Furthermore it seems to us that defendant 
may not be permitted to say that there were no values ' 
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dther than those of physical assets. By taking over 
the assets and by continuing the prosperous business 
o’f its former cestui trust defendant has removed itself 
irom the place where it is permissible for it to con¬ 
tend that there is no prosperous business. That there 
>Vas value over and above physical assets is perfectly 
<j>bvious from the fact that a prosperous business ex¬ 
isted and is still being conducted; that plaintiffs, if 
hey had not been deprived of their interest, would 
be still sharing in the returns from that business and 
that at the present time all the profits of such are being 
enjoved bv defendant to the total exclusion of plain¬ 
tiffs' 

“It follows that the true rule for determination of 
the value of plaintiffs’ interest must be based upon 
the value not of the physical assets alone but upon all 
the elements mentioned in our former opinion and in 
arriving at such value, all those elements, including 
value as a going concern, must be taken into considera¬ 
tion. In twenty-five years the business of the Steam- 
shij> Company has never ceased to be a going concern. 
It has been extremely prosperous. It continues to be 
so without threat of interruption. In this going con¬ 
cern plaintiffs had an interest.” # # * (Italics supplied) 

Recovery was had by the minority stockholders of the 
Steajnship Company. 

In the case of Wright v. Orville Mining Co., 40 Cal. Rep., 
page 27, the officers and directors of a corporation failed 
to redeem corporate property as they should with the re¬ 
sult that one of the stockholders was required to put up 
the, money to prevent its being sold. The stockholders 
brought action against the corporation and its directors 
for breach of their fiduciary obligation. The question of 
enjoining the directors and officers arose and the court in 
dealing directly with this point, said: 

* • # “But the courts of equity, in dealing with the 
*relations between the corporation and its officers upon 
| the one hand, and, the stockholders upon the other, in 
; the management of the corporate affairs, look beyond 


| 
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the mere observance of the forms of law, and inquire 
if the authority has been, in good faith, exercised to 
promote the interest of the stockholders. The cor¬ 
porate authority is considered to have been conferred 
by the stockholders upon the trust md confidence that 
it will be exerted at least with the view to advance 
the interest of the stockholders, and not used with a, 
purpose to injure or destroy that interest. And it is 
settled that courts of equity in this country will, at' 
the instance of a stockholder, control a corporation 
and its officers, and restrain them from doing acts 
even within the scope of corporate authority, if such 
acts, when done, would, under the partciular circum¬ 
stances, amount to a breach, of the very trust upon 
which, as we have seen, the authority itself has been 
conferred. * * *” (Italics supplied) 

Many other authorities could be cited, but it is believed 
that the foregoing are sufficient to establish the principle 
that a court of equity will enjoin a corporate officer or di¬ 
rector from breaching his fiduciary relation to the stock¬ 
holders. 
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B. Edmund L Kaufmann, Marcus S. Gddnamer, E. M. 
Rosenthal, Albert J. Levy and Saul Kaufmann were 
the Founders of the Business Now Carried on by the 
E. M. Rosenthal Jewelry Company, Kay Associates, 
Inc., and the Retail Stores, and as Such They or Those 
Who Have Succeeded to Their Interests are Entitled 
to That Interest in New Stores Which Have Been or 
May be Established Subsequent to the Filing of This 
Suit as They Equitably Received by Way of Stock In¬ 
terest in Retail Jewelry Stores Established from 1923 
to 1935. 


1. The Retail Jewelry Companies, while consisting of 
a number of Independent Corporations in Form, in 
Substance and in Fact are Mere Agents of the E. M. 

\ Rosenthal Jewelry Company under the Actual Com¬ 
plete Control of Edmund 1\ Kaufmann, the President 
of the E. M. Rosenthal Jewelry Company. 


The Federal Courts have long held in numerous cases 
that where one corporation through its officer or officers 
actually controls the actions of another corporation, the 
lattjer is an agent of the former. 

I]n the case of In Re: Kentucky Wagon Mfg. Co., 3 Fed. 
Supp. 958 (affirmed 71 Fed. 2nd 802; certiorari denied 79 
L. [Ed. 701) the court in discussing the decisive point in 
case laid down the rule in this language: 


“The test, as I conceive # it, is whether the one cor¬ 
poration controls the action of the other # • # It is to 
be noted that it is not ‘controlling influence’ that is 
essential. It is actual control of the actions of the 
subordinate corporation.” (page 963) (Italics sup- 
plied) 

the court found that the claimant bank, although not 
authorized under its charter to engage in the business of 
the wagon company, was in fact engaged in its business 
inasmuch as it controlled the corporated affairs of the 
wdgon company and by such control established the wagon 

I 
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company as the agent of the bank. As a result it was held 
that the bank could not collect on an indebtedness exceed¬ 
ing $2,000,000 until all of the other claimants had been 
satisfied. Since there would be nothing left after satis¬ 
faction of the other creditors, the bank’s claim was in fact 
not collectible from its agent, to whom the bank had loaned 
money. The bank had taken over the “actual control” 
of the wagon corporation in an attempt to bail the bank 
out. 

In the case of Commerce Trust Company v. Woodbury , 
77 Fed. 2d, 478, the court after stating that a corporation 
is to be “regarded as a legal entity, as a general rule,” 
said: 

“But, notwithstanding this, we are constrained by 
the uncontradicted facts to the conclusion that the 
sales company was, as it was controlled, and as it 
functioned, merely an agency or department of the 
lumber company.” 

and after relating facts as to common financing, officers, 
directors, etc., the court further said: 

“But the strongest undisputed facts contraining us 
to this conclusion are that the president of the lumber 
company had the power to vote all of the stock of the 
sales company, and aside from this power which was 
not of itself unusual, had the power to remove any 
officer or director of the sales company without cause 
or notice, and to dominate and control performance of 
its contracts 

The United States Supreme Court in the case of Chicago, 
Milwaukee & St. Paul Railway Co. v. Minneapolis Civic 
and Commerce Association (247 U. S. 492, 62 L. Ed. 1234) 
has dealt with the same question. 

• • * “The management and control of all the opera¬ 
tions of the Eastern Company have always been kept 
in charge of a ‘managing committee’ of two members, 
one of whom for many years before the evidence was 
taken was the general manager of the Omaha Com- 
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pany and the other the general superintendent of the 
Milwaukee Company. The Eastern Company did not 
pay either of these men anv salary for their services.” 
f • # (62 L. Ed. 1236) 

! * • • “With the facts thus summarized, it is difficult 
po conceive of a plan for the control of a jointly owned 
company and for the operation of a jointly owned 
track more complete than this one is, and it is sheer 
bopliistry to argue that, because it is technically a 
separate legal entity, the Eastern Company is an in¬ 
dependent public carrier, free in the conduct of its 
[business from the control of the two companies which 
own it, and therefore free to impose separate carry¬ 
ing charges upon the public.” * * * (62 L. Ed. 1236) 

* * * “While the statements of the law thus relied 
I upon are satisfactory in the connection in which they 
'were used, they have been plainly and repeatedly held 
!not applicable where stock ownership has been re- 
| sorted, not for the purpose of participating in the 
| affairs of a corporation in the normal and usual man- 
j ner, but for the purpose, as in this case, of controlling 
a subsidiary company so that it may be used as a mere 
agency or instrumentality of the owning company or 
companies. United States V. Lehigh Valley R. Co., 220 
U. S. 257, 273, 55 L. ed. 458, 463, 31 Sup. Ct. Rep. 387, 
and United States v. Delaware, L. & W. R. Co., 238 
U. S. 516, 59 L. ed. 1438, 35 Sup. Ct. Rep. 873. In such 
a case the courts wdll not permit themselves to be 
blinded or deceived by mere forms of law% but regard¬ 
less of fictions, will deal with the substance of the 
transaction involved as if the corporate agency did not 
exist and as the justice of the case may require .” * * # 
(62 L. Ed. 1237) (Italics supplied) 

Another interesting case, in light of the facts in the case 
at bar, is that of Detroit Motor Appliance Co. v. General 
Motors Corp., 5 Fed. Supp. 27: 

“The cumulative effect of all the facts is to demon¬ 
strate rather conclusively to the court that each wholly 
owned subsidiary of the General Motors Coporation 
mentioned is merely a corporate agent for that com- 
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pany in the latter’s operation and transaction of its 
general business. Each of them is engaged in the sale 
and distribution of its products. Each of them is di¬ 
rectly controlled by its executive officers. The only 
corporate function of each of them is the promotion 
of the business of the General Motors Corporation as 
directed by the latter’s officers in the distribution of 
its products. Entirely applicable is the language of 
Judge Killits in the case of Industrial Research Cor¬ 
poration v. General Motors Corporation (D.C.) 29 F. 
(2d) 623, 625: 

“ ‘It is true that the mere fact that stockholders 
of two corporations are the same, with one exer¬ 
cising a control over the other through ownership of 
its stock, or through identity of its stockholders, 
does not make either the agent of the other; nor 
does a merger follow therefrom to the result that 
a contract or act of one becomes binding upon the 
other, where each corporation is separately organ¬ 
ized under a distinct charter. Citation to support 
these propositions is unnecessary, for the parties to 
tills controversy are in accord thereon. But the 
fiction of corporate entity may be disregarded, 
where one corporation is so organized and con¬ 
trolled and its affairs are so conducted that it is, in 
fact, a mere instrumentality or adjunct of another 
corporation. Matter of Watertown Paper Co. (C. 
C. A.) 169 F. 252; In re Muncie Pulp Co. (C. C. A.) 
139 F. 546; Gay v. Hudson River Electric Power Co. 
(C. C. A.) 187 F. 12; Pittsburgh & Buffalo Co. v. 
Duncan (C. C. A.) 232 F. 584, 587; New York Trust 
Co. v. Carpenter (C. C. A) 250 F. 668, 673; and for 
a late case, in which the authorities are summed up, 
Majestic Co. v. Orpheum Circuit, Inc. (C. C. A.) 21 
F. (2d) 720, 724’.” * * * (Italics supplied) 

As has been heretofore set out in detail, when E. I. 
Kaufmann “sold” the five founders of the retail business 
on his plan of integrating the eight stores into one system 
organized under the supervision of the E. M. Rosenthal 
Jewelry Company, he created a business under his control. 

He was made president of the E. M. Rosenthal Jewelry 
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Company when it was organized in 1923, and he lias re¬ 
mained in that office to this time. He has never drawn a 
salary from any one of the seventy-odd retail jewelry cor¬ 
porations. 

E. I. Kaufmann has been in absolute final control of 
the entire Rosenthal-Kav enterprise ever since 1923. 

As president, director and largest stockholder of the E. 
M. Rosenthal Jewelry Company he was and is a fiduciary. 
In the recent case of Pepper v. Litton , 308 U. S. 295, 84 

L. Ed. 281, the court said: 

“A director is a fiduciary * * # . So is a dominant 
or controlling stockholder. • • # Their powers are 
powers in trust.’’ 

Therefore, the control which E. I. Kaufmann acquired 
and maintained throughout the years was so acquired for 
the use and benefit of the E. M. Rosenthal Jewelry Com¬ 
pany, or its stockholders, the founders of the business. 

One of the items of the original plan was that the E. M. 
Rosenthal Jewelry Company would expand by opening up 
new retail outlets. This expansion was accomplished by 
the control which E. I. Kaufmann had, and the new stores 
were of necessity created for the use and benefit of the E. 

M. (Rosenthal Jewelry Company or their stockholders. 

d)f course, if one of the founders should care to waive in 
part his rights to have his full share of stock interest in a 
particular newly formed retail jewelry corporation, he 
wojuld certainly have the right to do so since there were 
persons who were anxious to get stock, or more stock, 
in a new retail outlet. 

It is submitted, however, that E. I. Kaufmann cannot as 
a matter of law be the sole proprietor of that part of the 
jewelry business which engages in the opening of new re¬ 
tail jewelry outlets by the use of the existing Rosenthal- 
Kay facilities. Since E. I. Kaufmann could employ his 
control in expanding the retail outlets only for the use and 
beinefit of the founders or original partners who entered 
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into a joint adventure with E. I. Kaufmann after adopt¬ 
ing his plan in 1923, it follows that as to those retail jew¬ 
elry corporations formed subsequent to the filing of this 
suit Mr. Goldnamer has a right to 25 per cent of the stock 
available for distribution after the minority part reserved 
for local management has been distributed. 

2. The Opportunity of Opening New Kay Stores was a 
Corporate Opportunity belonging to the E. M. Rosen¬ 
thal Jewelry Company and not to Its Corporate Offi¬ 
cers Individually. 

The position of the defendants Goldnamer in this case 
is that the opportunity is a corporate one and though they 
have voluntarily waived their right to their full pro-rata dis¬ 
tribution in specific corporations formed prior to the filing 
of this suit, they nevertheless reserve their rights in con¬ 
nection with the opening of additional retail jewelry stores. 

No lengthy review of the evidence will be undertaken on 
this point inasmuch as it will doubtlessly be dealt with in 
briefs for plaintiff and defendants, Kaufmann. 

It is difficult to square with the authorities hereinafter 
referred to, the position of E. I. Kaufmann that he can 
organize new jewelry corporations and is “under (no) ob¬ 
ligation to give stock to any particular person” (App. 
159), and as expressed again in the terms that E. I. Kauf¬ 
mann has always exercised the right to the final say in 
stock allocation (App. 777 to 779). This is just another 
way of saying that E. I. Kaufmann personally controls in 
an absolute way the right to expand the retail jewelry 
business. 

When M. S. Goldnamer agreed to waive a part of his 
rights to stock allocations in new stores for the reason that 
there were “more mouths to feed” (meaning more supervi¬ 
sors and other deserving employees of the whole system to be 
taken care of) (App. 649, 650), E. I. Kaufmann advised 
Robert Newman (App. 724, letter of June 28, 1939) that: 
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■‘Marc declared himself sometime ago that he did not 
[want any further interests for himself and I am now 

taking the same position.” 

! 

but it developed that this ‘‘same position” taken by E. I. 
Kaufmann was with the “mental reservation” on E. I. 
Kaufmann’s part that he would see that stock was issued 
to E. I. Kaufmann’s three sons., one of whom was never 
in the business.* In light of the position in which he at¬ 
tempted to place Mr. Goldnamer in the letter of June 28, 
1939, above, it is interesting that in less than two weeks 
E. I. Kaufmann wrote another letter, dated July 8, 1939, 
(App. 727, 728) to Robert Newman in which he changes 
Mr. Goldnamer’s position to— 

“Marc advised that he did not want to make any 
further sizeable investments.” 

• 

If E. I. Kaufmann had taken in 1939 the position he now 
takes— that E. I. Kaufmarm individually and 'personally 
absolutely controls all rights accruing from expansion — 
mainy intervening difficulties could have been avoided, and 
this litigation long since been disposed of. 

There are a great many cases on the subject of “corpor¬ 
ate opportunity” throughout which are to be found cer- 
taijn fundamental rules for determining whether a given 
opportunity is “private” or “corporate”. 

The basic rules of law for making this determination are 
to be found in the carefully considered opinion of Justice 
Layton in the leading case of Guth v. Loft, 23 Del. Ch. 255, 
5 (Afl. (2d) 503. This case is sometimes referred to as 
“The Pepsi-Cola Case”, and was decided in 1939. 

iln considering that case in connection with the one at bar, 
itjis important to bear in mind that there were two separ¬ 
ate grounds of liability either of which was sufficient to 

* It will be noted (App. 898) that from 1939 to the time of the filing of 
suit, the E. I. Kaufmann and Saul Kaufmann (of which C. D. Kaufmann 
is one) groups actually got increased allotments of stock, while the family 
groups of M. S. Goldnamer, E. M. Rosenthal and A. J. Levy got only nomi¬ 
nal allotments. 
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hold Guth liable to the stockholders of the Loft corpora¬ 
tion. The first was that the “opportunity” was one that 
belonged to Loft and was a “corporate opportunity”. 
The second was that Guth had used the Loft corporation 9 s 
resources, including time, personnel, facilities, name and 
backing, in the Pepsi-Cola enterprise and would therefore, 
for this reason, be liable to the stockholders of Loft. In 
other words, the opportunity may be a corporate one 
though none of its personnel, facilities and resources have 
been expanded therein. The two rules of liability from 
the Loft case follow: 

(1) As to corporate opportunity: 

* * * “If there is presented to a corporate officer or 
director a business opportunity which the corporation 
is financially able to undertake, is from its nature, in 
the line of the corporation’s business and is of prac¬ 
tical advantage to it, is one in which the corporation 
has an interest or a reasonable expectancy, and by 
embracing the opportunity the self interest of the offi¬ 
cer or director will be brought into conflict with that 
or his corporation, the law will not permit him to seize 
the opportunity for himself.” • • * 

(2) As to use by officer of corporation’s resources: 

* * * “But the complainant is not required to rest its 
claim to relief solely on the theory of a diverted and 
personally appropriated expectancy. It may be con¬ 
ceded, but only arguendo, that when Guth received 
and accepted the Megargle proposition he did so in 
behalf of himself alone and not in behalf of Loft. 
Nevertheless I am of the opinion that since the busi¬ 
ness which was built on that proposition was built 
with the resources of Loft, it was, so far at least as 
Guth is concerned, in contemplation of equity the 
property of Loft. It was as much so as it would be if 
the property were a piece of real estate which Guth 
had unwarrantably taken Loft’s assets to purchase 
and had greatly profited himself thereby.” * * * 

* * * “When a business opportunity comes to a cor¬ 
porate officer or director in his individual capacity 
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rather than in his official capacity and the oppor¬ 
tunity is one which, because of the nature of the enter¬ 
prise, is not essential to his corporation and is one in 
M'hich it has no interest or expectancy, the officer or 
director is entitled to treat the opportunity as his own 
and the corporation has no interest in it, if, of course, 
me officer has not wrongfully embarked the corpora¬ 
tion’s resources therein.” (From opinion of appellate 
court.) 

As stated by Judge Layton, there is usually “little 
profit” in discussing the facts of* particular cases because 
the facts and circumstances usually are not comparable 
and the “question is not one to be decided on narrow or 
technical grounds but upon broad considerations of cor¬ 
porate duty” # . 

The question is, therefore, fairly posed whether under 

the facts and circumstances of the case at bar there is 

liability upon either of the grounds mentioned. The rules 

will be broken down into their component parts and each 

part examined in light of the facts of the case at bar. 

« 

a. As a Corporate Opportunity. 

(1) The Opportunity was One Which E. M. Rosenthal 
j Jewelry Company was “Financially Able to Under - 
j take.” 

(k) It is not necessary to take time on this part of the 
rule because there was no doubt as to the financial ability 
of jK. M. Rosenthal Jewelry Company to undertake the 
opportunity. 

j 

(2) 1 The Opportunity was in the “Same Line of Business” 

as That of the E. M. Rosenthal Jewelry Company and 
Would be “of Practical Advantage to It” 

In the Loft case the court laid down the rule of law for 
determining whether or not a given opportunity is in the 
“line of the corporation’s business” as follows: 
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“Where a corporation is engaged in a certain busi¬ 
ness and an opportunity is presented to it embracing 
an activity as to which it has a fundamental knowl¬ 
edge, practical experience and ability to pursue, log¬ 
ically and naturally is adaptable to its business having 
regard for its financial position and one that is con¬ 
sonant with its reasonable needs and aspirations for 
expansion it may be properly said that the opportunity 
is in the line of the corporation’s business.” 

In this case, the E. M. Rosenthal Jewelry Company 
squarely meets all of the foregoing requirements. It had 
the fundamental knowledge, the practical experience and 
ability arid the financial position. The opportunity was 
logically and naturally adaptable to its business and was 
one that was certainly consonant with its reasonable needs 
and aspiration for expansion. In fact, it appears not 
only logical but natural that it should expand its business 
by embracing the opportunity. 

(3) E. M. Rosenthal Jewelry Company Had Both “an In¬ 
terest and a Reasonable Expectancy ” in the Oppor¬ 
tunity. 

There does not appear to be much question but that 
E. M. Rosenthal Jewelry Company had “an interest” and 
“a reasonable expectancy” in the opportunity as a matter 
of fact, but counsel have contended that E. M. Rosenthal 
Jewelry Company could not have a “reasonable expec¬ 
tancy” because its charter recites it was to engage in a 
wholesale jewelry business. This requires examination. 

This technical contention is not well taken because in 
opening additional retail jewelry stores, the officers and 
directors were acting within the scope of the powers con¬ 
ferred by the charter of the E. M. Rosenthal Jewelry Com¬ 
pany for the following reasons: 

First: The five incorporators of the E. M. Rosenthal 
Jewelry Company, who were at the time of incorporation 
already engaged in the jewelry business, organized said 
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company for the purpose of better coordinating the mer¬ 
chandising, the supervising and the business of said stores 
and for the purpose of expanding and advancing the same. 
Since its incorporation, it has been doing just that and its 
only customers, with inconsequential exceptions, were the 
stores in the Kav retail jewelry group. 

Second: The charter of E. M. Rosenthal Jewelry Com¬ 
pany expressly grants the power to “perform all other 
acts and things necessary and expedient to be performed 
for i the conduct , operation and advancement of said 
business. 

T\hird: It is the duty of an officer or director to expand 
and advance the corporation’s business. 

Fourth : By increasing the number of Kay stores the 
business of E. M. Rosenthal Jewelry Company would be 
advanced and increased. 

t 

tfiftk: Therefore, in forming, opening, financing and 
supervising new Kay stores, the officers and directors were 
advancing the corporate interest of E. M. Rosenthal Jew¬ 
elry Company as it was their duty to do and were acting 
within the scope of their charter. 

Sixth: In addition to the foregoing, the officers and di¬ 
rectors of E. M. Rosenthal Jewelry Company were 
authorized and empowered by vet another provision of the 
charter to do what they did in opening new Kay retail 
jewelry stores. Another section of the charter provided 
that the corporation should “have and exercise all the 
pcfwers conferred by law upon corporations”. Having this 
general power, in addition to the specific power to expand 
arid advance the business of E. M. Rosenthal Jewelry 
Company, which could only be substantially expanded and 
advanced by the opening of new Kay stores, it follows 
from these circumstances that the officers and directors 
not only were adequately empowered to open the same but 
that it was their obligation so to do. 
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(4) By Embracing the Opportunity in This Case live “Self 
Interest of the Corporate Officer Will be Brought Into 
Conflict With His Corporation.” 

(a) The Opportunity Was a “Corporate” and Not a “Pri¬ 
vate” Opportunity. 

The embracing of the opportunity in this case results 
in the taking away from the stockholders of E. M. Rosen¬ 
thal Jewelry Company profits and earnings, which they 
otherwise would have had necessarily causing a conflict 
between the interest of the corporation and the self inter¬ 
est of the officer embracing the opportunity as his own. 

It appears, therefore, that the opportunity in the case 
at bar when tested by the guiding rules of law was defi¬ 
nitely a “corporate” and not a “private” one. 

(b) As to Use by Officer of Corporation’s Resources. 

The evidence in this case showed that the facilities, per¬ 
sonnel and resources of E. M. Rosenthal Jewelry Company 
were expanded and used in and about the opening, main¬ 
taining and development of the Kay stores. Much of the 
testimony of the auditors dealt with the matter.* 

* The following with respect to auditors ’ schedules filed as a part of the 
record on appeal but included in the Appendix by reference only (App. 925, 
etc.) is taken from the brief filed on behalf of The Elm Corporation with 
the Trial Court. It indicates not only the use of corporate resources, but.as 
well the fact that the whole jewelry enterprise was financed as one financial 
unit. 

• 

“(1) The E. M. Rosenthal Jewelry Company subordinated the amounts 
due to it for funds advanced, for monies due on merchandise, and on promis¬ 
sory notes, to loans or credit extended to such retail jewelry corporations 
by-their local banks, in the aggregate amount of $428,000.00 (Schedule 6). 

(2) The E. M. Rosenthal Jewelry Company borrowed money or discounted 
or guaranteed promissory notes in the amount of $165,000, for the purpose 
of loaning cash to, or of assisting and securing funds for, General Associates, 
Inc., Kay Associates, Inc., and various of the retail jewelry corporations 
(Schedule 7). 

(3) The E. M. Rosenthal Jewelry Company borrowed funds or discounted 
or guaranteed promissory notes for the purpose of loaning cash to, or of 
assisting and securing funds for, its own shareholders, officers or employees 
and those of General Associates, Inc., Kay Associates, Inc., and the various 
retail jewelry corporations, in the amount of $525,188.92 (Schedule 8). 

(4) General Associates, Inc., borrowed funds or discounted or guaranteed 
promissory notes for the purpose of loaning cash to, or of assisting and secur- 
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TJie fundamental rule of law in the cases imposing lia¬ 
bility upon the second ground is that the corporate officer 
cannot use the corporation’s name, good will, assets, per¬ 
sonnel, or any of its resources of any kind to further an 
enterprise in which he or his family are interested. A 
particularly good statement of this rule of law is to be 
found in the case of Bailey v. ’Jacobs, 189 Atl., page 321 
(Supreme Court of Pennsylvania). 

“The principles relied upon by plaintiffs to estab¬ 
lish this position are fundamental and well established. 
I Indeed, upon them rests the entire structure of the law 
i of corporate administration. Directors and officeris 
| occupy toward stockholders what is commonly char- 
• acterized as a fiduciary relationship. They must act 
in the utmost good faith and cannot deal with the 
funds and property of the corporation, nor utilize the 
influence and advantage of their offices, for any but 
the common interest. If they make a personal profit 
through the use of corporate assets, they must account 
for it to the stockholders. It is immaterial that their 
dealings may not have caused a loss or been harmful 
when they have unjustly gained enrichment. Public 
; policy demands the formulations and enforcement of 

ingj funds for, its shareholders, officers or employees and those of the E. M. 
Rosenthal Jewelry Company and various of the retail jewelry corporations, 
in {the aggregate amount of $107,000 for the period from 1934 to 1938 
(Schedule 9). 

(5) The E. M. Rosenthal Jewelry Company, General Associates, Inc., Kay 
Associates, Inc., and Mr. Edmund I. Kaufmann and Mr. Goldnamer, as liqui¬ 
dating agents of General Associates, Inc., advanced in the aggregate the 
sum of $701,314.78 (exclusive of renewals), to enable employees in the system 
to purchase shares of stock in various of the retail jewelry corporations (Sched¬ 
ule 10). The loans made by Kay Associates, Inc., were made by or under the 
direction of the same people who, as the defendant company or its man¬ 
aging officers, had in the earlier years made such collateral loans (R. 1201). 

(6) The various retail jewelry corporations paid to Mr. Goldnamer, upon 
the direction of Mr. Edmund I. Kaufmann, (Schedule 21-A, pages 1 and 2), 
the aggregate amount of $277,420 as a so-called “Safety Fund” or “Reserve 
Fund,” for the period from 1932 to June 30, 1936. After this date and until 
June 30, 1943, payments were continued to the Kay Associates, Inc., in the 
aggregate amount of $591,666.55. Throughout the entire period the fund 
was used to make loans to individual retail corporations as finally determined 
by Mr. Kaufmann, and advances were made to such stores as required the 
accommodation, as from a common fund, without being measured by the 
affiount of individual contributions to the fund by any single unit (Schedule 
11 ).” 
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these standards, the wisdom of which is readily 
apparent/ ’ 

Indeed, the rule goes to the extent of covering situations 
where profits have been made by the use of corporate 
assets in enterprises ultra vires the corporation which the 
corporation itself could not legally perform. An often 
cited case directly deciding the point is Goodhue Jones 
Warehouse Company v. Davis, 81 Minnesota Reporter 210, 
holding a corporate officer liable though the acts engaged 
in were ultra vires the corporation. 

“It is not necessary to determine whether the cor¬ 
poration had power to purchase grain and sell it for 
profit. It may be conceded that it had not, yet the 
agent cannot, while engaged in the service of his em¬ 
ployer or principal, act in the capacity of both buyer 
and purchaser, without such principal’s consent; and 
as stated by this court (Mitchell, J.) in Smitz v. Leo¬ 
pold, 51 Minn. 455, 53 N. W. 719, in such cases ‘all 
profits made in the course of an agency belong to the 
principal, whether they are the fruits of the perform¬ 
ance or of the violation of the agent’s duty.’ ” 

To the same effect, see Memphis and Arkansas River 
Packet Co. v. Agnew, 132 Temi. 265,177 S. W., 949 L. R. A. 
1916A, 640, and cases therein cited. 

Even if the acts in question were ultra vires the corpora¬ 
tion, Mr. E. I. Kaufmann would nevertheless owe a fidu¬ 
ciary duty to his joint adventurers as set forth in pages 31 
to 35, both inclusive, of the brief filed on behalf of The 
Elm Corporation in this court. It should be pointed out, 
in this connection, that whereas much was made at the trial 
of the case below by counsel for the Kaufmann interests 
of an alleged abandonment by counsel for The Elm Cor¬ 
poration of any theory that there was a contractual rela¬ 
tionship between the five founder-partners, counsel for the 
G-oldnamer interests specifically took the position that the 
Groldnamers were relying on the course of conduct between 
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the parties as establishing an agreement in fact between 
the founder-partners. 

It is respectfully submitted that, under the evidence in 
this case, there is liability under both grounds mentioned 
in the Loft case. 

C. The Plaintiffs axe Estopped, Barred by the Statute of 
limitations, and Barred by Laches From Any Recov¬ 
ery Against Marcus S. Goldnamer or Helen Goldnamer 
in Connection With the Issuance of Stock in the 18 Re¬ 
tail Jewelry Corporations Opened From 1935 Through 
1941. 

Marcus S. Goldnamer and Helen Goldnamer by their 
amended answers (See Third and Fourth Defenses, App. 
96, 9,7 and 98) specifically plead the statute of limitations 
and laches and estoppel. 

The statute of limitations has run as to all of the trans¬ 
actions excepting only the Kay Jewelry Company of Jack- - 
sonville, Florida, and the Franc Jewelry Company of 
Arlington, Virginia, (App. 897, 898), as to which the plain¬ 
tiffs ask for an accounting and redistribution of stock 
issued prior to the institution of these proceedings. 

As to laches and estoppel, little need be said on behalf 
of Marcus S. Goldnamer and Helen Goldnamer. The net 
effect of plaintiffs’ testimony is that laches and estoppel 
wopld be a good defense excepting for (1) the close rela- 
tiofi of faith and confidence existing between E. I. Kauf¬ 
mann and E. M. Rosenthal upon which E. M. Rosenthal 
should be permitted to rely in view of that relationship 
and the assurances and reassurances received from time 
to time by E. M. Rosenthal from E. I. Kaufmann and the 
(2) lack of frankness on the part of E. I. Kaufmann in 
dealing with E. M. Rosenthal. 

This is decidedly a controversy between other parties 
in which Mr. and Mrs. Goldnamer have had and do have 
no part. 


i 
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No notice of the reliance by E. M. Rosenthal on his re¬ 
lationship with E. I. Kaufmann is shown to have or did 
come to the attention of either of the Goldnamers, and no 
claim is made by E. M. Rosenthal of a similar reliance 
on either of the Goldnamers. 

Plainly, therefore, the plaintiffs are barred by laches 
from recovering from Mr. or Mrs. Goldnamer as a result 
of the failure of the Rosenthal interests to get their claimed 
share of stock in retail jewelry corporations organized 
from 1923 to 1935. 

vn. CONCLUSION. 

It is respectfully submitted that upon the facts and the 
law, the positions set forth in the Summary of Argument 
on pages 17 and 18 of this brief should be sustained by this 
Court in modifying the position taken by the lower court. 

James C. Wilkes 
George A. Glasgow 
501 Tower Building 
Washington 5, D. C. 
Attorneys for Marcus S. 
Goldnamer and Helen 
Goldnamer 


Wilkes, McGarraghv & Artis 
501 Tower Building 
Washington 5, D. C. 

Of Counsel. 
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I. 

i 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

1880 Filed Nov 9 1943 

In the District Court of the United States 
For the District of Columbia 

Civil Action No. 21965 

The Elm Corporation, a corporation, 219 Michigan Avenue, 
Detroit, Michigan and Edwin M. Rosenthal, 725 I lar¬ 
i' rison Street, Hollywood, Florida, Plaintiffs, 

i 

v. 

E.' M. Rosenthal Jewelry Company, a corporation, 
Edmund I. Kaufmann, Joel H. Kaufman n, Robert 
D. Kaufmann, Cecil D. Kaufmann, Isabel Kaufmann, 
Bernice Kaufmann, Marcus S. Goldnamer and Helen 
Goldnamer, Defendants. 

Complaint for Injunction and Judgment 

;1. The plaintiff corporation is a corporation organized 
and existing under the laws of the State of Delaware and 
lujs its principal place of business in the City of Detroit 
ini the State of Michigan. The individual plaintiff is a resi¬ 
dent of the City of Hollywood in the State of Florida. 

2. The defendant corporation is a corporation organized 
and existing under the laws of the District of Columbia, 
with its principal place of business in the City of W.vsh 
ington therein. The individual defendants arc reside n- 
of the said City of Washington. 

: 3. The amount in controversy in this action exceeds, ex¬ 
clusive of interest and costs, the sum of $3,000. 

. 4. In or about the year 1919, the plaintiff Rosenthal and 
tljie defendant Edmund I. Kaufmann entered upon a plan 
to establish and operate in various places in the United 
States thereafter to be selected by them, stores for the sale, 
a-t retail on the installment plan, of jewelry and kindred 
classes of merchandise, and agreed that separate corpora- 
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tions were to be formed and operated in each of such places 
and that the distribution of interests therein and the right 
to the enjoyment of profits therefrom should be made 
1881 and held in such proportions and amounts between 
the plaintiff Rosenthal and the defendant Edmund I. 
Kaufmann, or among the plaintiff Rosenthal, the defendant 
Edmund 1. Kaufmann, and such others whom they might 
elect to participate therein as stockholders and beneficiaries 
as the plaintiff Rosenthal and the defendant Edmund 1. 
Kaufmann might determine; and it was agreed further that 
such<*eorporations were to use and exploit the word “Kay” 
as an integral part of the good will to be developed by the 
plaintiff Rosenthal and the defendant Edmund I. Kauf¬ 
mann in relation to such businesses and to identify such 

* 

businesses as the enterprises of the plaintiff Rosenthal 
and the defendant Edmund I. Kaufmann except where, 
because of special circumstances, it would appear advisable 
to use another name. 

5. In pursuance of such plan and agreement, the plaintiff 
Rosenthal and the defendant Edmund I. Kaufmann estab¬ 
lished businesses devoted to the sale of jewelry at retail on 
the installment plan, utilizing the corporate form in each 
instance in the years, under the names and in the places 
respectively as follows: 


1919 

1919 

1921 

1921 

1921 

1922 

1922 

1923 
1923 
1923 


Kay Jewelry Company Allentown, Pa. 

Kay Jewelry Company Washington, I). C. 
Wittman Jewelry Company Reading, Pa. 


Kay Jewelry Company 
Kay Jewelry Company 
Kay Jewelry Company 
Kay Jewelry Company 
Kay Jewelry Company 
Kay Jewelry Company 
Kay Jewelry Company 


Detroit, Mich. 
Columbus, Ohio 
Indianapolis, Indiana 
Springfield, Mass. 
Baltimore, Maryland 
Hartford, Connecticut 
Worcester, Mass. 


and caused to be distributed, in consideration of the amount 
fixed as the price thereof, shares of the capital stock of the 
several corporations among themselves and such other per- 
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son or persons in the case of each of such corporations as 
the plaintiff Rosenthal and the defendant Edmund I. Kauf- 
mann determined. 

6. The businesses so established and so operated proved 

successful and there had become attached to the name 
188- “Kay” a valuable and growing good will in rela¬ 
tion to the retail jewelry business available to the 
plaintiff Rosenthal and the defendant Edmund I. Kaufmann 
over large and expanding areas of the United States, and 
the plaintiff Rosenthal and the defendant Edmund I. Kauf- 
mann, desiring to make applicable such plan and agreement 
to 4 larger number and more widespread enterprise geo¬ 
graphically and to increase the profits therefrom, procured 
in the year 1923 the defendant corporation to be incorpo¬ 
rated under the laws of the District of Columbia for the 
purpose and with the intention, among others, of having 
the defendant corporation act as a wholesaler of jewelry 
and kindred classes of merchandise to retail jewelry stores, 
including retail jewelry stores theretofore and thereafter 
to be established and organized in pursuance of such plan 
and agreement, and for the purpose, further, of establish¬ 
ing and making effective, in relation to the stores then and 
thereafter to be established, a uniform and and centralized 
method or program of advertising, sales, promotion, inven¬ 
tory control, and supervision, and for the purpose, further, 
of subscribing to and holding in the interest of the plaintiff 
Rosenthal and the defendant Edmund I. Kaufmann, and 
such others who would become, shareholders in the defen¬ 
dant corporation, shares of the capital stock in all corpora¬ 
tions thereafter to be organized and established as retail 
jewelry businesses in the implementation and advancement 
of the said plan and agreement. 

7. The authorized and issued share capital of the defen¬ 
dant corporation was and is in the amount of $150,000, 
whereof 30 per cent or $45,000 was subscribed by the defen¬ 
dant Edmund I. Kaufmann and held in the name of the de¬ 
fendant Edmund I. Kaufmann and his wife, since deceased, 
25 per cent or $37,500 by the defendant Marcus S. Gold- 
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nanier and held in the name of such defendant and his wife, 
the defendant Helen Goldnamer, 10 per cent or $15,000 by 
and held in the name of Saul Kaufmann, a brother of the 
defendant Edmund I. Kaufmann, since deceased, and 20 per 
cent or $30,000 by the plaintiff Rosenthal and held in the 
name of the plaintiff Rosenthal and his wife; the remainder 
of the authorized and issued capital stock, or $22,500 
1S83 in amount, was subscribed for by one Albert Levi, 
now deceased, and is held in trust for the designated 
beneficiaries thereof. 

The whole or part of the interest of the wife of the de¬ 
fendant Edmund I. Kaufmann, formerly held in her name, 
is now owned or held by or in the interest of the defendants 
Joel H. Kaufmann and Robert D. Kaufmann, the sons of 
the defendant Edmund I. Kaufmann, but the defendant 
Edmund I. Kaufmann has, from the time of the issue of 
such shares to him and his wife, voted and does now vote 
and hold and assert the right to vote and control the vot¬ 
ing of such shares; notwithstanding the issue of such 
shares to and in the names of the defendants Goldnamer, 
the defendant Marcus S. Goldnamer has, from the time of 
the issue of such shares to him and the defendant Helen 
Goldnamer, voted and does now vote and hold and assert 
the right to vote and control the voting of such shares; 
notwithstanding that the defendant Cecil D. Kaufmann is 
only one of the children and beneficiaries of the estate of 
the said Saul Kaufmann, who died in the year 1940, the 
defendant Cecil D. Kaufmann has, from the time of the 
death of the said Saul Kaufmann, voted and does now vote 
and hold and assert the right to vote and control the vot¬ 
ing of such shares issued by and formerly held in the name 
of the said Saul Kaufmann. 

8. In the year 1935, the plaintiff Rosenthal caused to be 
incorporated and organized the plaintiff corporation for 
the purpose of acquiring and holding, among other prop¬ 
erty, the shares of the capital stock in such corporations 
then or thereafter to be established in pursuance of such 
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plan and agreement to operate retail jewelry businesses, 
and the shares of the capital stock in the defendant corpo¬ 
ration so acquired and held in his name and that of his 
wife, with the intention, by gift through the transfer to his 
three children of all of the capital stock in the plaintiff cor¬ 
poration acquired by him in exchange for such shares, of 
vesting in such children, by reason of their owner- 
1S84 ship of the shares of the plaintiff corporation, the 
right, theretofore enforceable by the plaintiff Rosen- 
thdl, to the benefits, profits and advantages of the said plan 
and agreement; the defendants acquiesced in the transfer 
byjthe plaintiff Rosenthal to the plaintiff corporation of the 
benefits, profits and advantages of the said plan and agree¬ 
ment, in accordance with the intention of the plaintiff 
Rosenthal, but the plaintiff Rosenthal maintains this suit 
as a party thereto to enforce such benefits, profits and ad¬ 
vantages as may be held in law upon the trial of this action 
not to have been effectively transferred to the plaintiff 
corporation and not now enforceable by the plaintiff cor¬ 
poration against the defendants. 

9. The defendant corporation, under the control and 
management of the defendants Edmund I. Kaufmann, Mar- 
cu|< S. Goldnamer, and Cecil I). Kaufmann, entered upon 
its functions in the presumed fulfillment of and compliance 
with the said plan and agreement, and, by the year 1933, 
had procured to be incorporated and organized under the 
name Kay Jewelry Company, or such other names as by 
reason of special circumstances were deemed advisable, 
fifteen additional corporations devoted to the retail jewelry 
business, and was the holder of shares of the capital stock 
of such additional fifteen corporations in varying propor¬ 
tions; in the year 1933 the plaintiff Rosenthal and the de¬ 
fendant Edmund I. Kaufmann, in association with the other 
shareholders of the defendant corporation, incorporated 
and organized a new corporation under the laws of the 
State of Delaware under the name of General Associates, 
Inc., the capital stock of which was distributed to and held 
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by tlie shareholders of the defendant corporation in the 
same proportions in which they respectively held shares 
therein, for the purpose of taking over the shares of the 
capital stock held by the defendant corporation in such 
fifteen corporations conducting the retail jewelry business 
and of thereafter subscribing for and holding in the name 
of the said General Associates, Inc. shares of the 
1885 capital stock of corporations thereafter to be incor¬ 
porated for the purpose of carrying on in such places 
as might be selected in accordance with such plan and agree¬ 
ment the retail jewelry business, whereupon from such time 
until the dissolution of the said General Associates, Inc. in 
the year 1938, the said General Associates, Inc. under the 
same control, management and direction as the defendant 
corporation, in lieu thereof and in the purported further¬ 
ance and continuance of such plan and agreement, caused 
to be incorporated and organized and subscribed for and 
held shares of the capital stock of additional corporations 
engaged in the retail jewelry business. 

At the time of the dissolution of the said General Asso¬ 
ciates, Inc. in 1938, the said plan and agreement was con¬ 
tinued, subject only to the modification that, thereafter, 
the rights to subscribe to the capital stock of further cor¬ 
porations to be organized for the purpose of carrying on 
such jewelry businesses and to participate in the profits 
therefrom should be available not directly to the said cor¬ 
poration but to the shareholders thereof in proportion to 
their respective share interests or as might be otherwise 
in special cases agreed to and determined. 

11. Some time after the organization of the defendant 
corporation, the exact time being unknown to the plaintiffs, 
the defendant Edmund I. Kaufmann, as the president 
thereof, and the other individual defendants and, in partic¬ 
ular, the defendants Cecil D. Kaufmann and Marcus S. 
Goldnamer, acting in association with him or under his 
control and domination and together exercising the control 
of the corporation, have, to the injury and damage of the 
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plaintiffs and of other shareholders of the defendant cor¬ 
poration in a position similar to that of the plaintiff cor¬ 
poration, entered upon, have followed and are now follow¬ 
ing a course of action the effect of which has been to reduce, 
and impair and, which if continued, will progressively re¬ 
duce and impair the benefits, profits and advantages se¬ 
cured to and vested in the plaintiff Rosenthal under such 
plan and agreement and secured to and vested in the 
ISbG plaintiff corporation thereunder and as a shareholder 
of the defendant corporation, and, in pursuance 
thereof, the defendant Edmund l. Kaufmann, acting in as¬ 
sociation with or exercising domination over the other in¬ 
dividual defendants or some of them, has: 

(a) Organized and caused to be organized, at the in¬ 
stance of the defendant corporation or of the other defen- 
dahts or some of them, numerous corporations in various 
places widespread geographically throughout the United 
States, the number and details of which are unknown to the 
plaintiffs, for the purpose of carrying on the retail jewelry 
business in various places in the United States without 
making available to the plaintiff Rosenthal, in pursuance 
of.the said plan and agreement, or to the plaintiff corpora¬ 
tion and other shareholders of the defendant corporation 
in a position similar to the plaintiff corporation, either in¬ 
dividually or as shareholders of General Associates, Inc., 
or of defendant corporation, the right to subscribe to shares 
and become shareholders therein, but on the contrary 
caused to be issued to and distributed among the defen¬ 
dants and other persons designated by him, including the 
defendants, Isabel Kaufmann, the wife of the defendant 
Cecil D. Kaufmann and Bernice Kaufmann, the wife of the 
defendant Joel H. Kaufmann, all of the capital stock of such 
corporations without regard to and in repudiation and vio¬ 
lation of the rights of the plaintiff Rosenthal under such 
plan and agreement and of the plaintiff corporation there¬ 
under, and as a shareholder of the defendant corporation. 

(b) Failed to provide the plaintiffs or either of them with 
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information as to the organization and locations of such 
corporations or the manner of distributing the stock 
thereof, and deprived and now deprives the plaintiff Rosen¬ 
thal and the plaintiff corporation and the shareholders of 
the defendant corporation in a position similar to 
1S87 the plaintiff corporation of all rights of consultation 
with respect to the organization of such companies 
and businesses, with the result that the plaintiff Rosenthal 
and the plaintiff corporation are without the means or op¬ 
portunity to examine into and consider such rights to sub¬ 
scribe to the capital of and become shareholders in such 
corporations. 

(c) At some time within recent years but at a time un¬ 
known to the plaintiffs, procured the said Saul Kaufmann 
to preempt for his benefit and the benefit of the other in¬ 
dividual defendants or some of them, the name Kay Jewelry 
Company in places and areas in the United States where 
corporations had not then been formed and businesses es¬ 
tablished for the sale of jewelry at retail by recording such 
name as a trade name owned by the said Saul Kaufmann 
in such places and areas, with the effect of depriving the 
defendant corporation and in particular the plaintiffs of 
the good will and patronage attaching to such name in ac¬ 
cordance with and as contemplated by the said plan and 
agreement. 

(d) Procured to be organized in the year 1936, under the 
laws of the State of Maryland, a non-profit corporation un¬ 
der the name of Kay Associates, Inc., assertedlv for the 
benefit and in the interests of all of the said corporations 
established for the sale of jewelry at retail in accordance 
with such plan and agreement, and so managed, conducted 
and directed its affairs, through a board of trustees nom¬ 
inated by him, as to make exclusively available to the in¬ 
dividual defendants or such of them as were designated by 
him. the funds and resources of the said Kay Associates, 
Inc. for loans to the said defendants to enable them to pur¬ 
chase shares of stock in such corporations established 


I 
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1888 to carry on the retail jewelry business and to make 
• loans to such corporations so organized and estab¬ 
lished in which the plaintilTs had no rights and from which 
they, acquired no benefits, notwithstanding that the funds 
and resources of the Kay Associates, Inc. were in part and 
as required by its by-laws contributed by and held in trust 
for the corporations in which the plaintiff corporation was 
a stockholder. 

12. The defendant Edmund I. Kaufmann, at a meeting of 
directors of the defendant corporation held in the City of 
Washington on Wednesday, October 27, 1943, stated that 
lie proposed forthwith to destroy the business, good will and 
patronage of the defendant corporation for the expressed 
and asserted purpose of terminating and nullifying the 
claims of the plaintiffs by bringing about the dissolution of 
the defendant corporation or by inducing all the corpora¬ 
tions now engaged in the retail jewelry business, the ma¬ 
jority of the capital stock of which is severally owned or 
controlled by the defendants, who now purchase their mer¬ 
chandise from the defendant corporation, to cease making 
purchases for resale from the defendant corporation with 
the result and effect that the valuable and profitable whole¬ 
sale business of the defendant corporation developed in 
accordance with such plan and agreement, will be seriously 
and gravely reduced and impaired, thus removing the chief 
source of income of the defendant corporation as an enter¬ 
prise now being operated for the benefit of the plaintiff cor¬ 
poration to the extent of its share interest therein. 

13. The management, conduct and direction of the busi¬ 
ness and affairs of the defendant corporation, the said Gen¬ 
eral Associates, Inc. and the said Kay Associates, Inc., and 
ofj the matters involved in the incorporation, organization 
a^d management of such corporations incorporated to carry 
ori the retail jewelry business, and in the distribution of 
sliares therein, by the defendant Edmund I. Kaufmann and 
by the other individual defendants and, in particular, by 
the defendants Cecil D. Kaufmann and Marcus S. 
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18S9 Goldnamer, acting in association with him or under 
his domination, have been designed to reduce, impair 
and ultimately to destroy the force and effect of the said 
plan and agreement and the right vested in the plaintiff 
corporation, and shareholders in a position similar to the 
plaintiff corporation, to receive and enjoy the benefits, 
profits and advantages accruing from the continued opera¬ 
tion of the defendant corporation and the plan, program 
and practice of organizing and establishing additional 
jewelry businesses, all, upon the realization and completion 
of such course of conduct, for the purpose of enabling the 
individual defendants, or some of them, through the organ¬ 
ization of a new enterprise in which the plaintiffs and share¬ 
holders in a position similar to that of the plaintiff corpora¬ 
tion are intended to have no interest, to divert to the in¬ 
dividual defendants the sole and exclusive benefits, profits 
and advantages of the said plan and agreement and, in par¬ 
ticular, the benefits, profits and advantages accruing from 
the good will and patronage now owned and enjoyed by and 
vested in the defendant corporation as a wholesale distrib¬ 
utor of merchandise to the said jewelry businesses and sim¬ 
ilar businesses to be organized and established in the future 
at the instance of the defendants acting only for themselves 
in disregard and repudiation of the benefits, profits and 
advantages secured under the said plan and agreement to 
the plaintiffs and to the shareholders in a similar position 
to that of the plaintiff corporation. 

14. The plaintiffs are apprehensive that the defendants, 
or such of them who act in concert in the management, con¬ 
trol and direction of the business and affairs of the defend¬ 
ant corporation, will, during the pendency of this action 
and before a hearing can be had upon this complaint, unless 
therefrom enjoined by an interlocutory order of this court, 
continue the course of conduct heretofore described, and, 
in particular, will, unless so enjoined, proceed forthwith to 
dissolve the defendant corporation or take other steps in 
abuse of the control vested in them and for their own bene- 
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fit jto reduce, impair or destroy the rights and interests of 

1 the plaintiffs as aforesaid now vested in them or to 
1890 which they are entitled under the said plan and agree¬ 
ment, with the result that the plaintiffs and other 
shareholders in a position similar to that of the plaintiff 
corporation will suffer loss, damage and injury of so large 
an amount and to such great extent as now to be incapable 
of calculation or estimate. 

15. The individual defendants or some of them, having 
been during the times relevant to the complaints of the 
plaintilfs and now being in execlusive management and con¬ 
trol of the defendant corporation, the said Kay Associates, 
Injc. and the said corporations engaged in the retail jewelry 
business, the plaintiffs are without full and adequate knowl¬ 
edge of the details of the methods and means adopted and 
utilized and now being utilized by or for the benefit of the 
individual defendants in contravention of such plan and 
agreement, and accordingly propose in pursuance of the 
rules of practice applicable to this action, to obtain discov¬ 
ery of all matters the subject, or which may properly be the 
subject, of this complaint by deposition upon oral examina- 
tipn of the officers, directors and agents of the defendant 
corporation, of the said Kay Associates, Inc. and of any 
oilier affiliated corporations, and of such other persons who 
may have knowledge of the matters in issue and in partic¬ 
ular of the course of action of the defendants hereinbefore 
complained of and to obtain production of all books of ac¬ 
count and record, papers, letters, copies of letters, vouchers 
and all other paper writings of whatever nature or kind 
bearing or which may bear upon the issues herein, all for 
the purpose and object of preparing and causing to be filed 
a fuller and more ample amended complaint in this action 
and for the further purpose of adding such other persons 
as parties defendant herein as may, upon such discovery, 
he determined to be appropriate or necessary. 

1G. The defendants or such of them as have been specifi¬ 
cally named with respect to the conduct complained of and 
threatened, constituting the majority of the Board of Di- 
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rectors and being in control of the corporation, the plain¬ 
tiffs have not made, by reason of its obvious futility, any 
formal demand upon the defendant corporation to seek, in 
its own name against the individual defendants, such of 
the relief now sought by the plaintiffs in this action 
1891 as may be derivative from the defendant corpora¬ 
tion ; and the plaintiff corporation brings this action 
not only for its own benefit but for the benefit also of other 
shareholders of the defendant corporation who are in a 
position similar to that of the plaintiff corporation and who 
may choose to intervene herein and contribute to the costs 
of the action. 

Wherefore, the plaintiffs pray that: 

1. The defendants, and each of them, and all persons act¬ 
ing for or on their behalf or in their interest, and all per¬ 
sons in active concert or participation with them, be en¬ 
joined from taking or instituting any step or proceeding or 
doing any matter or thing for or leading to the dissolution 
of the defendant corporation or in any respect otherwise 
prejudicing, impairing, interfering, reducing or interrupt- 
ting the business or the operation of the business of the de¬ 
fendant corporation, or otherwise adversely affecting the 
rights of the plaintiffs as hereinbefore set forth. 

2. A declaration be made and entered as a judgment of 
this court that the defendants, or such of them who are held 
to be affected by the proofs adduced at the trial of this 
action, are trustees for the plaintiffs, or either of them, of 
such shares of the capital stock of corporations incorpo¬ 
rated and carrying on the business of selling jewelry at re¬ 
tail as have been incorporated, organized or established in 
violation of or without regard to the rights of the plaintiffs 
or either of them under and upon the plan or agreement 
referred to and described in this complaint. 

3. The court by appropriate order require the defendant 
corporation, its officers, directors and managers, and in¬ 
dividual defendants to make production of all books of rec¬ 
ord and account, letters, copies of letters, statements, mem¬ 
oranda, and all other paper writings of whatever nature or 
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kifld, relating to or bearing upon the conduct and manage¬ 
ment of t he defendant corporation, the said General Asso¬ 
ciates, Inc., the said Kay Associates, Inc., and all other 
companies affiliated or connected directly or indi- 
1$)2 rectly with the defendant corporation, and to deposit 
such books of record and account in such place as 
may be designated by this court for inspection and audit. 

4. An accounting be made of all the shares of stock owned 
and held bv the defendants or some or anv of them, which, 
under the terms of the said plan and agreement, should 
have been issued or delivered to the plaintiffs or either of 
them and are now withheld, and of the profits and divi¬ 
dends received therefrom, and of such other assets, prop¬ 
erty or funds, to which plaintiffs are entitled and similarly 
Withheld by such defendants. 

5. Upon motion and hearing, plaintiffs be granted a pre¬ 
liminary injunction enjoining the defendants and each of 
them, and all persons acting for or on their behalf or in 
their interest, and all persons in active concert or participa¬ 
tion with them, pending the final hearing and determination 
of this cause, from taking or instituting any steps or pro¬ 
ceeding or doing any matter or thing with respect to the 
subject matter of this cause, which, unless so enjoined, 
Would cause immediate and irreparable injury, loss or dam¬ 
age to plaintiffs or otherwise render ineffective the judg¬ 
ment that this court may later render on final determina¬ 
tion of this cause. 

6. The plaintiffs be granted such other and further relief 
as may be just and equitable in the premises. 

The Elm Corporation, 
a corporation, 

Edwin M. Rosenthal, 

By Their Attorneys , 

Robert E. Sher, 

412 Washington Building, 
Washington, D. C. 
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November, 1943. 

# * # • 

1893 Filed Dec 29, 1943. 

Answer of Defendant Edmund I. Kaufmann 
#****##'#•• 

1910 Counterclaim 

As a counterclaim against the plaintiffs, the Elm Corpo¬ 
ration and Edwin M. Rosenthal, this defendant Edmund I. 
Kaufmann says: 

1. An actual controversy exists, and has existed since 
October 20, 1943, between this defendant Edmund 1. Kauf¬ 
mann and the plaintiffs The Elm Corporation and Edwin 
M. Rosenthal on the following points: 

A. The plaintiffs The Elm Corporation and Edwdn M. 
Rosenthal contend that Edwin M. Rosenthal or The Elm 
Corporation has a right to participate in accordance with 
what they call “his long established derivative interest” 
in all jewelry stores w’hich had been established before 
October 20, 1943, or which may thereafter be organized, 
and that he or it is entitled to “the implementation 

1911 of such right, in such cases where the right has been 
withheld, by the issue of stock upon the same terms 

as were and will be made available to other participants.” 

This defendant Edmund I. Kaufman denies that the plain¬ 
tiff Edwin M. Rosenthal, or the plaintiff The Elm Corpor¬ 
ation, or either of them, has any such right. 

l 

I 


Monroe Oppenheimer, 

412 Washington Building, 
Washington, D. C. 

Theodore Levin, 

1250 Penobscot Building, 
Detroit, Mich. 

Bayre Levin, 

1250 Penobscot Building, 
Detroit, Mich. 

#*###• 


I 
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B. The plaintiffs The Elm Corporation and Edwin M. 
Rosenthal contend that The Elm Corporation as assignee 
of Edwin M. Rosenthal, and as a shareholder of E. M. 
Rosenthal Jewelry Company has a right to be secured 
agajinst ‘"the impairment of its stock” by a formal com¬ 
mitment that the E. M. Rosenthal Jewelry Company will 
reihain the wholesale supplier of merchandise to all stores 
“nbw or hereafter owned by the group or its members.” 
The defendant Edmund I. Kaufmann denies that the 
plaintiff The Elm Corporation has any such right. 

C. The plaintiff The Elm Corporation and the plaintiff 
Edwin M. Rosenthal contend that The Elm Corporation, 
as assignee of Edwin M. Rosenthal, has the right “to par- 
ticipate in common with other shareholders in manage¬ 
ment through duly elected representatives.” The defend¬ 
ant Edmund I. Kaufmann denies that the plaintiff The 
Elm Corporation has any such right, and states that the 
pkjintiff The Elm Corporation as a shareholder of the E. 
M. Rosenthal Jewelry Company has only such rights as 
are given to shareholders of such a corporation by the 
law of the District of Columbia, and that so far as any 

right to participate in management goes, the said 
1912 plaintiff The Elm Corporation has only the right 
in common with other stockholders to vote in the 
election of trustees or directors. 

The said contentions of the plaintiffs were asserted and 
the above quotations were contained in a letter written 
by* Theodore Levin, as attorney for the plaintiffs The Elm 
Corporation and Edwin M. Rosenthal, to the defendant 
Edmund I. Kaufmann on October 20, 1943, a copy of which 
is attached hereto and made a part hereof, marked 
“Exhibit 7.” 

2. An actual controversy also exists, and has existed 
since November 9, 1943, between this defendant Edmund 
I. Kaufmann and the plaintiffs The Elm Corporation and 
Edwin M. Rosenthal on the following point: 

The plaintiffs The Elm Corporation and Edwin M. 
Rosenthal contend that an agreement exists between them 
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and the defendant Edmund I. Kaufmann and the other de¬ 
fendants as alleged in the bill of complaint herein, and that 
they are entitled to relief as prayed in the bill of complaint 
herein. This defendant denies that any such agreement 
exists and denies that the plaintiffs are entitled to any such 
relief. 

It being impossible to resolve these differences between 
the defendant Edmund I. Kaufmann and the plaintiffs The 
Elm Corporation and Edwin M. Rosenthal, this defendant 
files this counterclaim against said plaintiffs, and prays that 
the court enter a judgment declaring the rights of the par¬ 
ties, and that this defendant may be awarded his 
1913 costs and mav have also further relief as mav be 
right and proper. 

Spencer Gordon, 

Union Trust Building 
Washington 5, D. C. 

Attorney for Defendant 
Edmund 1. Kaufmann 

#**#>* ##### 

[Defendants, Joel S. Kaufmann, Robert D. Kaufmann, Cecil 
D. Kaufmann, Isabel Kaufmann and Bernice Kauf¬ 
mann, Filed a Similar Counterclaim on December 29, 
1943.] 

***** * * # * • 

1935 Filed Feb 10 1944 

Reply to the Counter-Claim of the Defendant Edmund I. 

Kaufmann 

The plaintiffs replying to the counter-claim contained 
in the answer of the defendant Edmund I. Kaufmann say: 

1. Xo actual controversy exists with respect to any of 
the matters claimed or alleged in paragraph 1 of the 
counterclaim, except such matters as necessarily arise for 
disposition and determination as issues between the plain¬ 
tiffs and the defendant Edmund I. Kaufmann under and 
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iii pursuance of the complaint and the answer of such 
defendant. 

2'. Xo actual controversy exists with respect to any of 
the matters claimed or alleged in paragraph 2 of the 
counterclaim, except such matters as necessarily arise for 
disposition and determination as issues between the 
HKU) plaintiffs and the defendant Edmund I. Kaufmann 
under and in pursuance of the complaint and the 
answer of such defendant. 

By reason of the foregoing the plaintiffs pray that the 
counter-claim of the defendant Edmund I. Kaufmann may 
he dismissed with costs, and in the meantime they reserve 
the right at, or at any time prior to, the trial of this cause 
to move for an order striking out such counter-claim as 
ineffective, improper and irregular under the rules appli¬ 
cable to these proceedings. 

: The Elm Corporation, a corpor¬ 

ation, 

Edwin M. Rosenthal, 

By their Attorneys. 

Louis Ottenberg, 

1000 Investment Bldg., 
Washington, D. C. 

Theodore Levin, 

1250 Penobscot Bldg., 

Detroit, Mich. 

Bayre Levin, 

; 1250 Penobscot Bldg., 

Detroit, Mich. 

February 5, 1944. 

('opy received Feby 8, 1944 

Spencer Gordon 

bv E. Sessoms 
•> 

**•••••••• 

[Plaintiffs filed a similar Reply to Counterclaim of Joel S. 
i Kaufmann, et al. on February 10, 1944.] 
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1942 Filed May 24 1944 

Amended Complaint 

I. 

The plaintiff corporal ion was incorporated on the 6th 
day of December, 1935, under the laws of the State of Dela¬ 
ware at the instance of the plaintiff Rosenthal who received 
all of its issued stock in exchange, among other property, 
for three hundred (300) shares of the defendant corpora¬ 
tion of a total par value of Thirty Thousand ($30,000) Dol¬ 
lars, representing twenty (20/4 ) per cent of all of the 
shares of the defendant corporation at all times from 

1943 t he time of its incorporation issued and outstanding. 
The plaintiff Rosenthal immediately upon the receipt 

of such shares in the plaintiff corporation made a gift there¬ 
of to his three (3) children in equal parts, and such chil¬ 
dren of ihe plaintiff Rosenthal have been since such time 
and arc now, by reason of their holding all the issued shares 
of the plaintiff corporation, the beneficial owners of such 
three hundred (300) shares in the defendant corporation. 
The plaintiff corporation lias been since the 28th day of 
December, 1935 and has remained ever since and is now 
the owner of all of such three hundred (300) shares of the 
capital stock of the defendant corporation notwithstanding 
that one of such shares is recorded on the books of the de¬ 
fendant corporation in the name of Robert J. Newman, the 
son-in-law of the plaintiff Rosenthal and the president of 
the plaintiff The Elm Corporation. The plaintiff The Elm 
Corporation was organized for the purpose of and has re¬ 
stricted its function to the holding of stocks and other se¬ 
curities in the interest of the children of the plaintiff Rosen¬ 
thal and had since its incorporation and now has its office 
in the City of Detroit in the State of Michigan. Since the 
transfer of such shares to the plaintiff The Elm Corpora¬ 
tion the plaintiff Rosenthal has acted with the recognition 
of his agency by the defendants Edmund I. Kaufmann, 
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Goklnamer and Cecil D. Kaufmaim as agent for and has 
been at all times relevant to the matters herein complained 
of the agent of, the plaintiff The Elm Corporation in rela¬ 
tion to all matters in any way directlv or indirectly con- 
corned with or affecting such shares of stock held by the 
plaintiff The Elm Corporation, or any right attaching or 
accruing thereto. The plaintiff Rosenthal resides in the 
City of Hollywood in the State of Florida. 

1944 II. 

i 

Tljie defendant corporation was incorporated on the 12th 
day of May, 1923, under the laws of the District of Colum¬ 
bia and has since such time carried on business in the City 
of Washington therein. The defendant Edmund I. Kauf- 
manh has been from the time of its incorporation and is 
now the president and a director thereof. The defendant 
.Joel S. Kaufmaim and Robert D. Kaufmann are the sons 
of the defendant Edmund I. Kaufmann and have been since 
May 14, 1934 and May 12, 1937, respectively, and are now 
officers of the defendant corporation. The defendant Cecil 
D. Jvaufmann is a nephew of the defendant Edmund 
I. Kaufmann and has been for many years and is now one 
of the managers of the defendant corporation, and since 
the 4th day of June, 1938 has been a director thereof. The 
defendant Marcus S. Goldnamer has been from the time of 
the incorporation of the defendant corporation and was 
until his removal from office in the month of October, 1943 
bv the defendant Edmund I. Kaufmann, the secretary and 
treasurer and one of the directors of the defendant corpo¬ 
ration. At such time in the month of October, 1943, upon 
the direction of the defendant Edmund I. Kaufmann, one 
George M. Marx, a nephew of the defendant Edmund I. 
Kailfmann, assumed such offices and now purports to be a 
director and the secretary and treasurer of the defendant 
corporation. The defendants Isabel Kaufmann, Bernice 
Kaiifinann and Helen Goldnamer are respectively the wives 
of the defendant Cecil D. Kaufmann, Joel S. Kaufmann and 
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Marcus S. Goldnamer. The individual defendants are resi¬ 
dents of the said City of Washington. 

III. 

The amount in controversy in this action exceeds, exclu¬ 
sive of interest and costs, the sum of Three Thou- 
1945 sand ($3000.00) Dollars. 

IV. 

Commencing with the year 1912 the plaintiff Rosenthal 
and the defendant Edmund I. Kaufmann associated them¬ 
selves in various and numerous business enterprises, and 
there existed from such time until knowledge to the plain¬ 
tiffs of the matters and things complained of herein, an un¬ 
usually intimate relationship of trust and confidence be¬ 
tween the plaintiff Rosenthal and the defendant Edmund I. 
Kaufmann with respect to matters of business in which they 
were interested in common. 

V. 

In the year 1919 the plaintiff Rosenthal and the defen¬ 
dant Edmund I. Kaufmann associated themselves with the 
defendant Goldnamer and with one Saul Kaufmann, now 
deceased, the brother of the defendant Edmund I. Kauf¬ 
mann and the father of the defendant Cecil D. Kaufmann, 
and with one Albert J. Levi, now deceased, in a program 
for the establishment of the business of selling jewelry at 
retail on the installment plan, and commencing with the 
year 1919 and during the three (3) following years, the 
plaintiff Rosenthal and the defendant Edmund I. Kauf¬ 
mann organized corporations to operate retail stores for 
such purpose in the years, under the names and at the 
places following: 

1919 Kay Jewelry Company Allentown, Pennsylvania 

1919 Kay Jewelry Company Washington, D. C. 

1920 Kay Jewelry Company Detroit, Michigan 

1921 Wittman Jewelry Company Reading, Pennsylvania 
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1021. Ivav Jewelry Company Columbus, Ohio 
1922; Kay Jewelry Company Indianapolis, Indiana 
1922: Kay Jewelry Company Springfield, Massachu¬ 
setts 

194(5 In each of such retail jewelry corporations the 
plaintiff Rosenthal and the defendant Edmund I. 
Kaufmann were the largest individual shareholders, and 
held equal amounts of stock except in the Kay Jewelry 
Company of Washington, 1). C. and the Kay Jewelry Com¬ 
pany of Detroit, Michigan, in which cases the stockholdings 
were approximately equal. In addition to the stock issued 
in varving amounts severally to the defendant Goldnamer, 
the said Albert J. Levi and the said Saul Kaufmann, the 
plaintiff Rosenthal and the defendant Edmund I. Kauf¬ 
mann permitted certain persons who individually under¬ 
took the local management of such stores to subscribe for 
shares of stock and become shareholders in the said several 
retail jewelry corporations for the purpose and with the 
intention of inducing and securing faithful and diligent 
management of such stores respectively by such managers. 

1 VL 

Prior to the incorporation of the defendant corporation 
there had become attached to the name “Kay” in conse¬ 
quence of its use in six (6) of such retail jewelry businesses 
by'the plaintiff Rosenthal and the defendants Edmund I. 
Kaufmann and Goldnamer and the said Albert J. Levi and 
the said Saul Kaufmann, a valuable and growing good will 
relating to and available in the carrying on of the retail 
jewelry business generally, and the plaintiff Rosenthal and 
the defendant Edmund I. Kaufmann and Goldnamer and 
the said Albert J. Levi and the said Saul Kaufmann were 
at such time the owners of such name and entitled to the 
exclusive use thereof in relation to such class of business. 

1947 VII. 

The businesses so established proved successful and the 
plaintiff Rosenthal and the defendants Edmund I. Kauf- 
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mann and Marcus S. Goldnamer and the said Albert J. Levi 
and the said Saul Kaufinann determined upon a plan di¬ 
rected to the expansion of the jewelry business in which 
they were engaged, and an increase in the profits thereof 
through 

Firstly, the establishment of numerous additional retail 
jewelry corporations for the operation of stores to sell jew¬ 
elry at retail on the installment plan in such places as they 
would select under a corporate name containing the word 
“Kay”, except in such cases where, because of a claimed 
prior right to its use in a particular locality or by reason 
of special circumstances otherwise, such name could not be 
used, and 

Secondly, the establishment of a system of unified pur¬ 
chases of merchandise to be sold by the said stores then in 
operation (in addition to one store established in the year 
1916 owned only by the defendant Edmund I. Kaufinann 
and the said Saul Kaufmann), and by further stores to be 
organized for the same purpose. 

In furtherance of such plan the plaintiff Rosenthal and 
the defendants Edmund I. Kaufmann and Marcus S. Gold¬ 
namer and the said Albert J. Levi and Saul Kaufmann in¬ 
corporated and organized the defendant corporation for 
the following purposes: 

(a) To incorporate and organize corporations for the 
operation of stores to sell jewelry at retail on the 
1948 installment plan, and to hold the stock therein and 
to distribute and provide for the distribution and 
holding of stock therein, as follows: 

(1) to make available for subscription to the persons 
severally selected by the managing officers of the defendant 
corporation as local managers of such stores, such part of 
the share capital as would be necessary in the opinion of 
such managing officers to induce and secure the continued 
faithful and diligent performance of his duties by each of 
such local managers; 

(2) for the purpose of obtaining financial assistance in 
the establishment of such corporations where and to the 
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extent that the shareholders of the defendant corporation 
desired to reduce their capital contributions or that of the 
defendant corporation, to make available for subscription, 
upon terms in the interest of the defendant corporation 
and its shareholders and in amounts to be determined by 
such shareholders of the defendant corporation, limited 
amounts of the share capital to persons not shareholders 
of ; 'the defendant corporation preferably having knowledge 
of the jewelry business, but in any event to persons known 
and approved of by the shareholders and assumed to be 
subject to the control of the managing officers of the de¬ 
fendant corporation; 

1941) (3) the remainder of the share capital in the case 

of each such corporation, to be subscribed for and 
held in the name of the defendant corporation for the 
pro rata benefit of its shareholders in accordance with their 
respective shareholdings therein; or in the alternative, 

! (4) in the event that it should appear that the defendant 
corporation was without funds conveniently to subscribe for 
and pay for such remainder of the share capital in any such 
corporation, such remainder be subscribed and paid for by 
and distributed dircctlv to the shareholders of the defen- 
dant corporation in accordance with their respective share¬ 
holdings therein, and in such event such remainder so avail¬ 
able for such purpose be so distributed to the shareholders 
of the defendant corporation by its managing officers; 

(o) in order to insure the continued control of each of 
such corporations and of the full benefits contemplated to 
fhe defendant corporation and its shareholders as herein¬ 
after set out, the defendant corporation, or, in the alterna¬ 
tive, its shareholders, should hold the majoriy of the issued 
capital stock, except in such special cases where by reason 
of the issuance of shares to approved shareholders other¬ 
wise, such control would nevertheless be assured; 
•1950 (b) To act as a centralized agency for the purchas¬ 

ing, warehousing, and distributing of merchandise 
to be delivered by, or sent by wholesale suppliers on the 
order of, the defendant corporation to such stores then 
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established and to be established as contemplated, for sale 
at retail by such stores; 

(c) To avail itself of the opportunity afforded through 
the control of each such retail jewelry corporation by the 
defendant corporation or its shareholders, of requiring such 
stores to pay to the defendant corporation a service charge 
of ten (10^) per cent of the cost price of all merchandise 
sold by such stores, whether delivered by or on the order 
of the defendant corporation or purchased direct from 
wholesale dealers therein; 

(d) To furnish and maintain by its managing officers a 
centralized agency to establish and enforce through such 
control, uniform policies affecting the management, sales, 
credit, advertising and such other matters of merchandis¬ 
ing, inventory and operation generally in such stores as 
would be calculated to benefit the defendant corporation 
in consequence of increased service fees resulting from in¬ 
creased retail sales, and to benefit further through the re¬ 
ceipt of dividends the defendant corporation as the holder 
of shares in such corporation, or, in the alternative, the 
shareholders of the defendant corporation directly as the 

personal holders of such shares, as the case might be; 
1951 (e) To exploit the valuable and growing good will 

and to expand the good will attaching to the name 
“Kay” in relation to the retail jewelry business by causing 
such retail jewelry corporations to be incorporated under a 
name containing the word “Kay”, as part of the corporate 
name, except in such cases where, because of a claimed prior 
right to its use in a particular locality or by reason of 
special circumstances otherwise, such name could not be 
used. 

vm. 

To accomplish the purposes aforesaid, the plaintiff Ros¬ 
enthal and the defendants Edmund I. .Kaufmann and Gold- 
namer and the said Albert J. Levi and Saul Kaufmann 
caused to be incorporated and organized the defendant 
corporation, with a share capital consisting of three thou- 
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sand (3000) shares of the par value of One Hundred 
($lb0.00) Dollars each, of which fifteen hundred (1500) 
shares were subscribed and paid for and distributed as fol¬ 
lows: 

Name of Number Par Value Percentage 


Shareholders of Shares 

The plaintiff Edwin 

Paid 

of Stock 

M. Rosenthal 

The defendant Edmund 

300 

$30,000.00 

20 

I. Kaufmann 

The defendant Marcus 

450 

45,000.00 

30 

S. Goldnamer 

The said Albert J. 

375 

37,500.00 

25 

Levi, now deceased 

The said Saul Kaufmann, 

225 

22,500.00 

15 

now deceased 

150 

15,000.00 

10 


1952 As a result of various transfers, the shareholders 
of record of the defendant corporation are at this 
time as follows: 


Stock originally issued to the plaintiff Edwin M. 
j Rosenthal: 

Robert J. Newman (held for the plaintiff 
The Elm Corporation) 1 Share ) onc/ 

The plaintiff The Elm Corporation 299 Shares { “ 

Stock originally issued to the defendant Edmund I. 
Kaufmann: 


The defendant Edmund I. Kaufmann 
The defendant Joel S. Kaufmann 
The defendant Robert D. Kaufmann 
Aaron Kaufmann (a son of the defen- 
, dant Edmund I. Kaufmann) 


1 Share 
148 Shares 
148 Shares 


130% 


153 Shares j 
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Stock originally issued to the defendant Marcus S’. 
Goldnamer: 


The defendant Marcus S. Goldnamer 
The defendant Helen Goldnamer 


61 Shares { 
314 Shares $ 


25% 


Stock originally issued to the said Albert J. Levi: 


Edmund I. Kaufmann and Edwin M. 

Rosenthal, Trustees of the Estate 

of Albert J. Levi, Deceased 225 Shares 15% 

Stock originally issued to the said Saul Kauf- 
mann: 


The defendant Cecil D. Kaufmann 
The defendant Cecil D. Kaufmann, 
as trustee for Estelle Gingold, the 
daughter of the said Saul Kauf¬ 
mann, Deceased 

IX. 


75 Shares! 


> 10 % 


75 SharesJ 


Upon the organization of the defendant corporation the 
defendant Edmund I. Kaufmann was elected and 
1953 has remained ever since and is now a director and 
the president of the defendant corporation, and has 
with the acquiescence of all its other shareholders, been 
throughout such period and up to the time of knowledge to 
the plaintiffs of the acts of wrong-doing complained of 
herein, in exclusive control and domination and has exer¬ 
cised exclusive control and domination over the business 
and affairs of the defendant corporation in all its aspects 
by reason of the following extraordinary and special cir¬ 
cumstances affecting the other shareholders, directors and 
officers: 

(a) With respect to the plaintiff Rosenthal who resided 
and had personal businesses throughout such period 
at places distant from the City of Washington and 
who was elected, upon the organization of the de- 
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fendant corporation and continued until 1939, to be 
a director and vice-president, it was agreed by all 
the 1 shareholders at the insistence of the defend¬ 
ant Edmund I. Kaufmann who expressed gratitude 
for past favors and concern over the health of the plaintiff 
Edwin M. Rosenthal, that his office should be purely hon¬ 
orary, that he should assume no responsibilities; and the 
defendant Edmund I. Kaufmann expressly urged the plain¬ 
tiff Rosenthal at such time and subsequently from time to 
time, orally and in writing, to rely implicitly on the defen¬ 
dant Edmund I. Kaufmann, as the chief and dominant and 
controlling executive officer of the defendant corporation, 
for the due and faithful fulfillment of his fiduciary respon¬ 
sibility to the plaintiff Rosenthal as a shareholder in the 
defendant corporation and, in particular, upon the 
1954 fiduciary responsibility of the defendant Edmund I. 

Kaufmann to make available to the plaintiff Rosen¬ 
thal shares in retail jewelry corporations to be incorporated 
and organized by or at the instance of the defendant cor¬ 
poration or its managing officers, in accordance with his 
ratable right thereto as a shareholder thereof. Upon as¬ 
surances and representations at such time made by the de¬ 
fendant Edmund I. Kaufmann to the plaintiff Rosenthal 
and repeated on numerous occasions from time to time 
orally and in writing to the plaintiff Rosenthal as a share¬ 
holder while he was the holder of shares in the defendant 
corporation and subsequently when he was agent for the 
ijlaintiff The Elm Corporation as the transferee of such 
shares, that the defendant Edmund I. Kaufmann recognized 
bis fiduciary responsibiltv and had and would continue i*n 
the interests of the plaintiff Rosenthal and subsequently in 
the interests of The Elm Corporation, to make available 
the comparable and ratable proportion of such shares of 
stock in such corporations, the plaintiff Rosenthal, relying 
on his own behalf and on behalf of the plaintiff The Elm 
Corporation upon such fiduciary responsibility so expressly 
assumed and such assurances and representations, and fur- 
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ther relying upon repeated assurances and representations 
made orally and in writing that the rights of his children 
in the defendant corporation had been and would be pro¬ 
tected, conserved and advanced to the same extent as 

1955 if they were the children of the defendant Edmund I. 
.Kaufmann, refrained generally from concerning him¬ 
self with the conduct and management of the business of 
the defendant corporation and, in particular, refrained 
from examining into or scrutinizing the activities of the 
defendant corporation and its managing officers in the 
establishment of corporations organized to carry on the re¬ 
tail jewelry business or the beneficiaries of such activities, 
or the methods, manner and terms by which shares of stock 
therein had been and were being distributed. Upon in¬ 
quiries being made from time to time by the plaintiff Ros¬ 
enthal of the defendant Edmund I. Kaufmann throughout 
such period on his own behalf and subsequently as agent 
for the plaintiff The Elm Corporation, in relation to the in¬ 
corporation of individual corporations for the purpose 
aforesaid, the manner of distribution of the shares and, in 
particular, whether the comparable and ratable proportion 
of shares therein had been offered to the plaintiff Rosen¬ 
thal or the plaintiff The Elm Corporation as shareholders 
of the defendant corporation, the defendant Edmund I. 
Kaufmann repeated such assurances and representations to 
the plaintiff Rosenthal, and the plaintiffs, each in turn as 
shareholders of the defendant corporation, continued to 
rely upon the defendant Edmund I. Kaufmann to satisfy, 
comply with and fulfill his fiduciary obligations and respon¬ 
sibilities in the manner, to the extent and upon the terms 
hereinbefore defined. In the case of certain of such indi¬ 
vidual corporations known to the plaintiff Rosenthal 

1956 to have been organized, in which he was aw^are that 
distribution of shares had not been made in accord¬ 
ance with the proportionate right of himself or the plaintiff 
The Elm Corporation, the defendant Edmund I. Kaufmann 
upon complaints being made to him gave assurances and 
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made representations that the inequity in the distribution 
of any particular issue of shares had been or would be 
equalized by an equitable adjustment in the distribution of 
shares in another or other corporations. 

(b) Upon the resignation of the plaintiff Rosenthal as 
such director and vice-president in the year 1939, the said 
Robert J. Newman was, at the request of the plaintiff Ros¬ 
enthal, elected and has remained up to this time a director 
ofithe defendant corporation; until the happening of the 
events hereinafter described which precipitated this action, 
the said Robert J. Newman, pursuant to the instructions of 
the plaintiff Rosenthal acting as agent for his children, the 
shareholders of the plaintiff The Elm Corporation, and 
having been frequently advised by both the plaintiff Ros¬ 
enthal and the defendant Edmund I. Kaufmann of the un¬ 
usually intimate relationship of trust and confidence ex¬ 
isting between them for many years, accepted and relied 
upon the assurances and representations transmitted to 
him by the plaintiff Rosenthal and accordingly functioned 
only as a nominal director of the defendant corporation, 
and failed and refrained from examining into or scru- 
1957 tinizing the matters and things in the next preceding 
sub-paragraph referred to; on such occasions when 
the said Robert J. Newman did make inquiries in response 
to suspicions entertained by him of wrong-doing on the part 
of the defendant Edmund I. Kaufmann he was either mis¬ 
led by the defendant Edmund I. Kaufmann, or such sus¬ 
picions were allayed by the plaintiff Rosenthal acting as 
such agent relying as aforesaid upon such assurances and 
representations. 

' (c) The said Saul Kaufmann, notwithstanding his being 
and remaining until the year 1938 a director and until his 
death on November 5, 1939 a shareholder of the defendant, 
corporation, devoted himself exclusively to the business of 
the retail stores in the State of Pennsylvania where he re¬ 
sided, and permitted his brother, the defendant Edmund I. 
Kaufmann, exclusively to control and dominate the business 
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and affairs of the defendant corporation in all its aspects. 

(d) The defendant Cecil D. Kaufmann was for many 
years prior to his election as a director of the defendant 
corporation, one of its managers and by reason of his being 
one of the large number of the relations of the defendant 
Edmund I. Kaufmann being favored at the expense of other 
shareholders of the defendant corporation and the fact that 
he was and continued to be a chief and special beneficiary 
of the acts of wrong-doing hereinafter charged, joined with 
the defendant Edmund 1. Kaufmann, but under his direc¬ 
tion in the nomination and control of the business and af¬ 
fairs of the defendant corporation in all its aspects. 
1958 (e) Notwithstanding their position as officers of 

the defendant corporation the defendants Joel S. 
Kaufmann and Robert D. Kaufmann never at any time 
acted independently of or without the instructions of their 
father, the defendant Edmund I. Kaufmann, and by reason 
of their relationship to him and the fact that they were two 
(2) of the chief beneficiaries of the wrong-doing herein¬ 
after charged, permitted the defendant Edmund I. Kauf- 
mann exclusively to control and dominate the business and 
affairs of the defendant corporation in all its aspects. 

(f) The said Albert J. Levi was never a director or officer 
of the defendant corporation. He died on the 3rd day of 
May, 1930, leaving a will made in the year 1927 appointing 
the plaintiff Rosenthal and the defendant Edmund I. Kauf¬ 
mann, trustees of his estate, to function in such capacity 
with broad and unrestricted responsibilities and powers of 
management, sale and control until the death of a certain 
income beneficiary therein designated, who at this time is 
alive. The plaintiff Rosenthal and the defendant Edmund 
I. Kaufmann have since their formal appointment upon pro¬ 
bate of the said will on the 17th day of May, 1930, been and 
are now the trustees of such estate, but, by reason of the 
personal relationship of trust and confidence which has ex¬ 
isted between them, the plaintiff Rosenthal relied, in rela¬ 
tion to the rights and interests of the said estate as a 


32 


1959 shareholder in the defendant corporation and the 
management of its business and affairs generally, 

upon the said assurances and representations and through¬ 
out such period has submitted to and permitted, in his ca¬ 
pacity as such trustee, the defendant Edmund I. Kaufmann 
exclusively to control and dominate the business and affairs 
of the defendant corporation in all its aspects. 

(g) The defendant Goldnamer was originally admitted 
into the association aforesaid and subsequently became a 
shareholder in the defendant corporation at the instance of 
the plaintiff Rosenthal by reason of his experience and 
special and natural ability in business generally, and from 
the time of the incorporation of the defendant corporation 
until his removal from office and authority by the defendant 
Edmund I. Kaufmann in the month of October, 1943, the de¬ 
fendant Goldnamer was the chief and most valuable execu¬ 
tive officer in the origination of plans for and the carrying 
on and expansion of the jewelry business of the defendant 
corporation in all its aspects. By reason, however, of the 
extraordinary and special circumstances hereinbefore set 
forth and the submission by other shareholders, directors 
and officers to such exclusive domination and control in the 
defendant Edmund T. Kaufmann, the defendant Goldnamer 
failed to object to the acts of wrong-doing herein charged 
against the defendant Edmund I. Kaufmann. but on 

1960 contrary joined therein and participated in the bene¬ 
fits thereof. 

X. 

In the year 1933 it having come to the attention of the 
plaintiff Rosenthal and the other shareholders of the defen¬ 
dant corporation, that the defendant corporation was with¬ 
out power under the laws of the District of Columbia to 
hold shares in other corporations, such shareholders deter¬ 
mined to incorporate and procure to be organized a corpo¬ 
ration under the laws of the State of Delaware with the 
same name as the defendant corporation, expressly for the 
purpose of taking over and continuing the function of estab- 
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lishing retail jewelry stores in the place of the defendant 
corporation, and in such year caused to be incorporated 
under the laws of the State of Delaware, such corporation 
under such name with express powers and authority in such 
company 

“To establish, operate and maintain cash and or install¬ 
ment jewelry stores throughout the United States.” 

By an amendment to its certificate of incorporation, the 
name of the said Delaware company was changed to General 
Associates, Inc. 

The authorized capital stock of the said General Associ¬ 
ates, Inc. consisted of fifteen hundred (1500) shares of the 
par value of One Hundred ($100.00) Dollars each equal in 
number and par value to the shares of the capital stock of 
the defendant corporation then and at all times thereafter 
issued and outstanding. In pursuance of the plan contem¬ 
plated for which such company was formed by the 
1061 shareholders of the defendant corporation, such 
shareholders procured the defendant corporation by 
appropriate corporate action in the year 1034 to transfer to 
the said General Associates, Inc. all of the shares then 
held by the defendant corporation in retail jewelry corpora¬ 
tions theretofore organized, together with certain notes re¬ 
ceivable. in exchange for such fifteen hundred (1500) shares 
of the capital stock of the said General Associates, Inc. as 
fully paid up. The defendant corporation caused such 
shares to be distributed directly to the shareholders of the 
defendant corporation and each of such shareholders there¬ 
upon became the owner of shares of the capital stock of the 
said General Associates, Inc. in the same number and 
amount respectively as they were owners at such time of 
the shares in the defendant corporation. 

At the time of the organization of the plaintiff The Elm 
Corporation, the plaintiff Rosenthal transferred to the 
plaintiff The Elm Corporation the three hundred (300) 
shares of stock in the said General Associates, Inc. then 
owned hv him, together with such shares in the individual 
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retail jewelery corporations as liad theretofore been issued 
to him directly and personally by the managing officers of 
the! defendant corporation. The children of the plaintiff 
Rosenthal in consequence of the gift to them of the shares 
of the capital stock of the plaintiff The Elm Corporation 
became the beneficial owners of such shares in the said 
General Associates, Inc. and in s»uch shares in the said retail 
jewelry corporations. 

From the time of its incorporation and organization until 
its dissolution on the 23rd day of December, 1938, the 
19(12 directors of the said General Associates, Inc. were 
the plaintiff Rosenthal and the defendants Edmund 
T. jKaufmann, Goldnamer and Cecil D. Kaufmann, together 
wijtli the said Saul Kaufmann until the time of his death. 
The president and vice-president, treasurer and secretary 
of the said General Associates, Inc. during the whole period 
of its existence were respectively the defendant Edmund I. 
Kaufmann, the plaintiff Rosenthal, the defendant Gold¬ 
namer and the defendant Cecil D. Kaufmann. 

XI. 

On the 3rd day of June, 1936, without notice to or the 
knowledge of the plaintiffs, or either of them, the defendant 
Edmund I. Kaufmann in his capacity of president and the 
dominating and controlling officer of the defendant cor¬ 
poration, in association with the defendants Goldnamer 
and Cecil D. Kaufmann, procured a company to be organ¬ 
ized under the laws of the State of Maryland under the 
name Kay Associates, Inc., and caused all of the capital 
stock thereof in consideration of a payment of One Thous¬ 
and ($1000.00) Dollars to be issued to and held by the de¬ 
fendants Edmund I. Kaufmann, Joel S. Kaufmann and 
Goldnamer, who at this time are the only shareholders 
thereof. 

. The purpose of the said Kay Associates, Inc., among 
broad and general objects was and is, as stated in its cer¬ 
tificate of incorporation, as follows: 
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“To manage and operate jewelry stores and to conduct 
the jewelry and optical business at wholesale or retail in 
all its branches, to supervise, manage, advise and counsel 
those who are willing to pay for such service in the opera¬ 
tion of jewelry stores.” 

The directors of the said Kay Associates, Inc. have 
19(53 been throughout its existence and are now the de¬ 
fendants Edmund I. Kaufmann, Cecil D. Kaufmann, 
Joel S. Kaufmann, and one Emma Hutton, the personal 
secretary of the defendant Edmund I. Kaufmann, who acted 
under his direction and control. The president, vice-presi¬ 
dent, treasurer, secretary and assistant treasurer during 
such time and at the present time were and are respectively, 
the defendants Edmund I. Kaufmann, Cecil D. Kaufmann, 
Goldnamer, the said Emma Hutton, and the defendant Joel 
S. Kaufmann. 

At the time of the incorporation and organization of the 
said Kay Associates, Inc. the defendant corporation was 
engaged in the management and operation of a large num¬ 
ber of jewelry stores in which the share capital was held 
largely by it and its shareholders, and was engaged in the 
optical business as well, and the defendant Edmund I. 
Kaufmann in his capacity as president and the dominating 
and controlling officer of the defendant corporation in asso¬ 
ciation with the defendants Cecil D. Kaufmann and Gold¬ 
namer procured such corporation to be incorporated and 
organized as a convenient instrumentality to advance the 
purposes of the defendant corporation, and to secure and 
make secure for the future the control by the defendant 
corporation of the retail jewelry corporations theretofore 
and thereafter to be organized, and with the object, further, 
of reducing in some manner unknown to the plaintiffs, the 
Federal Income taxes resulting from the operations in all 
its aspects of the business of the defendant corporation. 

1964 XII. 

During the period of the existence of the said General 
Associates, Inc. up to the time of its dissolution and from 
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the time of the incorporation of the Kay Associates, Inc. 
until knowledge to the plaintiffs of the acts of wrongdoing 
herein complained of, the defendant Edmund I. Kaufmann, 
as president and the dominating and controlling officer of 
the defendant corporation and of the said General Asso¬ 
ciates, Inc. and the said Kay Associates, Inc., in association 
with the defendants Goldnamer and Cecil D. Kaufmann, has 
been in exclusive control and domination and has exercised 
exclusive control and domination, purportedly in the in¬ 
terests of the defendant corporation and its shareholders, 
over the business, assets and affairs of the said General 
Associates, Inc. and the said Kay Associates, Inc. During 
the whole time of the existence of the said General Asso¬ 
ciates, Inc., and from the time of knowledge to the plain¬ 
tiffs of the existence of the said Kay Associates, Inc., until 
knowledge of such acts of wrong-doing, such exclusive domi¬ 
nation and control was exercised with the acquiescence of 
the other shareholders, officers and directors of the defen¬ 
dant corporation, including the plaintiffs, by reason of the 
extraordinary and special circumstances hereinbefore 
enumerated. 

xirr. 

Immediately upon its organization the defendant cor¬ 
poration entered upon the fulfillment of the purposes for 
which it was organized, and during the period of more than 
twenty (20) years since such time commencing within a few 
weeks thereafter, the defendant Edmund I. Kauf- 
1965 mann in his capacity as president and the dominating 
and controlling officer of the defendant corporation 
and of the said General Associates, Inc. and Kay Associates, 
Inc., in association with the defendant Goldnamer, and dur¬ 
ing approximately the last fifteen (15) years in association 
with the defendant Cecil D. Kaufmann as well, have or¬ 
ganized over fifty (50) separate corporations to carry on 
■be business of selling jewelry at retail in various places 
throughout the United States. All of such retail jewelry 
corporations upon organization entered into and carried 
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on and, except in tlie case of sucii two (2) or three (3) of 
tiie said retail jewelry corporations as proved unsuccessful, 
do now carry on the business of selling jewelry at retail on 
the installment plan under the control and management of 
the defendants Edmund I. Kaufmann, Goldnamer and Cecil 
D. Kaufmann. Some of such corporations have established 
two (2) or more stores for such purpose with the result 
that the defendant Edmund I. Kaufmann as the president 
and the dominating and controlling officer of the defendant 
corporation, in association w T ith the defendants Goldnamer 
and Cecil D. Kaufmann, through the ownership by the 
shareholders of the defendant corporation of share capital 
in such corporations and the control by the defendant Ed¬ 
mund I. Kaufmann of other shares therein, and using the 
instrumentality of the said General Associates, Inc. during 
its existence and of the said Kay Associates, Inc. from the 
time of its organization, have been in a position to, and 
have controlled and managed the operation of numerous 
jewelry stores in the United States and do now control 
and manage, including the stores established by the 
1966 shareholders of the defendant corporation prior to 
the year 1923, approximately seventy (70) retail 
stores carrying on the business of selling jewelry at retail 
on the installment plan. Since the commencement of its 
business, the defendant corporation has collected from such 
retail stores as service charges on the distribution of mer¬ 
chandise to, and otherwise on merchandise purchased from 
wholesalers by, such stores, very large sums of money the 
exact amount of which is unknown to the plaintiffs but in 
excess of Three Million ($3,000,000) Dollars, and has paid 
from such collection to its shareholders, including the plain¬ 
tiffs, dividends on their shares in the defendant corporation 
approximating ten (10) times the amounts of their respec¬ 
tive original investments. 

XIV. 

The defendant Edmund I. Kaufmann in his capacity as 
president and the dominating and controlling officer of 
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tin* defendant corporation, in association with the defen¬ 
dant Goldnanicr and during approximately the last fifteen 
(15) years in association with the defendant Cecil D. Kauf- 
inann as well, has conducted the business and affairs and 
managed, dealt with and disposed of the assets, resources 
an!d credit, including the name “Kay”, of the defendant 
corporation, the said General Associates, Inc., the said Kay 
Associates, Inc., and all of the said corporations incor¬ 
porated and organized to carry on the business of selling 
jewelry at retail on the installment plan as a single unified 
enterprise, subject to such exclusive control, management 
and disposition as would be applicable to a sole proprietor¬ 
ship and available to him as sole proprietor, and has 
1967 up to the time of the commencement of this action 
conducted generally from the times respectively of 
their organization, the business and affairs of the defen¬ 
dant corporation, the said General Associates, Inc., the said 
Kay Associates, Inc., and the said several retail jewelry cor¬ 
porations, in complete disregard of the corporate form of 
such enterprises, 

and with respect to the defendant corporation, the said 
General Associates, Inc. and the said Kay Associates, Inc., 
has 

(1) failed and neglected to give notices of meetings of 
shareholders, directors and officers and held no such meet¬ 
ings, but on the contrary prepared and inserted in records 
purporting to be the minute books thereof, only in such 
few cases where banks and other persons required evidences 
of corporate authority, documents purporting to be records 
of meetings of shareholders, directors and officers, granting 
and creating the authorities so required; 

(2) appointed persons to act in the capacity of directors 
and officers without calling or holding meetings of share¬ 
holders, directors and officers, and from time to time re¬ 
moved and discharged such persons and appointed others 
in their places; the defendant Goldnamer was so removed 
and discharged in the month of October, 1943, and one 
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George M. Marx, a nepliew of tlie defendant Edmund 1. 
ivaufmann appointed in liis place to perform tlie duties and 
functions theretofore performed by the defendant Gold- 
namer; 

1908 (3) established and paid out from time to time 

to himself and the other individual male defendants, 
salaries, bonuses and other compensation at times and in 
amounts determined solely by him, without calling meetings 
of directors or officers and without knowledge or notice to 
or consultation with other directors and officers, or making 
any record in the minute books thereof; 

(4) caused to be paid out of the property and assets of 
such corporations as a common fund, salaries, compensa¬ 
tion and other expenses for services performed or charges 
incurred or to be incurred by officers and employees, with¬ 
out regard to the formal independent existence of each of 
such corporations or of any independent interest to be 
served by any of such corporations; and has taken for him¬ 
self and permitted to be taken by the other defendants, or 
some of them, large sums of money supposedly as expenses 
without any accounting therefor; 

(5) procured to be lent and advanced to and used and 
dealt with by such corporations, the funds, credit, equip¬ 
ment, facilities, personnel, and other assets, as property 
and facilities held in a single interest and as a common 
fund without regard to the formal independent existence 
of each of such corporations or of any independent interest 
to be served by any of such corporations; the amount of 
such loans, credit and advances by, to and among such cor¬ 
porations were made without security as from a common 
fund and constituted in the aggregate many hundreds of 
thousands of dollars, and much in excess of one million 

dollars; 

1969 (6) made loans and used the credit of such cor¬ 

porations to the extent of very large sums of money 
without discrimination as a common fund to enable himself 
and the other individual defendants and persons otherwise 
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waorn iie desired to benefit, to purciiase shares of stock iu 
& ucu retail jewelry corporations, and used such common 
iunu ana such credit to the extent of many hundreds of 
mousanus of dollars for his own accommodation and con¬ 
venience and that of the other defendants and such other 
persons whom he desired to benelit for personal and private 
purposes in no way associated with such retail jewelry 
corporations; and in many cases caused the defendant cor¬ 
poration, for the specific purpose of making loans to the 
uefendants Edmund i. Kaufmann, Goldnamer and Cecil 
U. Kaufmann for purely personal and private purposes, 
to borrow specilic sums of money from banks upon the 
security of its promissory notes; 

(7) incorporated and organized the said Kay Associates, 
Inc. without advising the plaintiffs, or either of them, of 
its existence until almost three (3) years from the time 
of such incorporation, and then only in response to an in¬ 
quiry by telegram; 

(S) by himself in such capacity in association with the 
defendants Goldnamer and Cecil D. Kaufmann, and in many 
cases in conjunction with other employees of the defendant 
corporation, of the said General Associates, Inc., of the 
said Kay Associates, Inc., and in conjunction with 
1970 shareholders and employees of such individual retail 
jewelry corporations acting under his direction, 
availed himself personally for his own benefit and that of 
t lie other individual defendants, of opportunities presented 
io the defendant corporation and to the said General Asso¬ 
ciates, Inc., or, in the alternative, to the shareholders 
thereof, to incorporate retail jewelry corporations and es¬ 
tablish stores in various places widespread throughout the 
United States, in some cases without the knowledge of or 
notice to the other shareholders of the defendant corpora¬ 
tion and, in particular, the plaintiffs; and distributed the 
shares of stock therein in such amounts, upon such terms 
and to such persons as he himself determined; 

(9) in the case of some of the said retail jewelry cor¬ 
porations, reorganized the said corporation, in some cases 
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on two (2) or more occasions, upon such terms involving 
the exchange and conversion of shares therein and the issue 
of further shares as he himself fixed, without regard to the 
distributive, beneficial or preemptive rights of the share¬ 
holders of the defendant corporation or the original share¬ 
holders of such corporations or the shareholders therein 
upon any intervening reorganizations, and distributed the - 
shares of stock resulting from such reorganizations 

1971 upon such terms and to such persons as he himself 
determined; 

(10) in the case of some of the said retail jewelry cor¬ 
porations reconstructed the capital thereof by the addition 
of a class or classes of capital stock, and availed himself 
of the opportunities presented to the defendant corporation 
and the said General Associates, Inc., or, in the alternative, 
to the shareholders thereof, to subscribe and pay for and 
to receive such shares at the nominal price fixed by the 
defendant Edmund I. Kaufmann for the sale thereof, and 
subscribed and paid for and received such shares for his 
own personal benefit, or as he determined for the benefit 
of the other individual defendants and such other persons 
otherwise whom he desired to benefit; 

(11) utilizing the information acquired and had by him 
in such capacity and his position of control over such retail 
jewelry corporations and their operations, without the 
knowledge of or notice to the plaintiffs, or either of them, 
availed himself of opportunities presented to the defendant 
corporation and the said General Associates, Inc., or their 
shareholders, to purchase from others shares of stock in 
the said retail jewelry corporations, and purchased such 
shares of stock for his own personal benefit, or as he de¬ 
termined, for the benefit of the other individual defendants, 

or some of them, and persons otherwise who he de- 

1972 sired to benefit; 

(12) by himself in such capacity in association 
with the defendants Goldnamer and Cecil D. Kaufman, and 
in some cases in conjunction with other employees of the 
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defendant corporation, of tlie said General Associates, Inc., 
of tlie said Kay Associates, Inc. and in conjunction with 
the shareholders and employees of such individual retail 
jewelry corporations acting under his direction, availed 

S imself of opportunities presented to the defendant cor- 
oration and to the said General Associates, Inc., or, in 
the alternative, to the shareholders thereof, to borrow 
money upon debenture notes for capital purposes upon 
organization in the names of such corporations thus en¬ 
abling such corporations to enter upon and carry on the 
retail jewelry business with only a nominal number of 
shares of capital stock of a nominal par value, and pro¬ 
cured to be issued such shares to him, the defendant Ed¬ 
mund I. Kaufmann, and to the other individual defendants, 
or some of them, or their nominees, and such persons other¬ 
wise whom the defendant Edmund I. Kaufmann determined 
j to select as the beneficiaries of the business of such retail 
^corporations and not to the plaintiff The Elm Corporation 
in accordance with and in proportion to its stock interest 
in the defendant corporation, thus enabling such defendants 
and such persons to derive profits therefrom in deprivation 
of the plaintiff The Elm Corporation without risking other 
than a nominal capital investment; 

1973 (13) except in such cases, where, because of a 

claimed prior right to its use in a particular locality 
or by reason of special circumstances otherwise, such name 
could not be used, incorporated such retail jewelry corpora¬ 
tions under a name containing the word “Kay” as part of 
the corporate name, notwithstanding that in many of such 
corporations the plaintiff Rosenthal had and the plaintiff 
The Elm Corporation now has only a nominal interest or no 
interest as shareholder recognized hv the defendant Ed¬ 
mund T. Kaufmann; and in the Saturday Evening Post and 
ether media of national advertising and by other means, 
esed the name “Kay Associated Stores” as a means of 
: ridicating and establishing to the shareholders of the de¬ 
fendant corporation and to the public generally that all of 
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such stores formed a single retail enterprise operated under 
one management in a single interest; 

(14) established and enforced a unified system of book¬ 
keeping and auditing of the said retail jewelry corporations 
in the interest of the defendant corporation, and procured 
auditors from time to time to make investigations of their 
business and affairs and to prepare consolidated and 
merged reports of their operations as a single unit under 
the name “Kay Associated Stores” for the use of the de¬ 
fendant Edmund I. Kaufmann, Goldnamer and Cecil D. 
Kaufmann in the control and management thereof; 

1974 (15) established and maintained with the office, 
equipment, facilities, personnel, and resources of the 

defendant corporation, of the said General Associates, Inc. 
during its existence, and of the said Kay Associates, Inc. 
used in common for the benefit equally of all of such retail 
jewelry corporations, a centralized agency for the formula¬ 
tion and enforcement of uniform policies affecting the man¬ 
agement, sales, credit, advertising and such other matters 
of merchandising, inventory and operation generally in such 
stores as would be calculated to advance and enhance the 
interests and profits of holders of shares in such retail 
jewelry corporations, notwithstanding that shares therein 
were and are held in varying proportions by the sharehold¬ 
ers of the defendant corporation and by persons not share¬ 
holders therein, and notwithstanding that in many of such 
corporations the plaintiff 'Rosenthal had and the plaintiff 
The Elm Corporation now has only a nominal interest or 
no interest as shareholder recognized by the defendant Ed¬ 
mund I. Kaufmann; 

(16) provided such retail jewelry corporations, without 
regard to their separate financial responsibility with the 
means of enabling them to enter upon and carry on the re¬ 
tail jewelry business by furnishing from the joint and ag¬ 
gregate credit, assets and resources of the defendant cor¬ 
poration, of the said General Associates, Inc. during 

1975 its existence, and of the said Kay Associates, Inc., 
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as a co mm on and single fund and, in the main, from 
me credit, assets and resources of the defendant corpora¬ 
tion, with credit to an amount in the aggregate of many 
millions of dollars by delivering merchandise for resale 
without payment in cash of the cost thereof and the service 
charge thereon, advancing money in the form of cash as 
mans, subordinating their claims to the claims of other 
creditors and guaranteeing the payment of such other 
claims, and generally exposed to risk and impairment the 
credit, assets and resources of the defendant corporation, 
the said General Associates, Inc. and the said Kay Asso¬ 
ciates, Inc., with the intention and purpose realized by the 
defendants Edmund I. Kaufmaun, Goldnamer and Cecil D. 
Kaufmann, of advancing and enhancing the interests of the 
holders of shares in such retail jewelry corporations in ac¬ 
cordance with their respective share interests, notwith¬ 
standing that shares therein were and are held in varying 
proportions by the shareholders of the defendant corpora¬ 
tion and by other persons not shareholders in the defendant 
corporation, and notwithstanding that in many of such cor¬ 
porations the plaintiff Rosenthal had and the plaintiff The 
Elm Corporation has only a nominal interest or no 
11)76 interest as shareholder recognized by the defendant 
Edmund I. Kaufmann; in the case of a single one 
of such retail jewelry corporations, namely, Kay Jewelry 
Company of Buffalo, the loss sustained by the defendant 
corporation upon advances of merchandise and cash was 
the sum of Seventy-nine Thousand Four Hundred Eleven 
and 21/100 ($79,411.21) Dollars; 

(17) refused from time to time up to the time of the 
commencement of this action upon the request of the plain¬ 
tiffs and their attorneys, to furnish information as to the 
incorporation and organization of retail jewelry corpora¬ 
tions of which the plaintiffs had not been advised, and ns 
to the distribution of shares and the identity of persons 
holding shares therein and with respect to the distribution 
of shares in other retail jewelry corporations; 


45 


(18) repudiated and now repudiates the right of share¬ 
holders of the defendant corporation, and, in particular, the 
right of the plaintiff The Elm Corporation to subscribe and 
pay for and to receive shares in any of such retail jewelry 
corporations so incorporated and organized, except by the 
grace of the defendant Edmund I. Kauffmann; 

and with respect to the individual retail jewelry corpora¬ 
tions so incorporated and organized, has 

1977 (a) negotiated leases for stores to be operated by 
such corporations and from time to time negotiated 

renewals thereof; purchased and installed fixtures in such 
stores; set up and established the books of such corpora¬ 
tions; selected and controlled the inventory of merchandise 
to be delivered by or through the agency of the defendant 
corporation or on its order by wholesale suppliers; selected 
and hired persons to act as managers and regulated and 
supervised the performance of their duties, and otherwise 
did all things considered necessary or desirable to provide 
and maintain by and through his control and supervision 
a profitable establishment for the sale of jewelry at retail; 

(b) from time to time dismissed managers and other 
employees of such stores and hired others in their places; 

(c) procured himself or one or more of the individual 
male defendants and other persons designated by him, to 
be elected, reelected and perpetuated in office as directors 
and officers of each of such corporations for the purpose 
and with the intention of securing initially and maintaining 
control of the conduct of its business in order to insure 
the payment and continuance of payment of such service 
charge upon the merchandise sold in such stores, and to 

insure further the submission by such corporations 

1978 to the system of uniform policies of management, 
sales, credit, advertising and such other matters of 

merchandising, inventory and operation generally in such 
stores as were and would be established froin time to time 
hv the defendant Edmund I. Kaufmann, in association with 
the defendants Goldnamer and Cecil D. Kaufmann; 
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\d) with respect to the holding of meetings, the main¬ 
tenance of minute books and records, the election and ap¬ 
pointment of directors and officers, the establishment of 
salaries, and all other matters subject to established cor¬ 
porate proceedings and procedures, adopted the practices 
hereinbefore enumerated with respect to the defendant cor¬ 
poration, the said General Associates, Inc. and the said Kay 
Associates, Inc.; 

(e) in such cases where the auditors of the defendant 
corporation or members of the public required evidences 
of authority or the defendant Edmund I. Kaufmann re¬ 
quired the execution of contracts and other instruments and, 
in particular, contracts subjecting such corporations to the 
control and management of the defendant Edmund I. Kauf- 
mann, the defendant Edmund I. Kaufmann prepared the 
forms for such purposes in the offices and with the personnel 
of the defendant corporation, the said General Associates, 

Inc. or the said Kay Associates, Inc. in the said city 
1979 of Washington, and directed that such forms be made 
formal effective instruments by such corporations in 
relation to their assets, liabilities and methods of business 
and operations generally; 

(f) from time to time determined the sums to be paid 
out of the profits of such corporations as dividends and 
directed the payment thereof; 

(g) directed or permitted to be paid out of the funds 
of such corporations to various persons and, in particular, 
to the defendants Cecil D. Kaufmann, Joel S. Kaufmann 
and "Robert D. Kaufmann large sums of money in the form 
of salaries notwithstanding that such defendants were and 
are being paid large sums of money by the defendant cor¬ 
poration and by the said Kay Associates, Inc., and notwith¬ 
standing that no service was or is being performed by such 
defendants, or any of them, for and on behalf of such cor¬ 
porations; 

G) required such corporations to desist from insuring 
their stock-in-trade and other physical assets in lawfulK 
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organized and operating insurance companies, against loss 
by fire and other hazards, but on the contrary required and 
now requires each of such corporations contrary to law, to 
contribute fixed sums of money to the funds of the said 
Kay Associates, Inc. as an insurance fund wherewith to 
make payment of such losses as might be experienced; and 
has directed and permitted from such sums as were not 
utilized to defray losses, the payment to the indi- 
1080 vidual defendants, or some of them, of large sums 
of money for their personal use and benefit. 

XV. 

The said General Associates, Inc. was dissolved on the 
23rd day of December, 193S, and the distribution of its 
assets duly made to its shareholders. 

XVI. 

By reason of the assurances and representations made 
by the defendant Edmund I. Kaufmann to the plaintiffs 
successively as shareholders of the defendant corporation, 
and by reason of the purposes of the defendant corporation, 
and of the manner, means and methods used and adopted as 
hereinbefore set out by the defendant Edmund I. Kaufmann 
in association with the defendants Goldnamer and Cecil D. 
Kaufmann in the control and management of the business, 
affairs, property and assets of the defendant corporation, 
the said General Associates, Inc. and the said Kay Asso¬ 
ciates, Inc., and of all of such retail jewelry corporations, 
the defendant Edmund I. Kaufmann is estopped from 
denying that all of such corporations constitute, and with 
the exception of the said General Associates, Inc., they now 
constitute, a single unified enterprise created and organized, 
mid with the exception of the said General Associates, Inc., 
that they now exist for the benefit and in the interests of 
the shareholders of the defendant corporation in accord¬ 
ance with their proportionate share interests therein sub- 
met only to the rights of such persons not defendants 
herein or nominees or donees of defendants who 
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1981 received and paid for shares of stock in such retail 
jewelry corporations without knowledge of the bene¬ 
ficial interest therein of the plaintiff The Elm Corporation, 
and, in particular, the defendant Edmund I. Kaufmann is 
estopped from denying that the plaintiff The Elm Corpora¬ 
tion on the 2Stli day of December, 1935 became as a share¬ 
holder in the defendant corporation, and has since been 
entitled as such shareholder to the extent of its propor¬ 
tionate beneficial share interest, to have made available 
to it by the defendant Edmund I. Kaufmann in his capacity 
ns the dominant and controlling officer of the defendant cor¬ 
poration, shares of stock in and such rights, benefits, profits 
and advantages which accrued and resulted from or were 
incidental to the creation, control and management of all 
of such retail jewelry corporations and which became avail¬ 
able to or came into the control of and became distributable 
by, the defendant Edmund I. Kaufmann to the shareholders 
of the defendant corporation and not directly to the defen¬ 
dant corporation. 

XVII. 

Upon the plaintiff The Elm Corporation becoming a 
shareholder in the defendant corporation it became, and 
since such time has been, entitled as such shareholder to 
the extent of its proportionate beneficial share interest, to 
have made available to it bv the defendant Edmund I. Kauf- 
mann in his capacity as the dominant and controlling officer 
of the defendant corporation, shares of stock in and such 
rights, benefits, profits and advantages which accrued and 
resulted from or were incidental to the creation, control and 
management of all of such retail jewelry corporations and 
which became available to or came into the control of and 
became distributable by, the defendant Edmund I. Kauf¬ 
mann to the shareholders of the defendant corporation and 
not directly to the defendant corporation: and it 

1982 became the dutv of the defendant Edmund I. Kauf- 
mann to the plaintiff The Elm Corporation in ac¬ 
cordance with his fiduciary obligations, at the times re- 
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spectively when such shares of stock and such rights, bene¬ 
fits, profits and advantages came within his control, to make 
available to the plaintiff The Elm Corporation such shares 
of stock and such rights, benefits, profits and advantages 
to the extent of its proportionate interest therein as share¬ 
holder of the defendant corporation, for the same price 
and upon the same terms as such shares became available 
to the defendant Edmund I. Kaufinann and the other in¬ 
dividual defendants. 

XVIII. 

Bv reason of the exclusive domination and control bv the 
•< w 

defendant Edmund I. Kaufinann in association with the 
defendants Goldnamer and Cecil D. Kaufinann of the de¬ 
fendant corporation, the said General Associates, Inc., the 
said Kay Associates, Inc., and of all of the said retail 
jewelry corporations, and, in particular, by reason of the 
intimate personal relationship of trust and confidence which 
existed between the defendant Edmund I. Kaufinann and 
the plaintiff Rosenthal until shortly before the commence¬ 
ment of this action, the plaintiffs were without knowledge 
of the existence of some of the said retail jewelry corpora¬ 
tions and of the extent of such rights, benefits and ad¬ 
vantages which became available to the defendant Edmund 
I. Kaufinann for distribution to shareholders generally of 
the defendant corporation, and in the latter part of the 
year 1941 and continuing until shortly before the commence¬ 
ment of this action, the plaintiffs made requests with in¬ 
creasing insistence for information from the defendant Ed¬ 
mund T. Kaufinann as to the identity of all retail jewelry 
corporations organized and operating of which they had 
not theretofore been informed, of the method, manner 
19R3 and distribution of shares of stock in all retail 
jewelry corporations and the extent to which rights, 
benefits, profits and advantages accruing and resulting from 
or which were incidental to the creation, control and man¬ 
agement of such retail jewelry corporations had come into 
the control of and had become available to the defendant 
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Edmund I. Kaufmann for distribution directly to the share¬ 
holders of the defendant corporation, and the manner in 
and the terms upon which such’rights, benefits, profits and 
advantages had in fact been distributed; the defendant Ed- 

v # i 

mund I. Kaufmann in response; to such requests refused to 
provide or furnish such information upon the ground that 
the preparation and assembling thereof imposed upon him 
a burden so large and extensive as to be conveniently in- 
wijmblc of discharge, but on all such occasions assured and 
represented to the plaintiffs that the plaintiffs, and, in par¬ 
ticular, the plaintiff The Elm Corporation had received 
its fair and proportionate share of and interest in all such 
rights, benefits and advantages which had accrued and re¬ 
sulted from or were incidental to the creation, control and 
management of such retail jewelry corporations, and which 
had become available to the defendant Edmund I. Kauf¬ 
mann for distribution directly to the shareholders of the 
defendant corporation. 

i At a meeting called by the defendant Edmund I. Kauf¬ 
mann and held in the said city of Washington on the 27tli 
day of October, 1943, at which were present the attorney 
for the plaintiff The Elm Corporation and the said Robert 
J. Newman, to consider the formal demand of the plaintiffs 
r or the recognition on behalf of the plaintiff The Elm Cor¬ 
poration of such shares of stock, rights, benefits. 
19S4- profits and advantages which had accrued and re¬ 
sulted or would in the future accrue and result from 
or incidental to the creation, control and management of 
*nch retail jewelry corporations theretofore or thereafter 
ho incorporated and organized to carry on the business 
of selling jewelry at retail on the installment plan in the 
’manner and by the means and methods hereinbefore de¬ 
scribed. the defendant Edmund I. Kaufmann disavowed his 
•fiduciary obligations to the plaintiffs, and, in particular, to 
*ho plaintiff The Elm Corporation as the dominating and 
controlling officer of the defendant corporation, and threat¬ 
ened, by reason of such demands having been made and of 
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the repeated demands for information made prior thereto, 
1o dissolve the defendant corporation and cause the chief 
existing- purpose of its operations to be nullified through 
directions to such retail jewelry corporations, to repudiate 
the agency of the defendant corporation in the distribution 
of merchandise and to deprive the defendant corporation 
of its income in the form of the service charges thereon. 

XIX. 

During the pendency of this action and commencing at a 
time in the month of January, 1944, the plaintiff The Elm 
Corporation availed itself of the rights of production, dis¬ 
covery and inspection provided for by the Rules of Civil 
Procedure and caused an investigation to be made by 
certified public accountants of some of the documents, pa¬ 
pers and books of account of the defendant corporation, the 
said General Associates, Inc., the said Kay Associates, Inc., 
and of some of the said retail jewelry corporations 
1985 constituting or containing evidence material to the 
matters involved in this action; notwithstanding that 
such investigation has proceeded continuously since the 
time of its commencement, it is still incomplete and is now 
in progress, in consequence of which the plaintiffs have had 
to rely upon interim reports from such auditors and are 
still without specific and detailed information, except as 
herein pleaded, with respect to many of the aspects of the 
management and conduct of the defendant corporation and 
the said other corporations, and the manner in which their 
business, affairs, assets and property were dealt with and 
disposed of by the defendant Edmund I. Kaufmnnn in 
association with the defendants Goldnamer and Cecil D. 
TCanfmann, and, in particular, the exact extent upon calcula¬ 
tion. to which the defendant Edmund I. Kaufmann received, 
subject to his control and disposition for the benefit of and 
distributable directly to the shareholders of the defendant 
corporation in accordance with their respective share in¬ 
terests in his capacity as the dominating and controlling 
officer thereof, shares of stock in the said retail jewelry 
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I 


corporations incorporated and organized since the 28th 
day of December, 1935, and otherwise the rights, benefits, 
profits and advantages which accrued and resulted since 
such time from or were incidental to the creation, control 
and management of such retail jewelry corporations, and 
the exact number, amount and nature of such shares and 

f 

ct|her rights, benefits, profits and advantages so received 
by the defendant Edmund I. Kaufmann in trust for and 
distributable to the plaintiff The Elm Corporation as a 
shareholder of the defendant corporation. 

19S6 XX. 

In breach and violation of his fiduciary obligations to 
the plaintiff The Elm Corporation as a shareholder in the 
defendant corporation, the defendant Edmund I. Kaufmann 
as the dominating and controlling officer of the defendant 
corporation through a secret and surreptitious plan of sup¬ 
pression and deceit lulled the plaintiff The Elm Corpora¬ 
tion into a sense of securitv and was therebv enabled to 

r y 

and did unlawfully, fraudulently and in breach of trust, 
tetain, convert and appropriate for his personal benefit and 
that of his nominees, and divert in his personal interest to 
the other individual defendants and other persons whom 
be desired to benefit, shares of stock in, and rights, benefits, 
profits and advantages received by him for and on behalf 
and in trust for the plaintiff The Elm Corporation accruing 
and resulting from and which were incidental to the crea¬ 
tion. control and management of, the retail jewelry corpora¬ 
tion <= herein enumerated, namely: 


Name of Company 

Date of 

Incorporation or 
Reorganization 

Location 

Jurisdiction 
of Incor¬ 
poration 

Kay Jewelry Com¬ 
pany of Malden 

July 

28, 1936 

Malden 

Massachusetts 

Kay jewelry Com¬ 
pany of Law¬ 
rence 

July 

28, 1936 

Lawrence 

Massachusetts 

Kay Jewelry Com¬ 
pany of New 
Bedford 

October 

7, 1936 

New Bedford 

Massachusetts 
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Name of Company 

Date of 

Incorporation or 
Keorganization 

Location 

Jurisdiction 
of Incor¬ 
poration 

Kay Jewelry Com¬ 
pany of New 
Britain 

October 

7, 

1936 

New Britain 

Connecticut 

Kay Jewelry Com¬ 
pany of Atlanta 

October 

10, 

1936 

Atlanta 

Georgia 

Kay Jewelry Com¬ 
pany 

October 

14, 

1937 

York, Pa. 

Delaware 

1987 Kay Jewelry 
Company of 
Woonsocket, 
Inc. 

October 

23, 

1937 

Woonsocket 

Rhode Island 

Swope Jewelry 
Company, Inc. 
Whalen Jewelry 
Company of In¬ 
diana, Lac. 

April 

1, 

1939 

1939 

Washington, D. C. 

Evansville 

Delaware 

Indiana 

Kay Jewelry Com¬ 
pany of San 
Diego 

July 

20, 

1939 

San Diego 

California 

Kay Jewelry Com¬ 
pany of Greens¬ 
boro, Inc. 

Kay Jewelry Com¬ 
pany of Chatta¬ 
nooga, Inc. 

September 

9, 

1939 

Greensboro 

N. Carolina 

November 

1, 

1939 

Chattanooga 

Tennessee 

Whalen Jewelry 
Company 

December 

26, 

1939 

Springfield 

Massachusetts 

Kay Jewelry Com¬ 
pany of Sacra¬ 
mento 

June 

22, 

1940 

Sacramento 

California 

Kay Jewelry Com¬ 
pany of Knox¬ 
ville 

August 

8, 

1940 

Knoxville 

Tennessee 

Franc Jewelry 
Company of Vir¬ 
ginia, Inc. 

November 

oo 

1941 

Arlington 

Virginia 


XXI. 

The said shares of stock and the said rights, benefits, 
profits and advantages so received, retained, converted and 
diverted by the defendant Edmund I. Kaufmann were at the 
time thereof of a value many thousands of dollars in excess 
of the cost, but otherwise at this time unknown to the plain¬ 
tiff The Elm Corporation, and the dividends and other pro¬ 
ceeds which accrued therefrom since such time were and are 
in the aggregate a large sum of money but of an amount 
otherwise at this time unknown to the plaintiff The Elm 
Corporation. 
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11)88 XXII. 

The defendants Goldnamer and Cecil D. Kaufmami joined 
and participated in the violations by the defendant Edmund 
1., Kaufmann of his fiduciary obligations to the plaintiff 
The Elm Corporation and the acts of wrong-doing other¬ 
wise, and all of the individual defendants had knowledge of 
afid were beneficiaries thereof and held and now hold in the 
aggregate shares in the retail jewelry corporations herein¬ 
before enumerated, and other rights, benefits, profits and 
advantages which accrued or resulted from or which were 
incidental to the control and management of the said retail 
jewelry corporations, of a number, amount and nature at 
least sufficient to satisfy the claims of the plaintiff The 
Elm Corporation in this action. 

XXIII. 

i 

i 

I The said shares of stock in the said Kay Associates, Inc. 
>vere received by the defendants Edmund I. Kaufmann, 
Goldnamer and Joel S. Kaufmann incidental to and in the 
(course of the management by the defendant Edmund I. 
•'Kaufmann of the business and affairs of the defendant cor¬ 
poration and in the interest and for the benefit of its share¬ 
holders, and the defendants Edmund I. Kaufmann, Gold¬ 
namer and Joel S. Kaufmann now hold such shares in trust 
for the plaintiff The Elm Corporaton to the extent of its 
proportionate share interest therein as a shareholder of 
the defendant corporation. 

j XXIV. 

The defendant Edmund I. Kaufmann has asserted and 
now asserts that the opportunities to incorporate and or¬ 
ganize the retail jewelry corporations hereinbefore 
1989 enumerated for the purpose of carrying on the busi¬ 
ness of selling jewelry at retail on the installment 
plan, and to subscribe for and hold shares of stock therein 
and to acquire the said rights, benefits, profits and ad¬ 
vantages which accrued and resulted from and which were 
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incidental to the creation, control and management of such 
retail jewelry corporations, and the opportunity to incor¬ 
porate and organize the said Kay Associates, Inc. and to 
subscribe for and hold shares therein were opportunities 
available to him for his own personal benefit; the said op¬ 
portunities were, as hereinbefore shown, corporate opportu¬ 
nities presented to the defendant Edmund I. Kaufmann in 
his capacity as the dominating and controlling officer of the 
defendant corporation for the direct benefit of the share¬ 
holders thereof according to their respective share interests 
therein, and the defendants Edmund I. Kaufmann fraud¬ 
ulently and unlawfully and in breach of trust in the maimer 
aforesaid, appropriated, converted, dealt with, and disposed 
of such opportunities for his own purposes and for his own 
use and benefit and in his own interest. 

XXV. 

The plaintiff The Elm Corporation at all times relevant 
to the complaints herein was possessed of ample funds 
wherewith to avail itself to the extent of its proportionate 
share interest in the defendant corporation, of such op¬ 
portunities so presented, and was at all such times and is 
now ready, willing and able to pay for such shares of 
stock in the said retail jewelry corporations, and for such 
rights, benefits and advantages which accrued and resulted 
from and which were incidental to the creation, con- 
1090 trol and management of such retail jewelry corpora¬ 
tions and for such shares of stock in the said Kav 

* 

Associates, Inc. 

XXVI. 

The defendant corporation was, at all times relevant to 
the complaints herein and is now, solvent and possessed of 
ample assets immediately and readily available for the 
payment of the claims of all its creditors without resort to 
the shares and the other rights, benefits, profits and ad¬ 
vantages, the subject of the claims of the plaintiff The Elm 
Corporation in this action. 


XXVII. 


The plaintiff Rosenthal seeks no relief in this action and 
is retained as a party plaintiff because of the counter-claims 
against the plaintiffs pending herein for disposition. 

Wherefore, the plaintiff The Elm Corporation prays that: 

L 

A declaration be made as a judgment of this Court that 
the j several corporations enumerated in paragraph XX 
herl-of and the said Kay Associates, Inc. were incorporated 
ana organized by, and do now conduct their operations 
under the control and management of the defendant Ed¬ 
mund I. Kaufmann in his capacity of the chief managing- 
officer for the benefit of the shareholders of the defendant 
corporation, and that such shares of stock therein and such 
rights, benefits, profits and advantages which ac- 
11191 crude and resulted from or which were incidental to 
the creation, control, operation and management 
thereof and which had come into the possession or control 
of j the defendant Edmund I. Kaufmann, were received by 
hijn, and, that subject to the rights of persons not defen¬ 
dants herein and not nominees or donees of defendants who 
received and paid for such shares of stock and such rights, 
benefits, profits and advantages without knowledge of the 
beneficial interest therein of the plaintiff The Elm Corpora¬ 
tion, are now held by the defendant Edmund T. Kaufmann 
and the other individual defendants, in trust for the plain¬ 
tiff The Elm Corporation, to the extent of its equitable and 
ratable share thereof as a shareholder of the defendant 
corporation. 

n. 

A declaration be made as a judgment of this Court that 
such of the individual defendants who through subscription, 
nomination, gift, transfer or any other means acquired and 
now hold shares of stock in the said corporations, or any 
of them, or other rights, benefits, profits and advantages 
which accrued and resulted from or which were incidental 
to the creation, control and management of such corpora- 
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turns, held and now hold such shares and such rights, bene- 
lits, profits and advantages in trust for the plaintiff The 
Elm Corporation in such number and to such value and 
extent as the defendant Edmund I. Kaufmann withheld 
from the plaintiff The Elm Corporation its equitable and 
ratable share thereof as a shareholder of the defendant cor¬ 
poration, and that a trust for the benefit of the plain- 
1992 tiff The Elm Corporation be impressed by an ap¬ 
propriate judgment of this Court upon such shares, 
rights, benefits, profits and advantages. 

m. 

An accounting be had to determine the shares, rights, 
benefits, profits and advantages acquired by the individual 
defendants subject to the trust aforesaid and of the divi¬ 
dends or other profits paid thereon, and that bv appropri¬ 
ate order the defendants be required to account and to make 
valid and effective transfers thereof to the plaintiff The 
Elm Corporation. 

IV. 

Such further relief as may seem just and proper in the 
premises. 

The Elm Corporation, 
a Delaware corporation 

Edwin M. Rosenthal 

By Their Attorneys 

Louis Ottenberg, 

Investment Building, 
Washington, D. C. 

Theodore Levin, 

1250 Penobscot Bldg., 
Detroit, Mich. 


May 12, 1944. 

* # * 


Bayre Levin, 

1250 Penobscot Bldg., 
Detroit, Mich. 
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1993 Filed Jun 2 1944 

Answer to Defendant Edmund 1. Kaufmann to Amended 

Complaint 

For answer to the amended complaint in the above en¬ 
titled cause the defendant Edmund I. Kaufmann says: 

First Defense 

The amended complaint fails to state a claim against the 
defendant Edmund I. Kaufmann upon which relief can be 
granted. 

Second Defense 

1. This defendant admits that the plaintiff The Elm 
Corporation is and since December 28, 1935, has been the 
record owner of two hundred ninety nine (299) shares of 
the capital stock of the defendant E. M. Rosenthal Jewelry 
Company, that Robert J. Newman is the record owner of 
one (1) share of said stock, and that the plaintiff Edwin M. 
Rosenthal resides in the city of Hollywood, in the state of 
, Florida. This defendant denies that there has been 

1994 any recognition by the defendants Edmund I. Kauf¬ 
mann, Marcus S. Goldnamer and/or Cecil D. Kauf¬ 
mann that plaintiff Edwin M. Rosenthal has acted as agent 

: for the plaintiff The Elm Corporation. On the contrary, 
the plaintiff The Elm Corporation has been represented by 
' Robert J. Newman, its president, and by Theodore Levin, 
its attorney. This defendant is without knowledge or in¬ 
formation sufficient to form a belief as to the truth of the 
other allegations contained in paragraph 1 of the amended 
complaint. 

2. This defendant admits that the defendant E. M. Rosen¬ 
thal Jewelry Company was incorporated May 12, 1923, un¬ 
der the laws of the District of Columbia, and has since said, 
time carried on business in the city of Washimrton; that 
this defendant Edmund I. Kaufmann has been from the 
time of its incorporation and is now the president and a 
director thereof; that the defendants Joel S. Kaufmann and 
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Robert D. Kaufmann are the sons of the defendant Edmund 
I. Kaufmann; that the defendant Cecil D. Kaufmann is a 
nephew of the defendant Edmund I. Kaufmann and since 
June 4, 1938, has been a director of the defendant corpora¬ 
tion; that the defendant Marcus S. Goldnamer has been 
from the time of the incorporation of the defendant corpora¬ 
tion the secretary and treasurer and one of the directors of 
the defendant corporation; that the defendants Isabel Kauf¬ 
mann, Bernice Kaufmann and Helen Goldnamer are, re¬ 
spectively, the wives of the defendants Cecil D. Kaufmann, 
Joel S. Kaufmann and Marcus S. Goldnamer, and that the 
individual defendants are residents of Washington, D. C. 
Tliis defendant denies all allegations of paragraph 2 not 
specifically admitted. 

1995 3. This defendant admits that the amount in con¬ 

troversy in this action exceeds, exclusive of interest 
and costs, the sum of Three Thousand Dollars ($3,000.00). 

4. Answering paragraph 4, this defendant states that 
there have been numerous instances where the plaintiff Ed¬ 
win M. Rosenthal has subscribed to stock in corporations 
organized bv the defendant Edmund I. Kaufmann and there 
have been numerous instances where the defendant Edmund 
I. Kaufmann has subscribed to stock in corporations or¬ 
ganized by the plaintiff Edwin M. Rosenthal, and that for 
many years they were close personal friends and had many 
common business interests. Except to the extent that this 
constitutes an admission of any allegation of paragraph 4, 
this defendant denies all the allegations of said paragraph. 

5. Answering paragraph 5, this defendant states: In 
the year 1916 this defendant organized a corporation under 
the laws of the state of Pennsvlvania with the name Kav 
Jewelry Company to operate a jewelry store in Reading, 
Pennsylvania, in which corporation this defendant Edmund 
T. Kaufmann and his brother Saul Kaufmann each owned 
fifty (50) per cent of the stock. The plaintiff Edwin M. 
Rosenthal had no stock in this original company. The name 
“Kay” was originally chosen by this defendant for this 
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corporation because the letter “K” is the initial of his 
name ‘ ‘ Kaufmann. ’ ’ Thereafter between the years 1916 
ajtid 1922 this defendant established seven other jewelry 
stores each to be operated by a separate corporation or¬ 
ganized as follows: 

1996 1919, Kay Jewelry Company, Allentown, Pennsyl¬ 

vania 

1919, Kay Jewelry Company, Washington, D. C. 

1920, Ray Jewelry Company, Detroit, Michigan 

1921, Whitman Jewelry Company, Reading, Pennsylvania 

1921, Kay Jewelry Company, Columbus, Ohio 

1922, Kay Jewelry Company, Indianapolis, Indiana 

1922, Kay Jewelry Company, Springfield, Massachusetts 

The distribution of stock in these corporations followed no 
preexisting plan, but took place independently with varying 
persons participating and to varying extents as the exigen¬ 
cies of each situation determined. The decisions as to the 
establishment of these seven stores and the distribution of 
stock therein were participated in by the defendant Ed¬ 
mund I. Kauf mann, the plaintiff Edwin M. Rosenthal, the 
defendant Marcus S. Goldnamer and by Saul Kaufmann, 
now deceased, Albert J. Levi, now deceased, Sam Meisner, 
Ben Golding, Ben Kaufmann, Sidney Ross and various 
other persons who were selected as managers of the partic¬ 
ular stores. This defendant states that the plaintiff Edwin 
M. Rosenthal subscribed to amounts of stock equal to that 
taken by this defendant Edmund I. Kaufmann in four of 
said companies and that in the Washington company and 
the Detroit company this defendant took sixty-six (66) and 
two hundred forty-eight (248) shares, respectively, and the 
said Rosenthal received fifty-three (53) and two hundred 
five (205) shares, respectively. This defendant denies, how¬ 
ever, that the plaintiff Rosenthal and this defendant were 
the largest individual shareholders in each of said retail 
• ompanies at the time of its incorporation and states that 
this was so only in the case of the Allentown company; 
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that tlie largest shareholders were in Washington, Marcus 

S. Goldnamer; in Detroit, Louis Finsterwald and Ben Kauf- 
mann; in Reading, M. Heller and Saul Kaufmann; 

1997 in Columbus, Sam Meisner; in Indianapolis, Walter 
M. Rosenthal, and in Springfield, A. D. Katzenberg. 

Except to the extent that these statements constitute an ad¬ 
mission of any allegation of paragraph 5, this defendant 
denies all the allegations of said paragraph. 

6. This defendant admits that prior to the incorporation 
of the defendant E. M. Rosenthal Jewelry Company there 
had become attached to the name “Kay” in consequence 
of its use in the seven retail jewelry businesses described in 
paragraph 5 hereof, a valuable and growing good will in the 
retail jewelry business. This defendant denies all other 
allegations of paragraph 6. 

Answering further the allegations of paragraph 6, this 
defendant states that the Kay Jewelry Company of Read¬ 
ing, Pennsylvania, is the original owner of the name 
“Kay,” as a name or as a trademark in connection with 
the sale of jewelry, and that corporation has taken steps 
to have the trademark “Kay” registered in various states 
of the Union, but as the Kay Jewelry Stores hereinafter re¬ 
ferred to have been established they have been permitted 
to use that name without objection and without cost by the 
Kay Jewelry Company of Reading, Pennsylvania, in view 
of the fact that this defendant and the son and daughter 
of Saul Kaufmann, now deceased, who are the stockholders 
of Kay Jewelry Company, Reading, Pennsylvania, are also 
stockholders in the other Kay retail stores. 

7. Answering the allegations of paragraph 7, this de¬ 
fendant states: The defendant corporation E. M. Rosen¬ 
thal Jewelry Company was organized in the year 1923 un¬ 
der the laws of the District of Columbia for the 

1998 purpose only of engaging in the wholesale jewelry 
business. The incorporators were Edmund T. Kauf- 

"\onn. Marcus S. Goldnamer and Fulton Brvlawski, a 
lawyer retained by them. The plan of organizing the cor- 
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poration was conceived entirely by this defendant Edmund 
I. Kaufmann, who bad in mind that the eight stores de¬ 
scribed in paragraph 5 hereof would prove desirable cus¬ 
tomers by reason of the fact that the proposed stockholders 
of E. M. Rosenthal Jewelry Company were in many cases 
also stockholders in the said retail stores, but no “plan” 
was “determined upon” as alleged in paragraph 7 of the 
amended complaint. Except to the extent that these state¬ 
ments constitute an admission of any allegation of para¬ 
graph 7. this defendant denies all the allegations of said 
paragraph and each subparagraph thereof. 

8. Answering the allegations of paragraph 8 this defen¬ 
dant states: The original capital stock of the defendant 
corporation E. M. Rosenthal Jewelry Company consisted of 
1,500 shares of the par value of $150,000 distributed as 
follows: 


The plaintiff Edwin M. Rosenthal 
This defendant Edmund I. Kaufmann 
The defendant Marcus S. Goldnamer 
Saul Kaufmann, now deceased 
Albert J. Levi, now deceased 


200 sha res 
450 shares 
875 shares 
150 shares 
225 shares 


and that after various transfers, the present stockholders 
are as follows: 


Stock originally issued to Edwin M. Rosenthal: 


Robert Newman 1 share 

The Elm Corporation 299 shares 

1999 Stock originally issued to Edmund I. Kaufmann: 


Edmund I. Kaufmann 
Joel Kaufmann 
Robert Kaufmann 
Aaron Kaufmann 


1 share 
148 shares 
148 shares 
153 shares 


Stock originally issued to Marcus S. Goldnamer: 

Marcus S. Goldnamer 51 shares 

Helen Goldnamer 314 shares 
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Stock originally issued to Saul Kaufmann: 

Cecil D. Kaufmann 75 shares 

Cecil D. Kaufmann, trustee for 
Estelle Gingold 75 shares 

Stock originally issued to Albert J. Levi: 

Edmund I. Kaufmann and Edwin M. 

Rosenthal, trustees of the 
Estate of Albert J. Levi, 
deceased 224 shares 

Lester Allman 1 share 

Except to the extent that these statements constitute an 
admission of any allegation of paragraph 8, this defendant 
denies all the allegations of said paragraph. 

9. This defendant admits that upon the organization of 
the defendant corporation he was elected and has remained 
ever since and is now a director and president of the defen¬ 
dant corporation. He admits that the plaintiff Rosenthal, 
who had and still has large furniture interests has taken 
little personal part in the business of the defendant corpo¬ 
ration. This defendant states that there has been consid¬ 
erable correspondence between this defendant and the 
plaintiff Rosenthal, but this defendant denies that he ever 
assumed any obligation toward the plaintiff Rosen- 
2000 thal beyond the obligation that the president and a 
director of a corporation always owes to a stock¬ 
holder. fie admits that upon the resignation of the plain¬ 
tiff Rosenthal as director and vice ^resident in the vear 

— V 

1939, Robert J. Newman was elected, and has remained up 
to this time, a director of the defendant corporation. He 
states that Saul Kaufmann was a shareholder and director 
until 1938, and that the said Saul Kaufmann devoted him¬ 
self to the business of the retail stores in Pennsylvania, 
but that Saul Kaufmann also took the principal part in 
opening many of the retail stores in other states. He ad¬ 
mits that Albert J. Levi was never a director or officer of 
the defendant corporation, and that he died on May 3, 1930. 
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leaving a will appointing the plaintiff Rosenthal and this 
defendant trustees of his estate until the death of a certain 
income beneficiary therein designated, who is now living, 
and that the plaintiff Rosenthal and this defendant now are 
trustees of said estate, and he admits that the plaintiff Ros¬ 
enthal has left the entire burden of the trusteeship upon 
this defendant, and lias done practically no work as such 
trustee, and he states that the onlv losses of said trust 
estate have been in connection with stock held in business 
controlled by the plaintiff Rosenthal. He admits that the 
defendant Goldnamer became a shareholder in the defen¬ 
dant corporation and he had particular charge of the buying 
and selling of merchandise for the defendant corporation. 
Except to the extent that these statements constitute an 
admission of any allegation of paragraph 9, this defendant 
denies all the allegations of said paragraph and all sub- 
paragraphs thereof. 

10. This defendant admits that in 1933 upon advice of 
counsel that E. M. Rosenthal Jewelry Company, be- 
2001 ing a District of Columbia corporation, could not 
hold stock in other corporations, the stockholders of 
E. M. Rosenthal Jewelry Company caused to be organized 
under the laws of Delaware a corporation which could hold 
such stock; that this corporation was known as General 
Associates, Incorporated (it was originally incorporated as 
E. M. Rosenthal Jewelry Company, but the name was 
changed after two months), and that its charter gave it 
very broad powers, including the powers stated in para¬ 
graph 10 of the amended complaint “to establish, operate 
and maintain cash and/or instalment jewelry stores 
throughout the United States,” a power which was never 
used; that said corporation had 1,500 shares of capital 
stock; that the stockholders of the E. M. Rosenthal Jewelry 
Company caused the stock held by the E. M. Rosenthal Jew¬ 
elry Company in other corporations, together with certain 
notes receivable to be transferred to General Associates, 
Incorporated, in consideration of the transfer of all the 
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stock of General Associates, Incorporated, to E. M. Rosen¬ 
thal Jewelry Company (together with certain cash), said 
stock to be immediately distributed as a dividend to the 
stockholders of E. M. Rosenthal Jewelry Company, and that 
the stock of the plaintiff Rosenthal in General Associates, 
Incorporated, was transferred to the plaintiff The Elm Cor¬ 
poration, and General Associates, Incorporated, was dis¬ 
solved December 17, 1938; and that prior to that time its 
directors were the defendant Edmund I. Kaufmann, the 
plaintiff Rosenthal, the defendant Goldnamer, Saul Kauf¬ 
mann, now deceased, and the defendant Cecil D. Kaufmann, 
and that its officers were Edmund I. Kaufmann, president, 
E. M. Rosenthal, vice president, Marcus S. Goldnamer, 
treasurer, and Cecil D. Kaufmann, secretary. This 
2002 defendant states further that the dissolution of Gen¬ 
eral Associates, Incorporated, in 1938, was with the 
consent and cooperation of the plaintiff The Elm Corpora¬ 
tion, and that the said plaintiff The Elm Corporation re¬ 
ceived upon said dissolution its proportionate share of all 
of the assets of General Associates, Incorporated, including 
stock in numerous retail stores, some of which had orig¬ 
inally been acquired by the E. M. Rosenthal Jewelry Com¬ 
pany and some of which had been acquired by General As¬ 
sociates, Incorporated. After the dissolution of General 
Associates, Incorporated, in 1938 the only rights that the 
plaintiff The Elm Corporation had in the wholesale and 
retail jewelry businesses, which are the subject of this suit, 
to the knowledge of this defendant, were as stockholders of 
the E. M. Rosenthal Jewelry Company, a corporation en¬ 
gaged in the wholesale jewelry business and as stockholders 
in various corporations operating individual retail stores 
in various parts of the United States. Except to the ex¬ 
tent that these statements constitute an admission of any 
allegation of paragraph 10, this defendant denies all the 
allegations of said paragraph. 

11. Answering the allegations of paragraph 11 this de¬ 
fendant states: In the year 1936 the retail jewelry stores 
in the Kay group had attained the number of forty-one 
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(41), and in that year the defendants Edmund I. Kaufmann, 
Marcus S. Goldnamer and Cecil D. Kaufmann, who were 
stockholders and officers in manv of said retail stores, for 
the purpose of coordinating the management policies of 
the retail stores, maintaining more effective advertising and 
uniform sales and promotion policies, procured the 

2003 organization of a Maryland corporation named “Kay 
Associates, Inc.” The certificate of incorporation 

contained broad powers, including the power “to manage 
and operate jewelry stores and to conduct the jewelry and 
optical business at wholesale or retail in all its branches, 
and to supervise, manage, advise and counsel those who are 
willing to pay for such services, in the operation of jewelry 
stores,” but Kay Associates, Inc. has never conducted a 
jewelry or optical business at wholesale or retail, on its own 
account. This corporation issued all its capital stock total¬ 
ing $1,000 par to the defendants Edmund I. Kaufmann and 
Marcus S. Goldnamer and to Joel S. Kaufmann, and the 
three persons last named immediately entered into a dec¬ 
laration of trust dated July 1, 1936, under which declara¬ 
tion said stock is held “for the account and benefit of the 
various Kay Jewelry Companies and affiliated jewelry 
stores located throughout the United States,” and it is 
agreed that the said trustees will “re-deliver said stock or 
any portion thereof, to the said Kay Jewelry Companies or 
affiliated jewelry stores, or their nominees, upon written no¬ 
tice by a majority of said stores.” A copy of this declara¬ 
tion is attached hereto, marked “Exhibit 1” and made a 
part hereof. Since then Kay Associates, Inc. has super¬ 
vised the operation of the retail stores by agreement with 
each of them, resulting in the most profitable operation in 
the history of most of the stores. It has studied the history 
and trends of the retail jewelry business and has given the 
stores statistical and actuarial information in regard 
thereto which thertofore they had not developed. Kay 
Associates, Inc. has also audited the accounts of the stores 
and has established an advertising service for their 

2004 benefit. Kay Associates, Inc. also acts as trustee of 
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a revolving fund established by the retail stores, 
from which loans are made to the retail stores to meet 
their business necessities and to make them independent 
of local banking functions when necessary. Part of this 
fund has been set aside for the purpose of enabling officers 
and employes of Kay jewelry stores or their wives and 
children as nominees to purchase stock of new Kay jewelry 
stores when and as such stock becomes available, by bor¬ 
rowing from the fund at six per cent interest secured by 
collateral note. Kay Associates, Inc., has also rendered ser¬ 
vice to E. M. Rosenthal Jewelry Company. It has advised 
E. M. Rosenthal Jewelry Company in reference to the price 
ranges, styles, quantities, etc. of that Company’s merchan¬ 
dise, and lias publicized the lines of merchandise held by 
that Company. It has located sources of supply, has made 
purchases, negotiated contracts, and has in many ways stim¬ 
ulated business for the E. M. Rosenthal Jewelry Company. 
The directors of Kay Associates, Inc. have been this defen¬ 
dant Edmund I. Kaufmann, Cecil D. Kaufmann, Joel S. 
Kaufmann and Emma Hutton, personal secretary of this 
defendant. Edmund I. Kaufmann has acted as president, 
Cecil D. Kaufmann as vice president, Marcus S. Goldnamer 
as treasurer, Emma Hutton as secretary, and Joel S. Kauf¬ 
mann as assistant treasurer. Except to the extent that 
these statements constitute an admission of any allegation 
of paragraph 11 this defendant denies all the allegations 
of said paragraph. 

12. Answering the allegations of paragraph 12 this de¬ 
fendant states: He has acted as president of the defen¬ 
dant E. M. Rosenthal Jewelry Company, president of 
2005 General Associates, Incorporated, and president of 
Kay Associates, Inc. He and the members of his 
family have owned 30 per cent of the stock of the E. M. 
Rosenthal Jewelry Company, the defendant Marcus S. Gold¬ 
namer and his wife have owned 25 per cent of the stock of 
said company, and Saul Kaufmann and his children have 
owned 10 per cent of said stock, and they have had the 
same ownership in General Associates, Incorporated. This 
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defendant Edmund I. Kaufmunn, bis son Joel S. Kaufmann, 
and Marcus S. Goldnamer have also owned the stock of Kay 
Associates, Inc. subject to the declaration of trust herein¬ 
before described. Except to the extent that these state¬ 
ments constitute an admission of any allegation of para¬ 
graph 12 this defendant denies all the allegations of said 
paragraph. 

13. Answering the allegations of paragraph 13 this defen¬ 
dant states: During the entire period from 1916 to date 
sixty (60) retail jewelry stores have been organized by this 
defendant in association from time to time with various per¬ 
sons. The establishment of these businesses and the distri¬ 
bution of stock therein followed no preexisting plan, but 
took place independently with various persons participat¬ 
ing and to varying extents as the exigencies of each situa¬ 
tion determined. Each business was conducted by a sep¬ 
arate corporation. During recent years the decisions as 
to the establishment of the retail stores and the distribu¬ 
tion of stock therein have been made by the defendant Ed¬ 
mund I. Kaufmann and by the defendants Cecil D. Kauf¬ 
mann and Marcus S. Goldnamer pursuant to no definite 
plan, but based on the general policy of offering, to persons 
who were actively engaged in the retail jewelry business as 
officers or employes of stores already established, or their 
wives and children as nominees, an opportunity to 
2006 invest in the stock of any additional stores. The or¬ 
ganization of these stores has been highly profitable 
to the defendant corporation E. M. Rosenthal Jewelry Com¬ 
pany, in that the organization of each store created a new 
customer for the defendant corporation as a wholesaler. 
This defendant states that the operation of the business of 
the E. M. Rosenthal Jewelry Company under the direction 
of the present management has been an extraordinary suc¬ 
cess, and that the plaintiffs The Elm Corporation and Ed¬ 
win M. Rosenthal, on an original investment in 1923 by Ed¬ 
win M. Rosenthal of $30,000 for 300 shares of stock in the 
E. M. Rosenthal Jewelry Company have received cash divi- 
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(lends down to the present time in each fiscal year of said 
company as follows: 


1925 

$ 4,000 

1935 

$11,500 

1926 

3,200 

1936 

13,600 

1927 

3,600 

1937 

30,000 

1928 

18,600 

1938 

21,600 

1929 

15,600 

1939 

15,600 

1930 

23,600 

1940 

23,400 

1931 

21,600 

1941 

27,600 

1932 

10,900 

1942 

26,600 

1933 

3,300 

1943 

24,750 

1934 

6,600 




The total cash dividends received by Edwin M. Rosenthal 
and The Elm Corporation have thus been $305,650. They 
also received in 1934 stock in General Associates, Incorpo¬ 
rated, which had cost the E. M. Rosenthal Jewelry Com¬ 
pany $64,808, and which then had an underlying book value 
greatly in excess of this amount. They also received, from 
their stock in General Associates, Incorporated, so distrib¬ 
uted to them, dividends for each fiscal year as follows: 


1935 Cash $9,843.00 

1936 Cash 6,600.00 

2007 1937 Cash 20,000.00 

1938 Cash 22,200.00 

1938 final liquidating dividend in 
cash, notes and stock at cost to 
General Associates, Incorporated 32,032.54 


The total dividends received from General Associates, In¬ 
corporated, were thus $90,675.54. In the dissolution of Gen¬ 
eral Associates, Incorporated, in 1938 the stock distributed 
to them had a value on the books of the underlying com¬ 
panies greatly in excess of its cost to General Associates, 
Incorporated. The total distribution to Edwin M. Ros¬ 
enthal and to The Elm Corporation on the original invest¬ 
ment of $30,000 made by Edwin M. Rosenthal in the E. M. 
Rosenthal Jewelry Company in 1923 has thus been more 
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than $461,137.34 on an original investment of $30,000 made 
in 1923. Moreover The Elm Corporation still holds the 
stock originally so purchased by Edwin M. Rosenthal, which 
now has a book value of $183,ISO, and an actual value in 
excess of this amount. Except to the extent that these state¬ 
ments constitute an admission of any allegation of para¬ 
graph 13 of the amended complaint this defendant denies all 
the allegations of said paragraph. 

14. Answering the allegations of paragraph 14 this defen¬ 
dant denies that he has conducted the affairs of the defen¬ 
dant corporation, General Associates, Incorporated, and 
Kay Associates, Inc. and the retail jewelry stores, or any 
of them, as though he were the sole proprietor thereof, but 
on the contrary states that the rights of stockholders in 
all of these enterprises have been scrupulously preserved, 
and except in the case of a few retail stores all of the busi¬ 
nesses have been very successful and very profitable 
2008 to the stockholders. With respect to the defendant 
corporation E. M. Rosenthal Jewelry Company, Gen¬ 
eral Associates, Incorporated, and Kay Associates, Inc., he 
admits that there have been many meetings of stockholders, 
directors and officers without formal notice and with pre¬ 
pared records: that the defendant Goldnamer resigned as 
secretary and treasurer in the month of October, 1943, and 
that George M. Marx, who was a cousin of this defendant, 
who was assistant treasurer and assistant secretary, has 
been acting in his place since that time; that reasonable 
salaries, bonuses and compensation have been paid without 
formal approval of the directors; that officials of the com¬ 
panies have been reimbursed for expenses; that the retail 
stores have contributed to a common fund held by Kay As¬ 
sociates, Inc.; that loans have been made to the retail stores 
from the common fund, a procedure which has been highly 
beneficial to the retail stores; that secured loans have been 
made by Kay Associates, Inc. as heretofore stated to per¬ 
sons actively engaged in the business and their wives and 
children as nominees to purchase stock in new retail stores; 
that the plaintiffs were not advised when Kay Associates, 
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Inc. was organized since the plaintiffs as stockholders in 
the defendant corporation had no interest in such organiza¬ 
tion, but when the plaintiffs made inquiry in 1939 they were 
promptly given full information; that in some cases stock 
in retail stores was issued at a nominal price to persons who 
subscribed to debentures of said retail stores; that retail 
stores were incorporated with names containing the word 
“Kay” and that advertisements were inserted in the Sat¬ 
urday Evening Post and other media of national advertis¬ 
ing; that a unified system of bookkeeping and auditing of 
the retail jewelry corporations was established and 
2009 that reports of auditors were given under the name 
of “Kay Associated Stores” and were used by the 
defendants Edmund I. Kaufmann, Marcus S. Goldnamer, 
Cecil D. Kaufmann, and also by the plaintiff Edwin M. 
Rosenthal and by The Elm Corporation and others; that 
Kay Associates, Inc., acted as a centralized agency for the 
formation of uniform policies affecting the management, 
sales, credit, advertising and such other matters of mer¬ 
chandising, inventory and operation generally in such 
stores as would be calculated to result in more favorable 
operation by such stores, all as more fully set forth in par¬ 
agraph 12 hereof; that reasonable credit was extended to 
the retail stores by the defendant E. M. Rosenthal Jewelry 
Company, and that Kay Associates, Inc. made loans to said 
stores (as well as to E. M. Rosenthal Jewelry Company), 
and occasionally the E. M. Rosenthal Jewelry Company and 
Kay Associates, Inc. subordinated their claims to the claims 
of other creditors and guaranteed the payment of other 
claims, and in connection with the failure of the Kay Jew¬ 
elry Company of Buffalo the defendant corporation E. M. 
Rosenthal Jewelry Company sustained a loss of $79,411.21, 
and this defendant states that the foregoing course of con¬ 
duct has been entirely proper, has been highly beneficial to 
the stockholders of E. M. Rosenthal Jewelry Company and 
General Associates, Incorporated, as well as to the retail 
stores; that where formalities have not been followed no 
harm has been done to anyone, and that the occasional 


losses which have been incurred have been incidental to the 
normal conduct of business and have been very small in 
number and amounts involved compared to the enormous 
success of the corporations. This defendant states that it 
is correct to say that he has refused in some instances 
2010 to give information to the plaintiffs in reference to 
the Kay stores in which they have not been stock¬ 
holders. He states further that it is his position that the 
plaintiff The Elm Corporation, as a stockholder of the de¬ 
fendant E. M. Rosenthal Jewelry Company has no right to 
subscribe, pay for and receive shares in any retail jewelry 
corporations, as alleged in subparagraph (18) of paragraph 
14 of the complaint. Answering the allegations of para¬ 
graph 14 with reference to the conduct of the individual 
retail jewelry corporations, this defendant states that 
leases for stores have been negotiated by such corporations 
and from time to time renewals thereof have been nego¬ 
tiated; that fixtures have been purchased and installed in 
such stores; that books have been set up and established 
for such corporations; that inventory of merchandise has 
been delivered through the agency of E. M. Rosenthal Jew¬ 
elry Company or on its order by wholesale suppliers; that 
persons have been selected and hired to act as managers 
and that the performance of their duties has been super¬ 
vised by supervisors, and that other things have been done 
which seemed necessary and desirable to provide and main¬ 
tain profitable establishments for the sale of jewelry at re¬ 
tail; that from time to time managers and other employes 
of such stores have been dismissed and others have been 
hired in their places; that directors and officers have been 
elected for such corporations; that in many instances for j 
convenience and with the acquiescence and consent of stock¬ 
holders and directors, minutes were prepared for meetings f 
without actually holding the meetings; that reasonable sal¬ 
aries have been paid to the defendants Cecil D. Kaufmann, 

Joel S. Kaufmann, Robert D. Kaufmann and others; that 
payments have been made to Kay Associates, Inc. for the | 
establishment of a cooperative fund in lieu of insur- £ 
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2011 mice; and this defendant states that the method of 
doing business as heretofore stated was very profit¬ 
able to said retail stores and to the stockholders thereof, and 
indirectly to the E. M. Rosenthal Jewelry Company as a 
supplier of said stores. Except to the extent that these 
statements constitute an admission of any allegation of 
paragraph 14 this defendant denies all the allegations of 
said paragraph. 

15. This defendant admits that General Associates, In¬ 
corporated, was dissolved December 17, 1938, and that its 
assets were duly distributed to its stockholders. This dis¬ 
solution was with the consent of the plaintiff The Elm Cor¬ 
poration, and pursuant to the dissolution of The Elm Cor¬ 
poration surrendered its stock in General Associates, In¬ 
corporated, and received its pro rata share of the assets 
thereof. 

16. This defendant is advised that paragraph 16 of the 
amended complaint contains allegations of law which it is 
not necessary for him to answer, but to the extent that it 
may contain allegations of fact this defendant denies all 
such allegations. 

17. This defendant is advised that paragraph 17 of the 
amended complaint contains allegations of law which it is 
not necessary for him to answer, but to the extent that it 
may contain allegations of fact this defendant denies all 
such allegations. 

18. Answering the allegations of paragraph 18 this defen¬ 
dant states: He has denied requests of the plaintiffs for 
information concerning the business of the E. M. Rosenthal 

Jewelry Company and the retail stores, but these 

2012 denials were in some instances because the requests 
were unreasonable, and in other instances because it 

was apparent that the plaintiffs desired the information 
for reasons inimical to the interests of the corporations in¬ 
volved. This defendant admits that a meeting of the direc¬ 
tors of the defendant E. M. Rosenthal Jewelry Company 
was held in the City of Washington October 27, 1943, and 
that in a moment of exasperation, after representatives of 
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the plaintiffs The Elm Corporation and Edwin M. Rosen¬ 
thal had repeatedly expressed dissatisfaction with their 
status and with the relationship between the E. M. Rosen¬ 
thal Jewelry Company and the retail stores, he stated that 
he would dissolve the corporatibn, or if he could not do that 
he would resign as president and director thereof and 
would thereafter advise the retail stores to buy wherever 
they pleased. He states, however, that dissolution of the 
corporation can be effected only in accordance with existing 
laws of the District of Columbia and requires a vote of a 
majority of the stockholders. This defendant states further 
that, while he reserves the right at any time to resign as 
president or director of the defendant corporation E. M. 
Rosenthal Jewelry Company, he has at all times, while 
acting as president and director of that company, done 
everything possible to promote the best interests of said 
corporation, that he has continued to do so since the meet¬ 
ing on October 27, 1943, and that he will continue to do so 
as long as he remains an officer or director of said defen¬ 
dant corporation. This defendant denies every allegation 
of paragraph 18 of the amended complaint not specifically 
Admitted. 

19. Answering the allegations of paragraph 19 this de¬ 
fendant states: At the request of the plaintiffs they 
2013 have been permitted to examine the documents, pa¬ 
pers and books of account of the E. M. Rosenthal 
Jewelry Company, General Associates, Incorporated, and 
Kay Associates, Inc., and some of the retail jewelry corpo¬ 
rations, and that in spite of the fact that this examination 
has been highly detrimental to the business of the corpora¬ 
tions, the plaintiffs have been permitted to have accountants 
in the offices of the corporations for approximately five 
months, and every facility has been given them for obtain¬ 
ing information to which they were entitled as stockholders 
of the E. M. Rosenthal Jewelry Company, or as stockholders 
of any of the retail stores, and in fact a great deal of in¬ 
formation has been given them to which thev were not en- 
titled, and this defendant is advised and therefore states 
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that any reasonable examination on behalf of the plaintiffs 
should have been completed. Except to the extent that these 
statements constitute an admission of any allegation of 
paragraph 19 this defendant denies all the allegations of 
said paragraph. 

20. This defendant states that jewelry companies were 
organized, each to be conducted by a separate corporation, 
during the period from December 28, 1935, to the present 


time, as follows: 


Name 

Kay Jewelry Company 
pany of Lawrence 

Location 

Lawrence, Mass. 

State 

Mass. 

Incorporated 

July 

Date 

28, 

1936 

Kay Jewelry Company 
of Malden 

Malden, Mass. 

Mass. 

July 

00 

1936 

Kay Jewelry Company 
of New Bedford 

New Bedford, Mass. 

Mass. 

Oct. 

7, 

1936 

The Kay Jewelry Com¬ 
pany of New Britain 
Inc. 

New Britain, Conn. 

Conn. 

Oct. 

7, 

1936 

2014 Kay Jewelry 
Company 

Atlanta, Ga. 

Ga. 

Oct. 

10, 

1936 

Kay Jewelry Company 
of York 

York, Pa. 

Del. 

Aug. 

14, 

1937 

Kay Jewelry Company 
of Woonsocket, Inc. 

Kay Jewelry Company 
of Greensboro, Inc. 

Whalen Jewelry Com¬ 
pany of Indiana, Inc. 

Kay Jewelry Company 
of San Diego 

Woonsocket, B. L 

B. I. 

Aug. 

23, 

1937 

Greensboro, N. C. 

N. C. 

Sep. 

9, 

1938 

Evansville, Ind. 

Ind. 

Apr. 

1, 

1939 

San Diego, Calif. 

Calif. 

July 

20, 

1939 

Elay Jewelry Company 
of Chattanooga, Inc. 

Chattanooga, Tenn. 

Tenn. 

Nov. 

1, 

1939 

The Swope Jewelry 
Company Inc. 

Kay Jewelry Company 
of Sacramento 

Washington, D. C. 

Sacramento, Calif. 

Del. 

Calif. 

June 

22, 

1939 

1940 

Kay Jewelry Company 
of Knoxville 

Knoxville, Tenn. 

Tenn. 

Aug. 

8, 

1940 

Kay Jewelry Company 

Jacksonville, Fla. 

Fla. 

Nov. 

15, 

1940 

Franc Jewelry Com¬ 
pany of Virginia, 

Inc. 

Arlington, Va. 

Va. 

Nov. 

22, 

1941 

In the case of each of the stores of the 

stock was allotted 


in the manner described in paragraph 13 hereof. This de¬ 
fendant states that in most of these companies the plaintiff 
The Elm Corporation subscribed to and received stock, and 
that stock was duly issued to it in the cases of the companies 
in Malden, Massachusetts; Lawrence, Massachusetts; New 
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Bedford, Massachusetts; New Britain, Connecticut; At¬ 
lanta* Georgia; York, Pennsylvania; Greensboro, North 
Carolina; Evansville, Indiana; San Diego, California; 
Washington, D. C.; Sacramento, California, and Jackson¬ 
ville, Florida. In the stores opened in Woonsocket, Rhode 
Island; Chattanooga, Tennessee; Knoxville, Tennes- 
2015 see, and Arlington, Virginia, The Elm Corporation 
was not allotted or did not take stock. This defendant 
further states: December 8, 1938, there was organized a 
California corporation known as Nash Jewelry Company 
located at Long Beach, California, with a total capitaliza¬ 
tion of 600 shares common and 10 shares preferred. 180 
shares common and 6 preferred were taken by General As¬ 
sociates, Incorporated, and subsequently distributed to 
stockholders thereof. The remainder of said stock, namely 
420 shares common and 4 shares preferred were subscribed 
for and taken by officers and employes of other Kay Cali¬ 
fornia stores, not defendants or nominees of defendants. 
December 29,1939, a change in the capitalization of Whalen 
Jewelry Company of Springfield, Massachusetts, took place 
and the plaintiff The Elm Corporation as a stockholder 
therein retained the position it previously had. In 1939 
Kay Jewelry Company of New York, a New York corpora¬ 
tion, located at Buffalo, New York, was organized with a 
nominal capitalization, and on August 16, 1943, said corpo¬ 
ration was reorganized and in such reorganization the 
plaintiff The Elm Corporation subscribed for and received 
45-6/10 shares of stock. Except to the extent that these 
statements constitute an admission of any allegation of 
paragraph 20 this defendant denies all the allegations of 
said paragraph. 

21. This defendant denies all the allegations of paragraph 
21 of the amended complaint. 

22. This defendant is advised that paragraph 22 of the 
amended complaint contains statements of law which it is 
not necessary for him to answer, but to the extent that it 
contains allegations of fact this defendant denies the 
same. 
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2016 23. This defendant is advised that paragraph 23 
of the amended complaint contains statements of law 

which it is not necessary for him to answer, but to the 
extent that it contains allegations of fact this defendant 
denies the same. 

24. Answering paragraph 24 this defendant states that 
any opportunities which have existed or which may here¬ 
after exist to incorporate and organize retail jewelry cor¬ 
porations for the purpose of carrying on the business of 
selling jewelry at retail on the instalment plan, and to sub¬ 
scribe for and hold shares of stock therein and to acquire 
any rights, benefits, profits and advantages which have ac¬ 
crued and may accrue and result from and which were 
and are incidental to the creation, control and management 
of such retail jewelry corporations, and the opportunity to 
incorporate and organize the said Kay Associates, Inc., 
and to subscribe for and hold shares therein, were oppor¬ 
tunities available to him for his personal benefit or to any 
other person for his personal benefit, but that in fact said 
opportunities have been used by this defendant and the 
defendants Marcus S. Goldnamer and Cecil D. Kaufmann 
and others who have taken part in the organization and op¬ 
eration of Kay Associates, Inc., for the benefit of persons 
actively engaged in the business of the existing retail stores. 
Except to the extent that these statements constitute an 
admission of any allegation of paragraph 24 this defendant 
denies all the allegations of said paragraph. 

25. This defendant has no knowledge or information suf- 
ficent to form a belief as to the funds possessed by the plain¬ 
tiff The Elm Corporation, or its ability to pay for 

2017 stock in retail jewelry corporations. Otherwise this 
defendant denies all the allegations of paragraph 25. 

26. This defendant admits that the E. M. Rosenthal Jew¬ 
elry Company was at all times solvent and possessed of 
ample assets immediately and readily available for the pay¬ 
ment of claims of all its creditors. This defendant denies 
that the plaintiff The Elm Corporation has any legitimate 
claim in this action. 
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27. This defendant notes that the plaintiff Rosenthal asks 
no relief but is retained as a party plaintiff because of the 
counterclaim against the plaintiffs herein pending for dis¬ 
position. 

This defendant denies all allegations of the complaint 
not specifically admitted herein. He states that the plain¬ 
tiffs have no right or claim against this defendant or any 
of the other defendants in law or equity and that the com¬ 
plaint should be dismissed. 

Third Defense 

As a Third Defense to the complaint this defendant refers 
to paragraphs 1 to 27, inclusive, of the Second Defense con¬ 
tained in this answer and without repeating the same in¬ 
corporates them as a part of this defense, and this defen¬ 
dant further states that the alleged right of action of the 
plaintiff The Elm Corporation, if any, did not accrue within 
three years next before the commencement of this action, 
except as the same relates to transactions after November 
9, 1940. 

Fourth Defense 

As a Fourth Defense to the complaint this defendant 
2018 refers to paragraphs 1 to 27, inclusive, of the Second 
Defense contained in this answer, and without re¬ 
peating the same incorporates them as a part of this de¬ 
fense, and this defendant states further that the alleged 
right of action of the plaintiff The Elm Corporation, if 
any, with respect to participation in stock of retail stores 
or otherwise is barred by laches, and that the plaintiff The 
Elm Corporation is estopped from asserting the same by 
reason of the fact that the plaintiff The Elm Corporation 
had acquiesced in the purchase and distribution of stock in 
the retail stores established since the organization of The 
Elm Corporation, and to the other acts complained of, not 
only by the defendants in this case, but by numerous offi¬ 
cers and employes of those stores over a period of many 
years. 
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Counterclaim 

As a counterclaim against the plaintiffs, The Elm Corpo¬ 
ration and Edwin M. Rosenthal, this defendant Edmund I. 
Kaufmann says: 

1. An actual controversy exists, and has existed since Oc¬ 
tober 20, 1943, between this defendant Edmund I. Kauf¬ 
mann and the plaintiffs The Elm Corporation and Edwin 
M. Rosenthal on the following points: 

A. The plaintiffs The Elm Corporation and Edwin M. 
Rosenthal contend that Edwin M. Rosenthal or The Elm 
Corporation has a right to participate in accordance with 
what they call “his long established derivative interest” in 
all jewelry stores which had been established before Oc¬ 
tober 20,1943, or which may thereafter be organized, 

2019 and that he or it is entitled to “the implementation of 
such right, in such cases where the right has been 
withheld, by the issue of stock upon the same terms as 
were and will be made available to other participants.” 
This defendant Edmund I. Kaufmann denies that the plain¬ 
tiff Edwin M. Rosenthal, or the plaintiff The Elm Corpora¬ 
tion, or either of them, has any such right. 

B. The plaintiffs The Elm Corporation and Edwin M. 
Rosenthal contend that The Elm Corporation as assignee 
of Edwin M. Rosenthal, and as a shareholder of E. M. 
Rosenthal Jewelry Company has a right to be secured 
against “the impairment of its stock” by a formal commit¬ 
ment that the E. M. Rosenthal Jewelry Company will re¬ 
main the wholesale supplier of merchandise to all stores 
“now or hereafter owned by the group or its members.” 
The defendant Edmund I. Kaufmann denies that the plain¬ 
tiff The Elm Corporation has any such right. 

C. The plaintiff The Elm Corporation and the plaintiff 
Edwin M. Rosenthal contend that The Elm Corporation, 
as assignee of Edwin M. Rosenthal, has the right “to par¬ 
ticipate in common with other shareholders in manage¬ 
ment through duly elected representatives.” The defen- 
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da lit Edmund I. Kaufmann denies that the plaintiff The 
Eim Corporation has any such right, and states that the 
plaintiff The Elm Corporation as a shareholder of the 
E. M. Rosenthal Jewelry Company has only such 
11020 rights as are given to shareholders of such a cor¬ 
poration by the law of the District of Columbia, and 
that so far as any right to participate in management goes, 
the said plaintiff The Elm Corporation has only the right 
in common with other stockholders to vote in the election 
of trustees or directors. 

The said contentions of the plaintiffs were asserted and 
the above quotations were contained in a letter written 
by Theodore Levin, as attorney for the plaintiffs The Elm 
Corporation and Edwin M. Rosenthal, to the defendant 
Edmund I. Kaufmann on October 20, 1943, a copy of which 
is attached hereto and made a part hereof, marked “Ex¬ 
hibit 2.” 

2. An actual controversy also exists, and has existed since 
November 9,1943, between this defendant Edmund I. Kauf¬ 
mann and the plaintiffs The Elm Corporation and Edwin 
M. Rosenthal on the following point: 

The plaintiffs The Elm Corporation and Edwin M. Rosen¬ 
thal contend that an agreement exists between them and the 
defendant Edmund I. Kaufmann and the other defendants 
as alleged in the original bill of complaint herein, and that 
they are entitled to relief as prayed in the bill of complaint 
herein. This defendant denies that any such agreement 
exists and denies that the plaintiffs are entitled to any such 
relief. 

Tt being impossible to resolve these differences between 
the defendant Edmund I. Kaufmann and the plain- 
2021 tiffs The Elm Corporation and Edwin M. Rosenthal, 
this defendant files this counterclaim against said 
plaintiffs, and prays that the court enter a judgment de¬ 
claring the rights of the parties, and that this defendant 
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may be awarded his costs and may have also further relief 
as may be right and proper. 

Spencer Gordon 

Union Trust Building 
Washington 5, D. C. 

Attorney for Defendant Ed¬ 
mund 1. Kaufmami 

Covington, Burling, Rublee, 

Acheson & Shorb 
Union Trust Building 
Washington 5, D. C. 

2022 Filed Jun 2 1944 

Exhibit 1 

DECLARATION 

Know All Men By These Presents: That we, E. D. Kauf- 
mann, Joel Kaufmann and M. S. Goldnamer, of the City of 
Washington, District of Columbia, do hereby declare that 
we have in our respective possessions shares of stock of 
Kay Associates, Inc., a corporation organized under the 
laws of the State of Maryland, with principal offices in the 
Homer Building, Washington, D. C. in the amounts set 
opposite our names: 

E. I. Kaufmann, twenty-five (25) shares preferred, 
twenty-five (25) shares common stock. 

M. S. Goldnamer, fifty (50) shares preferred, fifty (50) 
shares common stock. 

Joel Kaufmann, twenty-five (25) shares preferred, 
twenty-five (25) shares common stock. 

We do further declare that we are the holders of the 
above stock of Kay Associates, Inc., for the account and 
benefit of the various Kay Jewelry Companies and affiliated 
jewelry stores located throughout the United States. We 
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do further agree to hold said stock for their benefit and 
account onlv and agree to vote the same for their benefit 
and account and we jointly and severally agree to re¬ 
deliver said stock, or any portion thereof, to the said Kay 
Jewelry Companies or affiliated jewelry stores, or their 
nominees, upon written notice by a majority of said stores. 

In Witness Whereof we have set our hands and affixed 
our seals to this Declaration this 1st day of July, 1936. 



(signed) E. I. Kaufmann 
(signed) M. S. Goldnamer 
(signed) Joel S. Kaufman 

2023 

Filed June 2 1944 


Exhibit 2 

Copy 

Law Offices 


Levin, Levin, Garvett and Dill 
1250 Penobscot Building 
Detroit 

October 20, 1943 

Mr. Edmund I. Kaufmann 
702 II Street, N. W. 

Washington, D. C. 

Dear Ed: 

During the past few weeks I have been engaged in dis¬ 
cussions with Ed Rosenthal and with the persons interested 
in The Elm Corporation, and we have arrived at a final and 
definite conclusion with respect to the rights of my clients 
and the procedure to be adopted to enforce and make secure 
such rights for the future. 

Ed Rosenthal and his children agree with me that your 
conception of their position so far departs from their ideas 
and my own that a definite position must now be taken. 
They would and I personally should much prefer to have 
their rights recognized voluntarily through negotiations 
rather than resort to proceedings. 

r 

t 
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I have come to the conclusion, which is shared by my cli¬ 
ents, that among the rights which they arc now entitled to 
have formally recognized and secured, are the following: 

1. The right of Ed Rosenthal, or his assignee, to partici¬ 
pate in accordance with his long established distributive in¬ 
terest in all jewelry stores which have heretofore or which 
may hereafter be organized, and the implementation of such 
right, in such cases where the right has been withheld, by 
the issue of stock upon the same terms as were and will be 
made available to other participants. 

2. The right of The Elm Corporation as a shareholder of 
the E. M. Rosenthal Jewelry Co. to be secured against the 
impairment of its stock by a formal commitment that it 
will remain the wholesale supplier of merchandise to all 
stores now or hereafter owned by the group or its members. 

3. The right to participate in common with other share¬ 
holders in management through duly elected representa¬ 
tives. 

Rob Newman has just shown me your telegram asking 
him to advise me of a meeting which you have called for the 
Rosenthal Company directors for next Wednesday. Octo¬ 
ber 27th. Bob will attend the meeting as a director and I 
am going upon the assumption that you will consider the 
matters referred to in this letter. There would be no pur¬ 
pose in my going to the meeting for any other reason, and 
T do not want to go under any misapprehension on your part 
as to the nature of my interest. 

T am sending a copy of this letter to Ed Schanfarbcr at 
Columbus. 

I am, 


tl/tf 

* # # 


Yours sincerely, 

(signed) THEODORE LEVIN 

• **•#*• 
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2024 Filed Jun 2 1944 

Answer of Defendants Joel S. Kaufmann, Robert D. Kauf- 
mann, Cecil D. Kaufmann, Isabel Kaufmann and Ber¬ 
nice Kaufmann to Amended Complaint. 

For answer to the amended complaint in the above en¬ 
titled cause the defendants Joel S. Kaufmann, Robert D. 
Kaufmann, Cecil D. Kaufmann, Isabel Kaufmann and Ber¬ 
nice Kaufmann, and each of them, say: 

First Defense 

The amended complaint fails to state a claim against 
those defendants upon which relief can be granted. 

Second, Third and Fourth Defenses 

These defendants, and each of them, adopt by reference 
all the statements contained in the second, third and fourth 
defenses of the answer of the defendant Edmund 1. Kauf¬ 
mann to the amended complaint and the exhibits 
2023 thereto filed in the above entitled cause, and without 
repeating the same herein make the second, third and 
fourth defenses asserted in said answer their own second, 
third and fourth defenses. 

Fifth Defense 

As a fifth defense to the complaint these defendants, and 
each of them, state further, in the alternative, that, if any 
property or right has been withheld from the plaintiff The 
Elm Corporation as alleged in the amended complaint, none 
of these defendants was a party to any such withholding, 
and none of these defendants obtained any stock in any of 
the corporations mentioned in said amended complaint, or 
in the answer of the defendant Edmund I. Kaufmann, with 
notice of violation of any right of the plaintiff The Elm 
Corporation. 

Counterclaim 

As a counterclaim against the plaintiffs these defendants, 
and each of them, say: 
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1. An actual controversy exists, and has existed since 
October 20, 1943, between these defendants and the plain¬ 
tiffs on the following points: 

A. The plaintiffs contend that Edwin M. Rosenthal or 
The Enn Corporation has a right to participate in accor¬ 
dance with what they call “his long established derivative 
interest” in all jewelry stores which had been established 
before October 20,1943, or which may thereafter be organ¬ 
ized, and that he or it is entitled to “the implementation of 

such right, in such cases where the right has been 
2020 withheld, by the issue of stock upon the same terms 
as were and will be made available to other partici¬ 
pants.” These defendants deny that the plaintiff Edwin 
M. Rosenthal, or the plaintiff The Elm Corporation, or 
either of them, has any such rights. 

B. The plaintiffs contend that The Elm Corporation as 
assignee of Edwin M. Rosenthal, and as a shareholder of 
E. M. Rosenthal Jewelry Company has a right to be se¬ 
cured against “the impairment of its stock” by a formal 
commitment that the E. M. Rosenthal Jewelry Company 
will remain the wholesale supplier of merchandise to all 
stores “now or hereafter owned by the group or its mem¬ 
bers.” These defendant deny that the plaintiff The Elm 
Corporation has any such right. 

C. The plaintiffs contend that The Elm Corporation, as 
assignee of Edwin M. Rosenthal, has the right to “partici¬ 
pate in common with other shareholders in management 
111 rough duly elected representatives.” These defendants 
deny that the plaintiff The Elm Corporation has any such 
right, and state that the plaintiff The Elm Corporation as a 
shareholder of the E. M. Rosenthal Jewelry Company has 
only such rights as are given to shareholders of such a cor¬ 
poration by the law of the District of Columbia, and that 
so far as any right to participate in management goes the 

said plaintiff The Elm Corporation has only the 
2027 right in common with other stockholders to vote in 
the election of trustees or directors. 



The said contentious of the plaintiffs were asserted and 
the above quotations were contained in a letter written by 
Theodore Levin, as attorney for the plaintiffs The Elm Cor¬ 
poration and Edwin M. Rosenthal, to the defendant Ed¬ 
mund I. Kaufmann on October 20, 1943, a copy of which is 
attached to the answer of the defendant Edmund I. Kauf¬ 
mann to the amended complaint, marked “Exhibit 2,” and 
is made a part hereof by reference. 

2. An actual controversy also exists, and has existed since 
November 9, 1943, between these defendants and the plain- 
tiffs on the following point: 

The plaintiffs contend that an agreement exists between 
them and the defendant Edmund I. Kaufmann and the other 
defendants as alleged in the original hill of complaint 
herein, and that the plaintiffs are entitled to relief as prayed 
in the original bill of complaint herein. These defendants 
denv that anv such agreement exists and denv that the 
plaintiffs are entitled to any such relief. 

It being impossible to resolve these differences between 
these defendants and the plaintiffs, these defendants file this 
counterclaim against said plaintiffs, and pray that the 
Court enter a judgment declaring the rights of the parties, 
and that these defendants may be awarded their costs 
2'*2S and may have such further relief as may be right 
and proper. 

Spencer Gordon 
Union Trust Building 
Washington 5, D. C. 

Attorney for Defendants Joel 
S. Kaufmann, Robert D. Kauf¬ 
mann, Cecil D. Kaufmann, Isa¬ 
bel Kaufmann and Bernice. 
Kaufmann . 
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2029 Filed Jtin 2 1944 

Answer of Marcus S. Goldnamer to Amended Complaint 

For answer to amended complaint in the above entitled 
cause, the defendant Marcus S. Goldnamer says: 

First Defense 

The amended complaint fails to state a claim against the 
defendant Marcus S. Goldnamer upon which relief can be 
granted. 

Second Defense 

1. This defendant admits that the plaintiff The Elm Cor¬ 
poration is, and since December 28, 1935, has been, the rec¬ 
ord owner of 299 shares of the capital stock of the defen¬ 
dant E. M. Rosenthal Jewelry Company, that Robert J. 
Newman is, and since said date has been, the record owner 
of one share of said stock, and that the plaintiff E. M. 
Rosenthal resides in the City of Hollywood, in the State of 
Florida. This defendant admits that since the transfer of 
shares of the defendant corporation to The Elm Corpora¬ 
tion, the plaintiff Rosenthal has acted as agent for the 
plaintiff The Elm Corporation in relation to many matters 
concerning or affecting the shares of stock in the defen¬ 
dant corporation held by the plaintiff The Elm Corporation. 

This defendant is without knowledge or information suf¬ 
ficient to form a belief as to the truth of the other allega¬ 
tions contained in paragraph one of the amended complaint. 

2. This defendant admits that the defendant corporation 

was incorporated on, to wit, the 12th day of May, 

2030 1923, under the laws of the District of Columbia and 
has since such time carried on business in the City 

of Washington; that the defendant E. I. Kaufmann has 
been from the time of its incorporation and is now the 
President and a Director thereof; that the defendants Joel 
S. Kaufmann and Robert D. Kaufmann are sons of the 
defendant E. I. Kaufmann and have been, since May 14, 
1934, and May 12, 1937, respectively, and are now, officers 




of the defendant corporation; that the defendant Cecil D. 
Kaufmann is a nephew of the defendant E. I. Kaufmann 
and since June 4, 193S, has been a Director of the defen¬ 
dant corporation and for several years has participated in 
the management of the defendant corporation; that this 
defendant lias been from the time of the incorporation of 
the defendant corporation a Director thereof and during, 
to wit, September, 1943, he submitted his resignation as 
Secretary and Treasurer of the defendant corporation, but 
that said resignations have not been acted upon so far as 
he has any knowledge; that George M. Marx has for some 
time and is believed to now he an Assistant Secretarv of 
the defendant corporation, and has now a position con¬ 
nected with the management of the defendant corporation, 
but to this defendant's knowledge is not the Secretary, 
Treasurer or a Director of said corporation, but is As¬ 
sistant Secretary; that the defendants Isabel Kaufmann, 
Bernice Kaufmann and Helen Goldnamer are respectively 
the wives of the defendants Cecil D. Kaufmann, Joel S. 
Kaufmann and this defendant; and that the individual de¬ 
fendants are residents of the District of Columbia. 

This defendant denies all the allegations of paragraph 
two not specifically admitted. 

3. Admitted. 

4. Answering the allegations in paragraph four con¬ 
tained, this defendant admits that the plaintiff Rosenthal 
and the defendant E. I. Kaufmann have been associated in 

various and numerous business enterprises and that 
2031 a close personal relationship has existed between 
them for many years, but he is without sufficient 
knowledge to either admit or deny the other allegations 
thereof. 

5. Answering the allegations in paragraph five contained, 
this defendant states that in the year 1919 he became asso¬ 
ciated with the plaintiff Rosenthal, the defendant E. I. 
Kaufmann, Saul Kaufmann, now deceased, and one Albert 
J. Levi, now deceased, in the retail jewelry business on the 
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installment plan; this defendant admits, upon information 
and belief, that the seven jewelry stores referred to were 
opened in the years and at the places set forth in said para¬ 
graph five of the amended complaint; that he is without 
sufficient personal knowledge to either admit or deny that 
the plaintiff Rosenthal and the defendant E. I. Kaufmann 
organized said corporations as alleged, or were at the time 
of their organization the largest individual shareholders 
therein or that they held equal amounts of stock except in 
the Kay Jewelry Company of Washington, D. C. and the 
Kay Jewelry Company of Detroit, Michigan, as alleged, but 
this defendant states, upon information and belief, that it 
was the policy in connection with the organization of these 
corporations to permit certain persons who individually 
undertook the local management of such stores to subscribe 
for shares of stock and become shareholders in said several 
retail jewelry corporations as a matter of good business for 
all concerned. Except that these statements constitute ad¬ 
mission of any allegations in paragraph five, this defen¬ 
dant denies all the allegations of said paragraph. 

6. This defendant admits that prior to the incorporation 
of the defendant E. M. Rosenthal Jewelry Company there 
had become attached to the name “Kay” in consequence of 
its use in the jewelry businesses described in paragraph six 
of the amended complaint a valuable and growing good 
will in the retail jewelry business. Answering the allega¬ 
tion in said paragraph contained with respect to the 

2032 ownership and the right to the exclusive use of the 
name “Kay”, this defendant is informed that said 
allegation involves a question of law which he is not called 
upon to answer here. 

7. Answering the allegations of paragraph seven, this de¬ 
fendant states that the defendant corporation E. M. Rosen¬ 
thal Jewelry Company was organized in the year 1923 un¬ 
der the laws of the District of Columbia for the two-fold 
purpose of furnishing merchandise to the stores already 
established by them and to be established in the future and 
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to do a general wholesale jewelry business with those and 
other jewelry stores. Thereafter, stock in various corpo¬ 
rations formed for the purpose of selling jewelry on a re¬ 
tail basis was issued in accordance with understandings 
had at the time of the issuance of the stock in such corpora¬ 
tions. This defendant is without knowledge of any definite 
agreement obligating the issuance of stock of corporations 
to be formed in accordance with the plan alleged in para¬ 
graph seven. This defendant denies all of the allegations 
in said paragraph seven and* the sub-paragraphs thereof 
excepting to the extent that these statements constitute an 
admission of such allegations. 

8. This defendant adopts the answer of the defendant 
E. I. Kaufmann to paragraph eight of the amended 
complaint. 

9. Answering the allegations in paragraph nine con¬ 
tained, this defendant admits that the defendant E. I. Kauf¬ 
mann was elected and has remained ever since and is now 
a Director and President of the defendant corporation, but 
denies that he was in exclusive control and domination and 
has exercised exclusive control and domination over the 
business and affairs of the defendant corporation as 
alleged. 

(a), (b). With respect to the allegations in sub-para¬ 
graphs (a) and (b), this defendant is without sufficient 
knowledge to either admit or deny the same. 

2033 (c) Answering the allegations in sub-paragraph 

(c), this defendant denies that said Saul Kaufmann 
devoted himself exclusively to the business of the retail 
stores in the State of Pennsylvania where he resided, and 
with respect to the other allegations in said sub-paragraph 
(c), this defendant is without sufficient knowledge to either 
admit or deny the same. 

(d) Answering the allegations in sub-paragraph (d) con¬ 
tained, this defendant denies that the defendant C. D. Kauf¬ 
mann to the knowledge of this defendant, was ever “a chief 
and special beneficiary of the acts of wrongdoing” alleged. 
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The other allegations of said sub-paragraph (d) are neither 
admitted nor denied, this defendant being without sufficient 
information so to do. 

(e) Answering the allegations in sub-paragraph (e) con¬ 
tained this defendant is without sufficient information to 
either admit or deny the allegations contained therein. 

(f) Answering the allegations in sub-paragraph (f) con¬ 
tained, this defendant admits that said Albert J. Levi was 
never an officer or director of the defendant corporation 
and that he died on, to wit, May 13, 1930, but this defen¬ 
dant is without sufficient information to either admit or 
deny the allegations in said paragraph contained. 

(g) Answering the allegations in sub-paragraph (g) con¬ 
tained, this defendant says that through the plaintiff Rosen¬ 
thal this defendant met the defendant E. I. Kaufmann and 
as a result of said introduction there followed an associa¬ 
tion between the plaintiff Rosenthal, the defendant E. I. 
Kaufmann and this defendant, as well as the said Albert 
J. Levi, and the said Saul Kaufmann, both deceased. This 
defendant admits that he was actively engaged as an execu¬ 
tive officer in the execution of both the wholesale and the 
retail businesses referred to in the amended complaint. 
The further allegations of said sub-paragraph (g) are 

denied. 

2034 10. This defendant adopts as his answer to para¬ 

graph ten of the amended complaint the answer of 
the defendant E. I. Kaufmann thereto. 

11. For answer to paragraph eleven of the amended com¬ 
plaint, this defendant says that in the year 1936 the retail 
jewelry stores in the Kay group had attained the number 
of forty-one, and in that year the defendants E. I. Kauf¬ 
mann, Cecil D. Kaufmann and this defendant, who were 
stockholders and officers in many of said retail stores, for 
the purpose of coordinating the management policies of the 
retail stores, procured the organization of a Maryland cor¬ 
poration named “Kay Associates, Inc.”. The certificate 
of incorporation contained broad powers, including the 
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power “to manage and operate jewelry stores and to con¬ 
duct the jewelry and optical business at wholesale or retail 
in all its branches, and to supervise, manage, advise and 
counsel those who are willing to pay for such services, in 
the operation of jewelry stores,” but Kay Associates, Inc. 
Inis never conducted a jewelry or optical business at whole¬ 
sale or retail, on its own account. This corporation issued 
all its capital stock totaling $1,000 par to the defendants 
Edmund I. Kaufmann and Marcus S. Goidnamer and to 
Joel S. Kaufmann, and the three persons last named imme¬ 
diately entered into a declaration of trust dated July 1, 
1936, under which declaration said stock is held “for the 
account and benefit of the various Kay Jewelry Companies 
and affiliated jewelry stores located throughout the United 
States,” and it is agreed that the said trustees will “re-de- 
liver said stock or any portion thereof, to the said Kay 
Jewelry Companies or affiliated jewelry stores, or their 
nominees, upon written notice by a majority of said stores.” 
A copy of the Declaration of Trust attached to the answer 
of Edmund I. Kaufmann as “Exhibit 1” is prayed to be 
taken and read as a part hereof. This defendant says that 
the Directors of said Kay Associates, Inc., have 
2035 throughout its existence and, to the best of his knowl¬ 
edge and belief, are now the defendants Edmund I. 
Kaufmann, Cecil D. Kaufmann, Joel S. Kaufmann, Emma 
Hutton and this defendant; and the President, Vice-Presi¬ 
dent, Treasurer, Secretary and Assistant Treasurer dur¬ 
ing such time and at the present time were and are respec¬ 
tively the defendants Edmund I. Kaufmann, Cecil D. Kauf¬ 
mann, this defendant, Emma Hutton and the defendant 
Joel S. Kaufmann. 

Except to the extent that these statements constitute an 
admission of any allegation in paragraph eleven, this de¬ 
fendant denies all of the allegations in said paragraph. 

12. Answering the allegations in paragraph twelve con¬ 
tained, this defendant adopts as his answer the answer 
thereto of the defendant Edmund I. Kaufmann. 
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13. Answering the allegations of paragraph thirteen of 
the amended complaint, this defendant adopts, upon infor¬ 
mation and belief, the answer of the defendant Edmund I. 
Kaufmann filed herein excepting that he is without sufficient 
information to either admit or deny the statements made 
therein of facts occurring prior to the time of the organi¬ 
zation of the E. M. Rosenthal Jewelry Company in 1923 
and he is further without personal knowledge as to the de¬ 
gree of success of the operation of the E. M. Rosenthal 
Jewelry Company since, to wit, September 10,1943. 

14. This defendant for answer to paragraph fourteen 
adopts as his own answer the answer filed herein on behalf 
of Edmund I. Kaufmann, excepting that this defendant 
states that the resignation as Secretary and Treasurer re¬ 
ferred to was submitted on, to wit, September 10, 1943, but 
that the same has not as vet been acted upon in so far as 
the knowledge and belief of this defendant is concerned; 
that this defendant is without knowledge as to whether or 
not the defendant Edmund I. Kaufmann has refused to 

give information requested by the plaintiffs, but says 
2036 that this defendant has never refused to give any in¬ 
formation requested and has, on the other hand, fur¬ 
nished all information available to this defendant requested 
by the plaintiffs or any of them, and that payments have 
been made to Kay Associates, Inc. for the establishment of 
a cooperative fund by the retail jewelry stores, which fund 
has been treated as an insurance fund wherewith to pay for 
insurance written for the benefit of said stores and from 
which payments of losses as to which no formal insurance 
was carried are made. Excepting to the extent that the 
statements in answer to paragraph fourteen, including the 
part thereof, adopted from the answer of Edmund I. Kauf¬ 
mann as aforesaid, constitute an admission of any allega¬ 
tion of paragraph fourteen of the amended complaint, this 
defendant denies all the allegations in said paragraph. 

15. This defendant admits that General Associates, In¬ 
corporated was dissolved on, to wit, December 17,1938, and 
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that its assets were duly distributed to its stockholders. 
Upon information and belief, this defendant says that this 
dissolution was with the consent and knowledge of the plain¬ 
tiff The Elm Corporation, which corporation received its 
pro-rata share of the assets of General Associates, Incor¬ 
porated upon the dissolution of the latter corporation. 

16. & 17. This defendant is advised and believes, and 
hence avers, that paragraphs sixteen and seventeen of the 
amended complaint contain allegations of law which he is 
not required to answer, but to the extent that the allega¬ 
tions require an answer he denies those allegations of which 
he has personal knowledge and neither admits nor denies 
those matters as to which he has no personal knowledge. 

18. Answering the allegations in paragraph eighteen con¬ 
tained, this defendant says that he was at the meeting of 
Directors of the defendant E. M. Rosenthal Jewelry Com¬ 
pany held in Washington, D. C., on, to wit, October 

2037 27, 1943, and says that after representatives of the 
plaintiffs had expressed entire dissatisfaction with 
their status and with the relationship between the E. M. 
Rosenthal Jewelry Company and the retail stores, the de¬ 
fendant Edmund I. Kaufmann, after an acrimonious, 
heated and lengthy discussion, stated that the said Edmund 
I. Kaufmann would dissolve the defendant corporation, or, 
if he could not do so, he would resign as President and Di¬ 
rector thereof, and would thereafter advise the retail stores 
to buy wherever they pleased. The other matters and 
things set forth in said paragraph eighteen are denied, ex¬ 
cepting as to those matters and things of which defendant 
has no personal knowledge with respect to the latter of 
which matters he neither admits nor denies the same. 

19. Answering the allegations of paragraph nineteen con¬ 
tained, this defendant says that he is without sufficient in¬ 
formation to either admit or deny the allegations therein 
stated, but he denies that there was any association between 
this defendant and Edmund I. Kaufmann and Cecil D. 
Kaufmann which operated in any wise to the detriment of 
the plaintiffs, or either of them. 
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20. Answering the allegations in paragraph twenty con¬ 
tained, this defendant states that he is without personal 
knowledge to either admit or deny the allegations therein 
contained and the charges made against the defendant Ed¬ 
mund I. Kaufmann, but he denies that he received, either 
directly or indirectly, or participated in any wise in the dis¬ 
tribution of the shares referred to therein, in any way which 
is or may have been unlawful. 

21. Answering the allegations in paragraph twenty-one 
contained, this defendant says that he is without sufficient 
personal knowledge to either admit or deny the same. 

22. Denied. 

23. Answering the allegations in paragraph twenty-three 
contained, this defendant is advised, believes, and hence 

avers, that the allegations made therein are state- 
2038 ments of law which he is not required to answer, but 
to the extent that it contains allegations of fact, this 
defendant denies the same. 

24. Answering the allegations in paragraph twenty-four 
contained, this defendant admits that the defendant Ed¬ 
mund I. Kaufmann has asserted, and now asserts, that 
said Edmund I. Kaufmann has had, and now has, the right 
to issue or cause to be issued or retained the shares of stock 
in the retail jewelry corporations referred to in said para¬ 
graph twenty-four and to acquire the rights, benefits, 
profits and advantages which accrued and resulted from 
and which were incidental to the creation, control and man¬ 
agement of said retail jewelry corporations, and the oppor¬ 
tunity to incorporate and organize the said Kay Associates, 
Inc. and to subscribe for and hold shares therein. The fur¬ 
ther allegations in said paragraph contained, this defen¬ 
dant is advised, and believes, and hence avers, are conclu¬ 
sions of law which he is not called upon to answer, but in 
so far as they do constitute statements of fact he is without 
sufficient knowledge to either admit or deny the same. 

25. and 26. Answering the allegations in paragraphs 25 
and 26 contained, this defendant is without sufficient infor¬ 
mation to either admit or deny the same. 
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27. This defendant is advised that paragraph twenty- 
seven requires no answer from him. 

Further answering the allegations in paragraphs one to 
twenty-seven of the amended complaint, this defendant de¬ 
nies all of the allegations of the complaint not specifically 
admitted herein. This defendant specifically denies that he 
has, either directlv or indirectlv, benefitted in anv way to 
the legal prejudice of the plaintiffs, or either of them, 
2039 in connection with anv of the matters and things set 
forth in the complaint. This defendant further states 
that he has done no act, nor participated in the doing of any 
act which has legally prejudiced the plaintiffs, or either of 
them, in connection with the matters and things set forth 
in the said amended complaint. This defendant further 
says that the plaintiffs, or either of them, have no right 
or claim against this defendant in law or equity and that 
the complaint should be dismissed as to this defendant. 

Third Defense 

As a Third Defense to the complaint this defendant re¬ 
fers to paragraphs 1 to 27, inclusive, of the Second De¬ 
fense contained in this answer and without repeating the 
same incorporates them as a part of this defense, and this 
defendant further states that the alleged right of action 
of the plaintiff The Elm Corporation, if any, did not accrue 
within three vears next before the commencement of this 
action, except as the same relates to transactions after 
November 9, 1940. 

Fourth Defense 

As a Fourth Defense to the complaint this defendant re¬ 
fers to paragraphs 1 to 27, inclusive, of the Second Defense 
contained in this answer, and without repeating the same 
incorporates them as a part of this defense, and this defen¬ 
dant states further that the alleged right of action of the 
plaintiff The Elm Corporation, if any, with respect to par¬ 
ticipation in stock of retail stores or otherwise is barred 
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by laches, and that the plaintiff The Elm Corporation is 
estopped from asserting the same by reason of the fact 
that the plaintiff The Elm Corporation had acquiesced in 
the purchase and distribution of stock in the retail stores 
established since the organization of The Elm Corpora¬ 
tion, and to the other acts complained of, not only by the 
defendants in this case, but by numerous officers and em¬ 
ployees of those stores over a period of many years. 

2040 Having fully answered, this defendant prays that 
the action against him be dismissed with an allow¬ 
ance to him of his costs. 

Marcus S. Goldnamer, 

702 H Street, N. W., 
Washington, D. C. 

By: Wilkes, McGaiiraoiiy & Artis 

By James C. Wilkes 
II is Attorneys 
501 Tower Building 
Washington 5, D. C. 

June 2, 1944. 

2041 Filed Jun 2 1944 

Answer of Defendant Helen Goldnamer to the Amended 

Complaint 

First Defense 

The amended complaint fails to state a complaint against 
the defendant Helen Goldnamer upon which relief can be 
granted. 

Second Defense 

This defendant admits that she is the wife of the de¬ 
fendant Marcus S. Goldnamer, that she is a resident of the 
District of Columbia and that she is the owner of certain 
shares of stock as alleged in the amended complaint; but 
she denies that she has sufficient personal knowledge to 
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either admit or deny any of the substantial allegations of 
the amended complaint, but demands strict proof of each 
and every of the allegations of the amended complaint. 

Third Defense 

This defendant adopts as her own the third defense as 
set forth in the answer of Marcus S. Goldnamer. 

Fourth Defense 

This defendant adopts as her own the fourth defense as 
set forth in the answer of Marcus S. Goldnamer. 

Having fully answered, this defendant prays that the 
action against her be dismissed with an allowance to her 
of her costs. 

Helen Goldnamer, Shoreham Hotel, D. C. 
By: Wilkes, McGarraghy, & Artis 

By James C. Wilkes, 

Her Attorneys 
501 Tower Building, 
Washington, D. C. 

#*#•##•##• 

‘2042 Filed June 2 1944 

Answer of Defendant, E. M. Rosenthal Jewelry Company to 

the Amended Complaint 

First Defense: 

The amended complaint fails to state a claim against the 
defendant, K. M. Rosenthal Jewelry Company upon which 
relief can be granted. 

Second, Third and Fourth Defenses: 

This defendant adopts by reference all of the statements 
contained in the answer of the defendant, Edmund I. 
Ivaufmann, to the amended complaint and the exhibits 
thereto, filed in the above entitled cause, and without re¬ 
peating the same herein, makes the second, third and fourth 
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defenses asserted in said answer to the amended complaint, 
its own second, third and fourth defenses. 

Simon Hirshman, 

Woodward Building, Wash¬ 
ington, D. C. 

A tt or ney for defendant , 

E. M. Rosenthal Jewelry 

* 

Company. 

#***«***-*# 

2043 Filed June 20 1944 

Reply to the Counter-Claim of the Defendant Edmund I. 

Kaufmann 

The plaintiffs, replying to the counter-claim contained in 
the answer of the defendant Edmund 1. Kaufmann to the 
Amended Complaint of the plaintiffs, repeat all the allega¬ 
tions and claims contained in the reply heretofore filed to 
the counter-claim of the defendant Edmund I. Kaufmann 
contained in his answer to the original complaint of the 
plaintiffs. 

The Elm Corporation, 
a Delaware corporation 

Edwin M. Rosenthal 

By Their Attorneys 

Louis Ottenberg 
Investment Building, 
Washington, D. C. 

Theodore Levin 
1250 Penobscot Bldg., 
Detroit, Mich. 

Bayre Levin 
1250 Penobscot Bldg., 
Detroit, Mich. 

June 19, 1944. 

**#•*•••#• 
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2044 Filed June 20 1944 

Reply to the Counter-Claim of the Defendants Joel S. Kauf- 
mann, Robert D. Kaufmann, Cecil D. Kaufmann, Isabel 
Kaufmann and Bernice Kaufmann. 

The plaintiffs, replying to the counter-claim contained in 
the answer ol* the defendants Joel S. Kaufmann, Robert D. 
Kaufmann, Cecil 1). Kaufmann, Isabel Kaufmann and Ber¬ 
nice Kaufmann to the Amended Complaint of the plain¬ 
tiffs, repeat all the allegations and claims contained in the 
reply heretofore filed to the counter-claim of the defendants 
Joel S. Kaufmann, Robert D. Kaufmann, Cecil D. Kauf¬ 
mann, Isabel Kaufmann and Bernice Kaufmann contained 
in their answer to the original complaint of the plaintiffs. 

The Elm Corporation, 
a Delaware corporation 

Edwin M. Rosenthal 

Bv Their Attorneys 
* •> 

Louis Ottenberg 
Investment Building, 
Washington, D. C. 

Theodore Levin 
1250 Penobscot Bldg., 
Detroit, Mich. 

Bayre Levin 
1250 Penobscot Bldg., 

June 19, 1944. Detroit, Mich. 

*****#•••• 

2045 Filed Jan 29 1945 

Amendment to Answer of Defendants Joel S. Kaufmann, 
Robert D. Kauffmann, Cecil D. Kaufmann, Isabel Kauf¬ 
mann and Bernice Kaufmann. 

By leave of Court, the defendants Joel S. Kaufmann, 
Robert D. Kaufmann, Cecil D. Kaufmann, Isabel Kaufmann 
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and Bernice Kaufmann amend their answer heretofore 
filed to the amended complaint by adding the following 
defense: 

Sixth Defense 

As a Sixth Defense, these defendants refer to paragraphs 
1 to 27, inclusive, of the Second Defense contained in the 
answer of Edmund I. Kaufmann to the amended complaint 
filed herein, and without repeating the same incorporate 
them as a part of this defense, and these defendants state 
further that the alleged right of action of the plaintiff is 
brought on an alleged agreement that is not to be performed 
within the space of one year from the making thereof, 
204(> but the alleged agreement upon which such action 
has been brought is not in writing, nor is there any 
memorandum or note thereof in writing signed by these de¬ 
fendants or by any other person by them lawfully author¬ 
ized. 

Spencer Gordon 
701 Union Trust Building 
Washington 5, D. C. 

Attorney for Defendants 
Joel S. Kaufmmn, Robert D. 
Kaufmann, Cecil D. Kauf¬ 
mann, Isabel Kaufmann and 
Bernice Kaufmann 

No objection to the filing of this amendment. 

Lko A. Rover, 

Attorney for Plaintiff 

Let this amendment be filed. January 29th, 1945. 

F. Dickinson Letts. 

• •*•**•*•• 






2047 Filed Jan 29 1943 

Amendment to Answer of Defendant Edmund I. Kaufmann 

to Amended Complaint 

By leave of Court, the defendant Edmund I. Kaufmann 
amends his answer heretofore filed to the amended com¬ 
plaint by adding the following defense: 

Fifth Defense 

As a Fifth Defense, this defendant refers to paragraphs 
1 to 27, inclusive, of the Second Defense contained in his 
answer, and without repeating the same incorporates them 
as a part of this defense, and this defendant states further 
that the alleged right of action of the plaintiffs is brought 
on an alleged agreement that is not to be performed within 
the space of one year from the making thereof, but 

2048 the alleged agreement upon which such action has 
been brought is not in writing, nor is there any mem¬ 
orandum or note thereof in writing signed by this defendant 
or by any other person by him lawfully authorized. 

Spencer Gordon 

701 Union Trust Building 
Washington 5, D. C. 

Attorney for defendant Ed- 
I. Kaufmann. 

No objection to the filing of this amendment. 

Leo A. Hover 

Attorney for Plaintiff 

Let this amendment be filed. January 29th, 1945. 

F. Dickinson Letts 
Justice 

##**##•#*• 

2049 Memorandum 

February 9, 1945 

Order granting plaintiffs leave to file amendments to 
amended complaint, filed. 
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2050 Filed Feb 9 1945 

Am endments to Amended Complaint. 

Now comes the plaintiffs by counsel and file this amend¬ 
ment to the amended complaint. 

1. Amend Paragraph XX. by adding to the enumeration 
of the retail jewelry corporations therein set out, the fol¬ 
lowing : 

Kay Company of Pennsylvania, Allentown, Pennsyl¬ 
vania, Reorganized June 6, 1938; 

Kay Jewelry Company, Inc. of Buffalo, New York, 
Reorganized August 16,1943; 

Nash Jewelry Company of Long Beach, California, 
Incorporated December 8, 1938. 

2. Strike out Paragraph I of the Prayer for Relief and 
substitute therefor the following: 

A declaration be made as a judgment of this Court that 
the retail jewelry corporations incorporated by the De¬ 
fendant, E. M. Rosenthal Jewelry Company, or its officers 
and directors, or any of them, and the said Kay Associates, 
Inc., were incorporated and organized by and now conduct 
their operations under the control and management of the 
defendant, Edmund I. Kaufmann, in his capacity as Chief 
Managing Officer of the defendant, E. M. Rosenthal Jewelry 
Company, for the benefit of the shareholders of the defen¬ 
dant corporation and that such shares of stock and such 
rights, benefits, profits and advantages which accrued and 
resulted from or which were incidental to the crea- 

2051 tion, control, operation and management of the retail 
jewelry corporations enumerated in Paragraph XX 

and which had come into the possession or control of the 
individual defendants or some of them, were received by 
them, and, that subject to the rights of persons not defen¬ 
dants herein and not nominees or donees of defendants who 
received and paid for such shares of stock and such rights, 
benefits, profits and advantages without knowledge of the 
beneficial interest therein of the plaintiff The Elm Corpora- 
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tion, are now held by the defendant Edmund I. Kaufmann, 
and the other individual defendants, in trust for this plain- 
tilt’ The Elm Corporation, to the extent of its equitable and 
ratable share thereof as a shareholder of the defendant cor¬ 
poration and that the defendants or such of them who from 
time to time may be officers, directors, agents or employees 
of the defendant, E. M. Rosenthal Jewelry Company and the 
said Kay Associates, Inc. and all persons otherwise acting 
in succession to such defendants, be restrained and en¬ 
joined directly or indirectly from doing any act or thing 
in violation of or deviation from the rights of the defen¬ 
dant, E. M. Rosenthal Jewelry Company to enjoy and to 
continue to enjoy the benefits and profits which have ac¬ 
crued and do now accrue to the defendant, E. M. Rosenthal 
Jewelry Company, in consequence of the purpose as herein¬ 
before described of the incorporation and operation of the 
said retail jewelry corporations. 

3. Strike out the word “corporation” in the Fourth line 
of Paragraph II. of the Prayer for Relief, and substitute 
therefor, the words “corporations so enumerated.” 

Bayre Levin, 

1250 Penobscot Building, 
Detroit, Michigan. 

Leo A. Rover, 

20G Southern Building, 
Washington, D. (\, 

Attorneys for Plaintiffs . 
*#*#•*## 
Filed Feb 21 1945 
Pretrial Proceedings. 

***•*••• 

2058 The defendants, Marcus S. Goldnanier and Helen 
Goldnamer, adopt in general the defenses of Edmund 
I. Kaufmann excepting that they, and each of them, say, as 
a matter of law and equity, the court should adjudge, in so 
far as the parties hereto are concerned, that (1) the existing 
arrangement between the retail jewelry stores and the E. M. 


• * 

2052 


# * 
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Rosenthal Jewelry Company, involving the obligation on 
the part of the retail jewelry stores to pay the defendant 
E. M. Rosenthal Jewelry Company a sum equal to ten per 
cent of the cost of all jewelry purchased by the retail jew¬ 
elry stores heretofore organized and hereafter to be organ¬ 
ized be perpetuated and (2) that the rights of the E. M. 
Rosenthal Jewelry Company, or the holders of the stock, to 
participate in the subscription to capital stock of retail jew¬ 
elry corporations organized subsequent to the filing of this 
suit be determined as the basis of requiring a controlling 
share of the stock to be issued to the stockholders of 
2059 the E. M. Rosenthal Jewelry Company in proportion 
to their stockholdings in said E. M. Rosenthal Jew¬ 
elry Company- 


The foregoing statements have been made on behalf of 
the respective parties by their counsel and represent their 
contentions. It is understood that the signing of these pre¬ 
trial proceedings by counsel for the parties and by the pre¬ 
trial Justice, shall not be considered an admission or an 
adjudication of any statement or conclusion of fact or law 
contained therein. 

Dated Feb. 21, 1945 

F. Dickinson Letts 
Pretrial Justice. 

********** 
2060 Filed Apr 16 1945 

Motion to Amend Prayer for Relief. 

Now comes the plaintiff The Elm Corporation and moves 
this Honorable Court for an order amending paragraph I 
of the prayer of the Amended Complaint by adding thereto 
the following: 

“and that in the determination of the equitable and rat¬ 
able share of the plaintiff The Elm Corporation as a share¬ 
holder of the defendant corporation to such shares of stock 
and such rights, benefits, profits and advantages, the in- 
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dividual defendants who are shareholders in the defendant 
corporation and those persons claiming under them or in 
their interest be excluded from participation in any of such 
shares of stock and such rights, benefits, profits and advan¬ 
tages which accrued or resulted from or which were inciden¬ 
tal to the creation, control, operation and management of 
the retail jewelry corporation enumerated in paragraph 
XX, by reason of the fact that such defendants and such 
persons claiming under them or in their interest are 
estopped from asserting any right of participation as 
20(51 shareholders in the defendant company, and, by rea¬ 
son further that such defendants, because of the bad 
faith and fraud hereinbefore alleged and to be shown at the 
trial, have disentitled themselves to any such participation; 
and that such defendants be required and directed to ac¬ 
count to the plaintiff The Elm Corporation and sharehold¬ 
ers in a position similar to the plaintiff The Elm Corpora¬ 
tion for all such shares, rights, benefits and advantages ob¬ 
tained by them or by persons claiming under them or in 
their interest”. 

Bayke Levin, 

1250 Penobscot Building, 
Detroit, Michigan, 

Leo A. Rover, 

206 Southern Building, 
Washington, D. C., 

Attorneys for Plaintiffs. 

#*##•••••• 

2062 Filed Apr 16 1945 

Order Granting Motion to Amend Prayer for Relief. 

Upon consideration of the Motion of the Plaintiffs filed 
herein on the 16th day of April, 1945, for an Order permit¬ 
ting the amending of Paragraph I of the prayer of the 
amended complaint, as set forth in said Motion, it is by the 
Court this 16th day of April, 1945, ORDERED, that said 
Motion be and the same is hereby granted and that Para- 
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graph I of the prayer of the amended complaint be and the 
same is hereby amended as described in said Motion. 

Holly 

Justice. 

********** 

2063 Filed Sep 1 1945 

Memorandum. 

This is an action by the Elm Corporation and Edwin M. 
Rosenthal against the E. M. Rosenthal Jewelry Company, a 
corporation, Edmund I. Kaufmann, Joel S. Kaufmann, Rob¬ 
ert D. Kaufmann, Cecil D. Kaufmann, Isabel Kaufmann, 
Bernice Kaufmann, Marcus S. Goldnamer and Helen Gold- 
namer in which the plaintiffs pray that a judgment may be 
entered declaring that certain retail jewelry corporations 
alleged to have been “incorporated by the defendant E. M. 
Rosenthal Jewelry Company or by persons acting as its offi¬ 
cers or directors and of the Kay Associates Inc., were incor¬ 
porated and organized by and now conduct their opera¬ 
tions under the control and management of the defendant, 
Edmund I. Kaufmann, in his capacity as chief managing 
officer of the defendant E. M. Rosenthal Jewelry Company 
for the benefit of the shareholders of the defendant corpora¬ 
tion and that such shares of stock and such rights, benefits, 
profits and advantages which accrued and resulted from or 
which were incidental to the creation, control, operation and 
management of said retail jewelry corporations * * * 

2064 and wffiich came into the possession or control of the 
individual defendants were received by them subject 

to the rights of persons not defendants herein and not nomi¬ 
nees or donees of the defendants who received and paid for 
such shares of stock and such rights, benefits, profits and 
advantages without knowledge of the beneficial interest 
therein of the plaintiff, the Elm Corporation, and are now 
held by the defendant Edmund I. Kaufmann and the other 
individual defendants in trust for the plaintiff, the Elm Cor¬ 
poration, to the extent of its equitable and ratable shares 
thereof as a shareholder of the defendant corporation” and 
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for certain injunctive relief as to the future operations of 
the business of E. M. Rosenthal Jewelry Company and said 
retail jewelry stores. 

' The plaintiff Edmund M. Rosenthal has no real interest 
ijn this litigation. Originally he was one of the incorpora¬ 
tors of the E. M. Rosenthal Jewelry Company and had 
stock in various of the retail jewelry stores involved in this 
action but in 1935 conveyed all of his stock in such corpora¬ 
tions to the plaintiff the Elm Corporation, which was or¬ 
ganized by him and its stock divided among his children. 

The facts upon which plaintiffs base their claim to relief 
are substantially as follows: E. I. Kaufmann 1 and his 
brother Saul had opened a retail installment jewelry store 
in Reading, Pennsylvania, under the name of Kay Jewelry 
Company. The store was successful. Kaufmann and Ros¬ 
enthal were close friends and Kaufmann discussed with 
Rosenthal the advisability of opening up other stores. In 
1919 Goldnamer, who was looking for a business opportun¬ 
ity, met Rosenthal and Rosenthal referred him to 

20G5 Kaufmann. Shortlv thereafter Kaufmann decided 

•> 

to open another store in Allentown, Pennsylvania, 
and a corporation was organized for that purpose under the 
name of Kay Jewelry Co. He and his family subscribed for 
25% of the stock, Rosenthal and his family for 24%, Gold¬ 
namer and his wife for 5%, A. J. Levy and his family, close 
friends of Kaufmann and Rosenthal, for 8%, Sol Kauf¬ 
mann and his family for 16%, and 22% was subscribed for 
by others outside of the families. 

Soon after this Goldnamer found a suitable location for 
a store in Washington, D. C.; a corporation was formed 
and a store was opened there also under the name of Kay 
Jewelry Company. Kaufmann and his family took 20.56% 
of the stock in this corporation, Rosenthal and his family 
17.66%, Goldnamer and his wife 25%, A. J. Levy and his 
family 6.67%, Saul Kaufmann and his family 10%. and 

1 Another Kaufmann, C. D., is also a defendant in this case but I shall 
hereafter refer to E. I. Kaufmann as Kaufmann and when T have occasion to 
refer to C. D. Kaufmann use his full name. 
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20% was taken by others. Kaufmann financed Goldnamer 
on these purchases and in other stores later organized, urg¬ 
ing him usually to take more stock than he, Goldnamer, 
thought he dared risk. 

Between that time and 1923 five other stores were opened, 
a corporation being organized for each, and the parties tak¬ 
ing stock in varying proportions, Kaufmann’s proportions 
running from 16.9S% to 10.50% and Rosenthal’s the same. 
Rosenthal took no active part in the business, which 
was carried on by Kaufmann with Goldnamer’s assistance. 
'When he or Goldnamer found a desirable location and de¬ 
cided to open a store there a new corporation was formed 
and Kaufmann notified Rosenthal and the others who there¬ 
upon subscribed for stock. There was no contract or agree¬ 
ment requiring Rosenthal or the others to take stock in the 
new stores. Such action was entirely optional. 

All of the seven stores except one were named Kay, that 
name being selected because of the initial letter in the name 
Kaufmann. The one exception was in Reading 
206fi where a second store was opened and it was thought 
better to give it a different name. Each of the stores 
had a separate manager and throughout the Kay stores the 
managers and other employes were encouraged to buy stock 
not only in their own but in other stores. 

In 1922 or 1923, it occurred to Mr. Kaufmann that it 
would be profitable to open up a wholesale house. In that 
way the men interested in the retail stores would be “part 
owners in both ends of the business,” wholesale and retail; 
the wholesale house could reduce the expenses of the retail 
stores, and increase their business by supervising them, 
taking charge of the advertising, having a single auditing 
system, and in other wavs. He spoke of this to Mr. Gold¬ 
namer and a meeting was held at the Biltmore Hotel in New 
York City, attended by Kaufmann, Rosenthal, Goldnamer, 
Sol Kaufmann and A. J. Levy. Mr. Kaufmann laid the 
plan before them and it was decided to organize a corpora¬ 
tion to carry on the wholesale business, Kaufmann taking 
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30% of the stock, Rosenthal 20%, Goldiiamer 25%, A. J. 
Levy 15% and Saul Kaufmann 10%. It was also decided 
that the retail stores should pay to the wholesale house 10% 
oil the net cost to the wholesale house of all jewelry pur¬ 
chased by them from the wholesale house and also the same 
10% on all goods purchased elsewhere by the stores. 2 
Xo representatives of the retail stores other than those who 
organized the wholesale company were present at the time, 
though the holdings of outsiders in these companies ran 
from 20% to 63.47% and in all but three of these outsiders 
owned a majority of the stock. The wholesale house was 
organized on the basis mentioned and carried on business 
as suggested by Mr. Kaufmann. Its charter authorized it 
to engage only in the wholesale business. 

2067 Mr. Kaufmann became and has continued since to 
be the president and active head of the wholesale 
company. 

Shortly thereafter an opportunity came to buy a retail 
jewelry business in Baltimore. Mr. Goldnamer told Mr. 
Kaufmann of the opportunity and Mr. Kaufmann decided 
to buy it. The wholesale company may have furnished the 
cash to buy the business temporarily for the convenience of 
the buyers of the stock in a corporation which was to be 
and was organized. The wholesale company subscribed for 
59.87% of the stock, E. I. Kaufmann .67%, E. M. Rosen¬ 
thal .67%, Mr. Goldnamer .12% and 38.67% was distributed 
to others, outsiders. All of the stock not taken by the 
wholesale house was paid for by the individual subscribers 
and the wholesale house was thus reimbursed. The E. M. 
Rosenthal Jewelry Company took 59.7% of the stock so it 
could control the retail store. 

After the opening up of the Baltimore Store other stores 
were opened in various cities some thirty-three being 
started between the years 1923 and 1935 inclusive. 

For each of these stores a separate corporation was 
formed generally with a capital stock of $50,000. E. I. Kauf- 

2 It may have been at a later meeting that it was determined to charge 
the 10 % on the goods bought from others. 
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mann and his family took stock in sixteen, the amount taken 
varying from 10% to 20% of the whole. E. M. Rosenthal 
and members of his family took stock in fourteen, the 
amounts varying from 4.86% to 42.93%, the Saul Kauf- 
mann family took stock in sixteen and the Levy family in 
sixteen and the wholesale house took stock in fifteen in 
amounts ranging from 99.3% to 14% of the issue. There is 
no complaint of unfair dealing as to any of the stores organ¬ 
ized prior to 1335. The evidence relating to these stores 
was introduced by plaintiff only for the purpose of showing 
a course of conduct. 

From August, 1935, to January 1, 1939, eight new 
2068 stores were opened and corporations were formed to 
carry on their businesses. In all of these except one, 
located at Long Beach, California, E. I. Kaufmann and his 
family took stock in amounts varying from 8.50% to 40% 
of the whole, the Elm Corporation, to which E. M. Rosen¬ 
thal had conveyed his stock holdings in the other corpora¬ 
tions, took amounts varying from 3.33% to 12.50% and Gen¬ 
eral Associates (a corporation organized for the purpose 
of taking stock in the retail stores when it was learned that 
the wholesale company was forbidden by the statutes of the 
District of Columbia to hold stock of other corporations) 
look stock in all but three in amounts ranging from 2% to 
30%. The Saul Kaufmann family took stock in all but the 
Lone: Beach store in amounts varying from 13.50% to 
5.17% and the Levy family in five in amounts from 1.83% 
to 2.80%. Between April 1, 1939, and November 23, 1941, 
eight new stores were opened, and corporations formed. 
E. I. Kaufmann and his family took shares in all of these 
in somewhat the same proportion as in all the other stores, 
E. M. Rosenthal and his family took shares in all hut three, 
the amounts in each being considerably less than before ex¬ 
cept one, a store in Jacksonville, Florida, which was opened 
up for the benefit of his son, who became the manager and 
in which the Rosenthal interests took 39.17% of the stock. 
The A. J. Levy family subscribed for stock in only throe 
taking .85% in, 9.18% in another and .83% in the third. In 
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the meantime Cecil D. Kaufmann, son of Saul Kaufmann, 
had become active in the business and that family took 
shares in each of these corporations in amounts ranging 
from 3.33% to 43.44%. In all the corporations organized to 
carry on a retail business others not represented in this 
case, including managers of stores, and employes, held 
shares in amounts ranging from 48% to 70%. In 
2000 eight of these corporations the outsiders held a ma¬ 
jority of the stock. There were also three re-organi¬ 
zations of stores previously found. It is not necessary to a 
decision of this case to set out the details of the reorganiza¬ 
tions or distribution of stocks in the cases of reorganiza¬ 
tion. 

After the organization of General Associates the whole¬ 
sale company transferred its stock in the retail stores to 
General Associates, and the stock of that corporatioii was 
issued to holders of stock in the wholesale company in pro¬ 
portion to their holdings therein. Later General Associates 
was dissolved and the stock it held distributed to its stock¬ 
holders. 

Each time a new store was started and a corporation 
formed Mr. E. I. Kaufmann after consultation with Gold- 
namer, determined how the stock should he distributed. Mr. 
Goldnamer notified each party for what amount he might 
subscribe. It was the policy of Mr. Kaufmann, with which 
Mr. Rosenthal was in agreement, that the managers and 
employes should be encouraged to take stock not only in 
their own establishments but also in others. No complaint 
about the distribution of the stock was made by anybody 
until the year 1938. 

After the business of the company had gone along for a 
number of years and new retail stores had been set up the 
joh of supervising them became quite burdensome and in 
1935 a new corporation, Kay Associates, was formed with 
a capital of $5,100. This stock was held by E. I. Kaufmann, 
M. 85. Goldnamer and Joel S. Kaufmann and they signed a 
declaration stating that they held the stock for the account 
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and benefit of the various Kay Jewelry stores throughout 
the United States and that they would re-deliver said stock 
or any portion thereof to said Kay Jewelry stores or affili¬ 
ated stores or their nominees upon written notice by a 
majority of said stores. As is customary, the charter 
2070 of the corporation empowered it to engage in all 
sorts of business activities, but the purpose of the in¬ 
corporation was to take over the job of supervision of the 
stores, employing and training supervisors for that pur¬ 
pose, and assessing the stores to secure money to pay the 
expense. It also looked after the advertising through a 
corporation known as Ad Masters. 

Plaintiff introduced in evidence many schedules showing 
loans made by E. M. Rosenthal and other stockholders to the 
wholesale company to pay for purchases of stock by the 
wholesale company in the retail stores corporations, agree¬ 
ments for subordination of amounts due the wholesale com¬ 
pany from retail stores to loans made by the banks to the 
stores, loans made by the wholesale company to the retail 
stores and notes of the retail stores discounted by the 
wholesale company, money loaned by the wholesale com¬ 
pany to various persons to enable them to buy stocks in 
retail stores or promissory notes discounted for that pur¬ 
pose, loans and discounts of the same character by General 
Associates and Kay Associates, moneys paid in by the re¬ 
tail stores and kept in a separate fund under a plan pro¬ 
posed by E. I. Kaufmann that a fund should be created 
for loans to the retail stores so they would not have to go 
to local banks, moneys paid by the retail to the wholesale 
house for advertising and administration expenses and for 
auditing the accounts of the retail stores and to Kay Asso¬ 
ciates for training salesmen. 

The businesses as carried on by the wholesale and retail 
establishments under the supervisions of E. I. Kaufmann 
assisted by Mr. Goldnamer and, in later years by C. C. 
Kaufmann also, were highly successful. As illustrating 
success of the businesses mentioned may be made of the 
fact that the gross profits of the wholesale house on sales 
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to the retail stores organized since 1935 has amounted 

2071 to nearlv half a million dollars. 

The foregoing, I think, is a fair outline of the evi¬ 
dence relating to the origin and organization of the retail 
and wholesale businesses. 

I. 

Plaintiff in this action contends that E. M. Rosenthal 
Jewelry Company was established for the purpose of set¬ 
ting up retail jewelry stores and, that being the case, it 
was the duty and the obligation of the officers and directors 
of that corporation to have that corporation take the stock 
of the retail stores, or, where that could not be done, give 
to each stockholder of the wholesale company an equal op¬ 
portunity to subscribe for his proportionate share of the 
capital stock of each new retail store set up. The officers 
and directors of the wholesale company, says plaintiff, arc 
trustees, in effect, or at least some sort of fiduciary rela¬ 
tionship exists between them and other stockholders of the 
wholesale company, which makes wrongful their taking any 
greater proportion of the capital stock of any retail store 
set up by them than their proportion of the stock of the 
wholesale company. Further, invoking the doctrine of 
“corporate opportunity’’, counsel for plaintiff say, it was 
the dutv of the defendants Edmund I. Kaufmann and M. 
S. Goldnamer, as officers and directors of the defendant 
company in behalf of its stockholders, to seek out and im¬ 
prove every opportunity for profit within the scope, di¬ 
rectly or indirectly, of the corporation’s activities; that all 
business opportunities within the scope of the corporation’s 
operations belong to the corporation for the benefit of its 
stockholders and the directors have no right to appropriate 
such opportunities for themselves. 

The idea of establishing a wholesale house originated 
with Mr. Kaufmann. As one of the witnesses, said, it was 
his baby. He called the others to a meeting at the 

2072 Biltmore Hotel in New York and explained the idea 
to them. There was nothing in the conversation 
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there that indicated he intended to give up the right 
he then had to establish a Kay Jewelry store anywhere, 
taking all the stock if he so desired. He was under no obli¬ 
gation to take any one in with him. He and Goldiianier 
were doing all the work. As a matter of friendship he was 
giving the others an opportunity for a profitable invest¬ 
ment. The success of the business at that time had been 
such that he could undoubtedly have obtained needed capi¬ 
tal any where. There is no evidence that he intended to 
give up the position he then held with his associates and 
turn over to the wholesale house the exclusive right to or¬ 
ganize “Kay Stores”. To the contrary. His argument to 
the others at the meeting was that by organizing the whole¬ 
sale company they could get profits from both ends of the 
business. The wholesale company did not have sufficient 
capital to go into the retail business very extensively and 
there was no agreement by the parties there that they would 
furnish the capital to set up retail stores, nor any discus¬ 
sion of that subject. 

In this case the corporation was not given the power to 
take stock in other corporations. But, setting aside for 
the moment that consideration, and assuming that it did 
have such power, the purposes of a corporation, in a close 
corporation such as this at least, and the duties of the 
directors to the other stockholders, would be determined by 
what the parties had in mind. 

The contemporaneous conduct of the parties is generally 
the best evidence of their understanding of anv situation 
and in this case I think we can determine what the purposes 
of the corporation were and the rights of the parties with 
reference to the retail corporations subsequently formed 
from what was said and done before any controversy arose 
between them. 

2073 Mr. Goldnamer on the stand impressed me very 
favorably. He was a friend of both Kaufmann and 
Rosenthal when the retail stores were being opened up. He 
certainly knew what the understanding was ampng the 
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shareholders of the wholesale and retail organizations. lie 
was active in the business from 1919 until very shortly be¬ 
fore this litigation began. It was he who throughout the 
years distributed the stock to the stockholders. He knew 
all that time what the total capitalization of each company 
was, the amount, if any, taken by the wholesale company, 
the proportion of the whole alloted to Mr. Rosenthal. He 
made no protest to Mr. Kaufmann against the proportions 
that were going to each nor did he make any complaint to 
Mr. Rosenthal that he, Rosenthal, was not being treated 
fairly. If Kaufmann was not giving Mr. Rosenthal the 
amount of stock to which he was entitled, Mr. Goldnamcr 
was very unfaithful to his old friend, Rosenthal. I do not 
think he was capable of such a lack of fidelity. The A. J. 
Levy family got nothing in any stores organized in 1930 
and 1931 and practically nothing in any store organized 
after that. In each of the first five stores organized in the 
two years just mentioned when the Levy family got nothing 
Mr. Goldnamer received a much greater proportion of the 
shares of stock than he was entitled to if the shares were 
to be distributed on proportion to the holdings in the whole¬ 
sale house. 

Two of the retail organizations might be noted here. In 
1928 a store was organized in Nashville, Tennessee, for 
the benefit of a nephew of the wife of Mr. Goldnamer. Here 
15.67% of the stock went to the E. I. Kaufmann interests, 
7.50% to E. M. Rosenthal family and 15.67% to Goldnamer, 
5% to A. J. Levy family, none to the E. M. Rosenthal Jew¬ 
elry Company, 51.6% to outsiders. Here Goldnamer got 
the same amount as Kaufmann and twice as much as Ros¬ 
enthal, and A. J. Levy, who was entitled to two-thirds 
2074 as much as Goldnamer, got only one-third as much. 

In 1940, after Rosenthal had commenced complaining 
about the distribution of stock a store was opened in Jack¬ 
sonville, Florida for the benefit of his son in which his fam¬ 
ily took 39.7% of the stock, E. I. Kaufmann 16.67% and only 
.17% went to Goldnamer and .83% to the A. J. Levy family. 

The conduct of the parties convinces me that the under- 
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standing was that the wholesale and retail businesses were 
distinct, that the wholesale house might take stock as it 
felt circumstances warranted, that the individuals might 
also invest and that the manner and proportion of the dis¬ 
tribution of the stock was to be left to the discretion of E. 
I. Kaufmann, who after all, with Goldnamer, was devoting 
his time, his ability and his efforts to the building up of the 
retail stores from which came the profits of the wholesale 
house. 

The fact that money was advanced by the wholesale com¬ 
pany to various persons to help in the establishment of re¬ 
tail stores did not make those stores a part of the whole¬ 
sale organization. It was distinctly to the advantage of 
the wholesale company to have new retail stores established. 
Each new retail store increased the profits of the whole¬ 
sale establishment. It was the right and duty of the offi¬ 
cers and directors to encourage the establishment of retail 
stores and they might legitimately lend money to persons 
to purchase stock in the retail stores. All such loans were 
repaid. And the mere loaning of money to officers and di¬ 
rectors to enable them to buy stock did not make them 
fiduciaries holding the stock for the wholesale company. 

Furthermore, even though it had been contemplated from 
the beginning that the wholesale jewelry company should 
open up retail stores I do not think that precluded an officer 
or director from opening up retail jewelry stores of his 
own in places where they did not compete with the houses 
established by the wholesale company. This is a big 
2075 country and it would be absurd to hold that when 
E. I. Kaufmann organized the wholesale company 
and took office he thereby barred himself from the right 
to open a retail store anywhere in the United States under 
the name he himself had originated, even though such store 
should in no way come in competition with any store in 
which the wholesale company had an interest. The law 
does not so restrict the activities of officers and directors 
of a corporation, c/f Diedricli v. Helin, 217 Minn. 483, 14 
N. \V. (2d) 913, Lancaster Leaf Tobacco Co. v. Robinson , 
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199 Ky. 313, 250 S. W. 998. Solaminc v. Hollander , 128 
N. Y. Equity 228, 16 Atl. (2d) 203. 

Plaintiff relies heavily on the comparatively recent case 
of Guth v. Loft, Del. 503, 5 Atl. (2d), but the facts in that 
case were so very different from those in the case at bar, 
that I think the Guth case is not at all applicable to the 
situation we have here. 

n. 

Besides denying that plaintiff is entitled to relief on the 
basis of the doctrine of “corporate opportunity” defen¬ 
dants set up the defenses of the statue of limitation and 
laches. As to the statute of limitations, the plaintiff does 
not now rely upon any agreement between Rosenthal and 
Kaufmann so no further notice need be taken of that de¬ 
fense. 

Defendant also interposed the defense of laches. Plain¬ 
tiff corporation was organized in 1935 and all of Mr. Rosen- 
thal’s holdings in the wholesale and the retail corporations 
were transferred to it. The stockholders were the children 
of Mr. Rosenthal, and Robert J. Newman, his son-in-law, 
was and is its president. Mr. Newman was a young and 
afctive business man. Mr. E. M. Rosenthal acted as agent 
of the Elm Corporation. At Mr. Rosenthal’s request Mr. 

Goldnamer, in January, 1939, sent him detailed an- 
2076 nual audit reports for all the Kay stores for the 
vears 1936 to 1938 inclusive. Neither Mr. Rosenthal 
nor Mr. Newman then made any objections to what had 
been done. Mr. Rosenthal was quite evasive in answers to 
questions as to whether he had sent for the records or had 
ever received them but the evidence shows quite clearly 
that he did. Those records show the capitalization of each 
company. He says he did not know how much stock he had 
in each company, but it seems incredible to me that a man 
of Mr. Rosenthal’s business ability and experience, who 
had requested such detailed statements of the affairs of 
each of the corporations was not aware of at least the ap- 
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proximate amount of the holdings of the Elm Corporation 
in each. 

Mr. Newman must have become aware of the amount of 
stock his corporation held in the various corporations. 
There is no evidence that he was inactive. He had the 
stock certificates of each of these corporations. Those cer¬ 
tificates showed the total capitalization and the amount of 
stock in each which his corporations held. In the summer 
of 1939 he was informed by Mr. E. I. Kaufmann that the 
stock in new retail stores was to go to those who were active 
in the business. He did not reply that such a course had 
operated or would operate to defraud the Elm Corporation. 
He replied only that he thought Mr. Rosenthal’s daughters 
should be considered. 

In my opinion plaintiff has been guilty of such laches as 
to preclude its recovery now of the profits that have been 
made by the Kaufmanns or the stocks that plaintiff says 
should have been distributed to it—even if plaintiff was 
entitled to such distribution. The defendants have gone 
ahead establishing new stores and from the evidence in this 
case, it seems they would not have done so if they had 
thought they had to share the stock with the Rosenthals on 
the basis of the holdings in the wholesale business. It 
2077 was the ability and energy of E. I. Kaufmann and 
Marcus Goldnamer, together w r ith in later years C. 
D. Kaufmann, that built up and carried on the business of 
all these corporations. The Rosenthals have simply in¬ 
vested and shared profits. 

in. 

Plaintiff asks also injunctive relief, restraining E. I. 
Kaufmann from “doing any act or thing in violation of or 
deviation from the rights of the defendant E. M. Rosenthal 
Jewelry Company to enjoy and continue to enjoy the bene¬ 
fits and profits which have accrued and do now accrue to 
the defendant E. M. Rosenthal Jewelry Company in conse¬ 
quence of the purposes as hereinbefore described of the 
incorporation and operation of said retail jewelry corpora- 



tions.” This is rather vague but in plain language what 
plaintiff is asking, as developed at the trial and argued in 
its briefs, is that E. I. Kaufmann and C. D. Kaufmann be 
restrained from taking any steps to dissolve the wholesale 
company, or to terminate the 10% contract with the retail 
stores. Marcus Goldnamer is asking the same injunctive 
relief. In plaintiff’s brief it asks also that the defendants 
Kaufmann be restrained from “organizing or causing to be 
organized, directly or indirectly a service company to deal 
with retail stores except in the interest of the stockholders 
of the E. M. Rosenthal Jewelry Company. ” As to this 
last request there is no evidence of any threat or intention 
to organize a rival service company and the injunction 
should not issue. 

Neither do I see that I have any authority to issue an 
injunction restraining E. I. or C. D. Kaufmann from taking 
steps to dissolve the wholesale company. Lcbold v. Inland 
S. S. Co. 82 F. (2d) 351. The statutes of the District of 
Columbia permit the majority of the directors or stock¬ 
holders holding one third of the capital stock of a corpora¬ 
tion to present a petition to the District Court praying 
dissolution after which a notice must be given and 
2078 a hearing had. A dissolution, it appears, is per¬ 
mitted only when it appears that a corporation is in¬ 
solvent, or that dissolution will be beneficial to the stock¬ 
holders or that the objects of the corporation have failed. 
Clearly this court may not prevent such a petition being 
filed if a majority of the directors or holders of one third 
of the stock desire to present it. The statute protects the 
minority stockholders against oppressive action by the ma¬ 
jority. The cases cited by counsel for plaintiff and for 
Goldnamer on this branch of the case do not seem to be 
applicable to the situation we have here. The majority 
stockholders are not attempting to take advantage of their 
position for the purpose of obtaining for themselves prop¬ 
erty of the corporation. 

The request for an injunction to restrain Mr. E. I. Kauf¬ 
mann from advising or attempting to bring about a termi- 
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nation of the 10% arrangement presents some difficulties. 
That agreement was not made with the companies but was 
simply an agreement between the five men who organized 
the wholesale company that the charge should be imposed 
upon the retail companies. The arrangement has been 
highly profitable to the wholesale company, and without it 
that corporation would be little more than a shell. The ar¬ 
rangement has been accepted by the retail companies ap¬ 
parently without complaint, but perhaps because of the 
dominating influence of the wholesale company. It may be 
disadvantageous to the retail companies. Mr. E. I. Kauf- 
mann is a director and officer of the wholesale company and 
an officer or director of the retail companies. In my opin¬ 
ion he should be neutral on this question. He has threat¬ 
ened to use his influence to terminate the contract. I think 
he should be restrained from doing anything towards that 
end. The stockholders of the retail stores should be al¬ 
lowed to determine whether, or how long, to continue the 
contract uninfluenced by the holders of the stock in 
2079 the wholesale company. 

I do not think the case of Globe Woolen Co. v. 
Gas <0 Electric Co., 224 N. Y. 483, 121 N. E. (2d) 378, cited 
by defendant on this point applies to the situation we have 
here. When these contracts were imposed on the retail 
stores it may have been the duty of Rosenthal, Kaufmann 
and Goldnamer to do more than remain silent if the agree¬ 
ment for the service charge of 10% was in anyway in¬ 
equitable. But now if the question comes up they should 
not attempt to influence the stockholders or directors of the 
retail stores. 

The defendants Joel S. Kaufmann, Robert D. Kaufmann, 
Isabel Kaufmann and Bernice Kaufmann were joined in 
this action for the reason, solely, that E. I. Kaufmann dis¬ 
tributed stock to them. They took no part in the manage¬ 
ment of the wholesale house. Cecil D. Kaufmann was not 
an officer or director of the wholesale company. The com¬ 
plaint should be dismissed as to all defendants except for 


122 


the injunctive relief against E. I. Kaufmann above 
mentioned. 

Defendant in its counterclaim asks that a declaratory 
judgment be entered declaring that plaintiff does not have 
certain rights. 1 think I have disposed fully of the prob¬ 
lems presented by the parties and such a judgment is not 
necessary for the protection of the defendants against 
claims by the plaintiffs of the nature of those presented in 
the complaint. 

William H. Holly, 

Judge. 

*••#•••••• 

2080 Filed Oct 5 1945 

Supplemental Memorandum. 

In my Memorandum heretofore filed herein 1 made the 
statement that C. D. Kaufmann was not a director of the 
E. M. Rosenthal Jewelry Company. This was a mistake. 
After the death of his father, Saul Kaufmann, he became 
a director of that company. Counsel for plaintiffs and de¬ 
fendant Goldnamer again urged that they be given the same 
injunctive relief against C. D. Kaufmann that I had indi¬ 
cated should be granted against E. I. Kaufmann. 

While I have been of the opinion there is no such rela¬ 
tionship between E. I. Kaufmann and E. M. Rosenthal as 
to require Kaufmann to give Rosenthal a right to subscribe 
for stock in the retail corporations organized by him or 
under his direction in proportion to Rosenthal’s interest 
in the wholesale company, still Kaufmann’s relations with 
the wholesale company were such that he should not be 
permitted to take any action which would disturb the busi¬ 
ness arrangements now and heretofore existing between the 
retail and the wholesale establishments. In my opinion no 
sucli relationship (except as a director of the wholesale 
company, which I shall take up presently) exists between 
C. D. Kaufmann and the wholesale company. His activities 
have gone mainly to the building up of the business of the 
retail stores and the store of which he is a manager. 

2081 But he is a director of the corporation which car- 
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ries on the wholesale business and as such he is in 
duty bound to refrain from taking any action for his per¬ 
sonal benefit, or for the benefit of any other corporation in 
which he is interested which would result in injury to the 
corporation carrying on a wholesale business. On the other 
hand, he is a director of certain corporations which 
carry on the retail business and owes a like duty to 
them. Under the circumstances I think it is his duty, while 
holding such directorships to refrain from consulting, ad¬ 
vising, or voting upon the question of the termination of 
existing contracts between the wholesale and retail cor¬ 
porations. 

The question remains as to his obligations to the E. M. 
Rosenthal Jewelry Company, if and when he shall cease to 
be a director of that company. Counsel have cited no cases 
in which I found an answer to this question and I have 
found none. It is true that one who as an agent or employee 
of another or is director of a corporation gains an interest 
in or knowledge of property desired by his employer or his 
corporation, may not, even after the trust relationship has 
expired, use that interest or knowledge of property for his 
own benefit. Trice v. Comstock, 121 Fed. 620. There are 
many cases in the books which so hold and denounce such 
transactions, but here we have a different situation. C. D. 
Kaufmann is not endeavoring to obtain the property of the 
wholesale company or its business for himself or for his 
other corporations. The contract between the wholesale 
company and each of the retail stores, requiring the retail 
store to pay the wholesale company for goods bought at the 
cost price to the wholesale company plus 10% of the whole¬ 
sale price and a like percentage on goods bought from other 
wholesalers, may be advantageous to the retail stores or it 
may not. There is testimony in this case that the retail 
stores are benefited by these contracts. But the effect of 
these contracts on the business of those stores was not a 
contested matter in this ease. The testimony came from 
those who as stockholders in the wholesale company derived 
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benefit from the contracts. The contracts were not entered 
into through free negotiation between the wholesale com¬ 
pany and the retail corporations. They were im- 
20S2 posed upon each retail store corporation when it was 
organized. 

Is the relationship between C. D. Kaufmann and Rosen¬ 
thal and Goldnamer such that, if he should hereafter be 
convinced the contracts were unduly burdensome for the 
retail stores, he ought not to be allowed to so advise a retail 
corporation in which he may be interested. I think not. 
In my opinion, he should be restrained from taking such 
action onlv so long as he is a director or officer of the 
wholesale company. In the event that it should hereafter 
be charged that, solely for the purpose of harassing and 
annoying plaintiffs, he was endeavoring to induce the re¬ 
tail stores to break or discontinue their contracts with the 
wholesale company, I think the Courts have power to deal 
with such a situation. 

I have still the question of whether C. D. Kaufmann has 
been guilty of threats or other conduct such as to justify 
granting an injunctive relief. He has evidenced a degree 
of hostility towards the Rosenthal family, which, in my 
opinion, warrants the issuance of such an injunction as I 
have above indicated. 

William H. Holly, 

Judge. 

• *•••*•*•* 

2083 Filed Oct 5 1945 

Findings of Fact and Conclusions of Law 
Findings of Fact. 

1. In the year 191G the defendant E. I. Kaufmann here¬ 
inafter referred to as Kaufmann, and his brother Saul 
Kaufmann, opened a retail jewelry store for the sale of 
jewelry on the installment plan at Reading, Pennsylvania, 
each taking half of the stock in the owning corporation. 
Between 1919 and 1923 seven other stores were opened, a 
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separate corporation being formed for each. Ivaufmann 
determined where and when each should be opened. lie 
invited E. M. Rosenthal and Marcus Goldnamer to take 
stock in each, fixing the amount of stock each should have. 
The proportions varied, Kaufmann’s holdings varying from 
25% to 10.50% and Rosenthal’s about the same. Gold¬ 
namer, Saul Ivaufmann and one A. J. Levy were permitted 
to subscribe for the amount of stock determined by Ivauf- 
mann and stock was allotted by Kaufmann to others 
2084 principally employees of the stores. 

2. In 1923 Kaufmann determined to open a whole¬ 
sale house and called E. M. Rosenthal, Goldnamer, Saul 
Kaufmann and A. J. Levy to a conference at which he told 
them of the plan. He fixed the amount of stock which each 
should take and each subscribed for the amount, Kauf¬ 
mann taking 30% of the stock, Rosenthal 20%>, Goldnamer 
25%, A. J. Levy 15%, and Saul Kaufmann 10%. A cor¬ 
poration, E. M. Rosenthal Jewelry Company, was organized 
under the laws of the District of Columbia. Its certificate 
of incorporation provided: 

“The objects and purposes for which this corporation is 
formed is to engage in the wholesale jewelry business in 
the District of Columbia and elsewhere throughout the 
United States, and in that connection to do all things neces¬ 
sary and essential for the management, conduct and op¬ 
eration of the said business. 

“The corporation shall have power to enter into leases 
and contracts, relative to its business, and to purchase and 
acquire such real estate as may be necessary to enable the 
Company to carry on its business in the District of Colum¬ 
bia and elsewhere throughout the United States, and in 
general to perform all other acts and things necessary and 
expedient to be done and performed for the conduct, opera¬ 
tion and advancement of its said business, and to have and 
to exercise all of the powers conferred by law upon cor¬ 
porations.” 
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Its capital stock consisted of 1,500 shares of the par 
value of $150,000.00, distributed as follows: 


Edmund I. Kaufmann 

450 shares 

$45,000 

Marcus S. Goldnamer 

375 shares 

37,500 

Edwin M. Rosenthal 

300 shares 

30,000 

Albert I. Levy 

225 shares 

22,500 

Saul Kaufmann 

150 shares 

15,000 


At the meeting above mentioned, it was agreed that the 
retail stores which had been organized should buy their 
goods of the wholesale company at a price of 10% 
2085 above the price paid by the wholesale company. 

This was an agreement between the stockholders of 
the wholesale company only. 

3. The stock of the E. M. Rosenthal Jewelry Company 
originally issued to Edmund I. Kaufmann is now held by 
him and by his sons Joel S. Kaufmann, Robert Kaufmann 
and Aron Kaufmann. The stock issued to Marcus S. Gold- 
namer is now held bv him and bv his wife Helen Gold- 
namer. The stock originallv issued to Edwin M. Rosen- 
thal was transferred in Decomber 1935, to The Elm Corpo¬ 
ration and that corporation now owns 299 shares, one share 
being now held by Robert J. Newman, a son-in-law of E. M. 
Rosenthal. (The stockholders of The Elm Corporation 
are the children of Edwin M. Rosenthal.) Saul Kaufmann 
died in 1939, and the stock originally issued to him is now 
owned one-half by his son Cecil D. Kaufmann and onc-lialf 
by Cecil D. Kaufmann as trustee for his sister Estelle Gin- 
gold. Albert J. Levy died in 1930 and the stock originally 
issued by him is held by the trustees of his estate for the 
benefit of his children except as to one share which is in 
the name of Lester Allman, a son-in-law. 

4. From 1923 a large number of retail stores were opened 
up, a separate corporation being formed for each. When 
this suit was filed there were approximately sixty of such 
corporations, a few of which operate branch stores in ad¬ 
dition to the main store. Kaufmann in each instance deter¬ 
mined finally whether the store should be opened and the 
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amount of stock that should be issued and to whom. As to 
some of the stores, but not all, the stock issued to E. M. 
Rosenthal and members of his family and to the wholesale 
company resulted in the Rosenthal family having an 
20S6 interest in the store of about two-thirds that of the 
Kaufmann family. Up to 1936 total holdings in all 
of the stores and in the wholesale house gave Rosenthal 
family an interest approximately two-thirds of that of the 
Kaufmann family. Saul Kaufmann’s interests in the re¬ 
tail stores, however, were not proportionate to his interest 
in the wholesale house nor were A. J. Levy’s or his fam¬ 
ily’s. There was no agreement either express or implied 
nor any understanding between the incorporators of the 
wholesale jewelry company that said corporation should 
establish or be used to establish or take stock in retail 
stores for the benefit of the wholesale company or its stock¬ 
holders. The evidence does not show that any subscriber 
to the stock of the wholesale company agreed to or had 
any understanding that he should refrain from opening a 
retail jewelry store at any place he might choose or that 
he had given up his right to open up such a store at any 
place, at least, where he would not be in competition with a 
store in which the wholesale company had stock. There 
was an exception on the Pacific Coast and in Texas where a 
concession was given to a certain David Trattner to open 
stores. 

5. The wholesale company helped to finance the opening 
of certain retail stores involved in this proceeding, but that 
was for the benefit of the wholesale company whose income 
was increased thereby. 

6. Except to the extent that E. I. Kaufmann and E. M. 
Rosenthal were officers and directors of corporations in 
which they both owned stock, no fiduciary relation existed 

between E. I. Kaufmann and E. M. Rosenthal during 
2087 the time covered by the complaint herein, that is 
between 1919 and the filing of the complaint. 

7. E. I. Kaufmann did not conceal from E. M. Rosenthal 
or The Elm Corporation any fact concerning the creation 
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of any of the corporations mentioned in the complaint or 
the distribution of stock therein. 

8. E. M. Rosenthal prior to turning- over his stock in the 
wholesale company and the various retail corporations to 
The Elm Corporation, and The Elm Corporation there¬ 
after, knew or by the exercise of reasonable diligence might 
have known how the stock in the various corporations was 
distributed. 

9. Each of the retail stores has been paying the whole¬ 
sale company for goods bought from it the cost price to the 
wholesale company plus 10% of the wholesale price and 
a like percentage on goods bought from other sources. 
Edmund I. Kaufmann has stated that he would resign as 
president of the wholesale company and would advise the 
retail units thev could buv their merchandise anv when* 

* V • 

they wanted to. Such action would greatly injure if not 
practically destroy the business of the wholesale company. 
As president of the wholesale company and as a director of 
some of the retail stores he occupies a position of trust 
and should not attempt in any way to influence the action 
of the retail stores in this matter. 

10. Cecil D. Kaufmann has evinced a degree of hostility 
toward the Rosenthal family which warrants the issuance 
of an injunction against him so long as he remains a direc¬ 
tor of the E. M. Rosenthal Jewelry Company. 

11. E. M. Rosenthal and The Elm .Corporation have 
been guilty of such laches as to bar them from the 

2088 relief prayed in their complaint except as to the in¬ 
junctive relief against E. I. Kaufmann and Cecil 1). 
Kaufmann indicated in these findings and conclusions. The 
defendant Marcus S. Goldnamer is also entitled to the same 
relief on his counterclaim. 

Conclusions of Law. 

1. Under the laws of the District of Columbia the E. M. 
Rosenthal Jewelry Company could not lawfully hold stock 
in another corporation. 


cam ' - 
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2. Edmund I. Kaufmann owed no duty to the E. M. Ros¬ 
enthal Jewelry Company to purchase for or allot to that 
company stock in retail jewelry corporations organized by 
him or under his direction. 

3. Edmund I. Kaufmann owed no duty to the plaintiffs 
or to Marcus S. Goldnamer or to Helen Goldnamer to pur¬ 
chase for them or allot to them stock in the retail jewelry 
corporations organized by him or under his direction. 

4. Neither the E. M. Rosenthal Jewelry Company nor 
either of the plaintiffs has any legal or equitable rights in 
any of the stock held by the defendants in any of the cor¬ 
porations involved in this case. 

5. The plaintiffs have been guilty of such laches as to 
bar anv right to recover herein. 

6. Edmund I. Kaufmann is under obligation to refrain 
from in any way influencing or attempting to influence the 
retail jewelry stores to discontinue the selling arrange¬ 
ment under which those stores pay the wholesale company 

10% over the cost price to the wholesale house of 

2089 goods purchased from the wholesale house and pay 
a like percentage on goods purchased from other 

sources. 

7. Cecil D. Kaufmann is under a similar obligation so 
long as to remains a director of the E. NT. Rosenthal Jew¬ 
elry Company. 

October 5, 1945. 

William H. Holly 

Justice 

• •••••••*• 

2090 Filed Oct 5 1945 

Judgment. 

This case came on to be heard, and was tried upon the 
facts without a jury, and the Court having found the facts 
specially and having stated its conclusions of law thereon, 
and having given a memorandum opinion and a supple¬ 
mental memorandum, and the same having been duly en- 
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tered and filed, it is bv the Court this 5th dav of October, 
1945, 

Adjudged, Ordered and Decreed, That the bill of com¬ 
plaint as amended be, and the same is hereby, dismissed as 
to the defendants E. M. Rosenthal Jewelry Company, Joel 
S. Kaufmann, Robert 1). Kaufmann, Isabel Kaufmann, Ber¬ 
nice Kaufmann, Marcus S. Goldnamer and Helen Gold- 
nainer, and it is 

Further Adjudged, Ordered and Decreed, That the de¬ 
fendant Edmund I. Kaufmann, be, and he is hereby, en¬ 
joined from in any way influencing or attempting to in¬ 
fluence the retail jewelry stores heretofore organized to 
discontinue their purchasing arrangement under 
2091 which these stores pay the E. M. Rosenthal Jewelry 
Company ten per cent over the cost price to that 
Company of goods purchased from that Company and pay 
a like percentage on goods purchased from other sources, 
and that the bill of complaint as amended filed by the plain¬ 
tiffs be, and the same, is hereby dismissed in all other re¬ 
spects as to the defendant E. I. Kaufmann, and it is 

Further Adjudged, Ordered and Decreed, That the de¬ 
fendant Cecil D. Kaufmann, be, and he is hereby, enjoined, 
during such period as he is or may be an officer or director 
of the E. M. Rosenthal Jewelry Company, from in any way 
influencing or attempting to influence the retail jewel re¬ 
stores heretofore organized to discontinue their purchasing 
arrangement under which these stores pay the E. M. Rosen¬ 
thal Jewelry Company ten per cent over the cost price to 
that Company of goods purchased from that Company and 
pay a like percentage on goods purchased from other 
sources, and that the bill of complaint as amended filed by 
the plaintiffs be, and the same, is hereby dismissed in all 
other respects as to the defendant Cecil D. Kaufmann, and 
it is 

Further Adjudged, Ordered and Decreed, That the claim 
of the defendants Marcus S. Goldnamer and Helen Gold¬ 
namer to establish a right to participate in future stores 
and to make permanent the purchasing arrangement above 
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described and for injunctive relief, which claim by stipula¬ 
tion was tried although not raised in the pleadings, shall 
be considered a cross-claim by Marcus S. Goldnamer 

2092 and Helen Goldnamer against the defendants E. M. 
Rosenthal Jewelry Company, Edmund I. Kaufmanu, 

Joel S. Kaufmanu, Robert T). Ktfufmaim, Cecil D. Kauf- 
raann, Isabel Kaufmanu, and Bernice Kaufmanu, and that 
said cross-claim be, and it is hereby, dismissed, except as to 
the injunctive relief hereinabove granted against the de¬ 
fendants Edmund I. Kaufmanu and Cecil D. Kaufmanu, 
and it is 

Further Adjudged, Ordered and Decreed, That five- 
sixths of the taxable costs in this proceeding be paid by 
the plaintiffs E. M. Rosenthal and The Elm Corporation, 
and one-sixth of the taxable costs be paid by the defendants 
E. I. Kaufmann and Cecil D. Kaufmanu. 

William H. Holly 

Justice 

**•#•**##* 

2093 Filed Oct 5 1945 

Order Extending Time for Filing Motion to Amend 
Findings and Judgment 

Upon consideration of the motion of counsel for plain¬ 
tiffs and of the consent of counsel for defendants, for good 
cause shown, it is by the Court this 5tli day of October, 
1945, 

ORDERED that the time within which any of the parties 
hereto may file a motion to amend the findings of fact, to 
make additional findings and to amend the judgment, be 
and it is hereby extended for ten days from October 15, 
1945, that is, to and including October 25, 1945. 

William H. Holly 

Justice 
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2094 Filed Oct 23 1945 

Motion to Amend Finding-s of Fact, to Make Additional 
Findings, and to Amend the Judgment Accordingly. 

Plaint id’s move the Court to amend the Findings of Fact 
and to make additional Findings, and to amend the .Judg¬ 
ment entered on October 5,1945, according to such Amended 
and Additional Findings in the manner and to the extent 
following: 

Finding No. 1 

A. Amend third sentence to read: 

“Kaufmann and E. M. Rosenthal, who was then Kauf¬ 
mann *s intimate friend and business associate, determined 
where and when each of the seven stores should be opened.’' 

B. Amend fourth sentence to read: 

“Kaufmann and Rosenthal invited Marcus S. Goldnamer, 
Saul Kaufmann and A. J. Levi and others to take stock in 
each retail store, fixing the amount which each should 
have.” 

C. After fifth sentence, insert: 

“Kaufmann and Rosenthal allotted to themselves pre¬ 
cisely equal amounts of stock in five of the stores and sub¬ 
stantially equal amounts in the other two.” 

D. Amend last sentence to read: 

“Goldnamer, Saul Kaufmann and A. J. Levi were per¬ 
mitted to subscribe for the amount of stock determined by 
Kaufmann and Rosenthal and stock was allotted by Kauf¬ 
mann and Rosenthal to others, principally employees 

2095 of the stores.” 

Finding No. 2 

Substitute the following: 

“In 1923, Kaufmann considered with Goldnamer the de¬ 
sirability of establishing a central organization to continue 
and expand the jewelry business in which five individuals, 

E. I. Kaufmann, E. M. Rosenthal, M. S. Goldnamer, Saul 
Kaufmann and A. J. Levi, were then engaged, and called 
a conference of said five individuals, who became the orig- 




133 


inal stockholders of the E. M. Rosenthal Jewelry Company 
(sometimes designated by the Court, and for the purpose 
of convenience in this Motion, as “the wholesale com¬ 
pany”). At such conference, Kaufmann stated his pro¬ 
posal for a central organization which would 

(a) Coordinate the management of the eight existing re¬ 
tail stores; 

(b) Buy jewelry as a wholesaler and sell such jewelry 
to the public through the existing retail stores and retail 
stores to be organized in the future; 

(c) Establish additional retail stores in order to expand 
the then existing business, but, as in the past, to have each 
store operated in corporate form; 

(d) Similarly, as in the case of the earlier stores, to make 
available incentive stock to managers and employees, in¬ 
cluding employees of the wholesale company, in the inter¬ 
est of the entire enterprise; 

(e) Require each of the stores then established and 
2096 to be established to pay a service charge equal to 
ten per cent of the actual net cost of all merchandise 
obtained by them for resale to the public, such cost in the 
case of the merchandise furnished by the central organiza¬ 
tion to be the net cost to it; 

(f) Generally, make money for the five stockholders 
both ways, firstly, by collecting the ten per cent charge, and 
secondly, by the profit which would accrue from the sale 
of merchandise at retail to the public; 

(g) In order to insure that the benefits of the plan, 
namely, the ten per cent service charge and the profits from 
the sale of merchandise at retail to the public, should be 
secured to such five individuals in the future, the central 
organization would firstly, supervise both the earlier stores 
and the stores to be established in pursuance of the plan, 
and secondly, control through its officers or shareholders 
each of such stores so established and to be established. 

The group of five individuals present at said meeting in 
1923 adopted Kaufmann’s proposal and subscribed to stock 
of the proposed corporation in the following amounts and 
proportions: 
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E. I. Kaufmann 

30% 

$45,000.00 

M. S. Goldnamer 

25% 

37,500.00 

E. M. Rosenthal 

20% 

30,000.00 

A. J. Levi 

15% 

22,500.00 

Saul Kaufmann 

10% 

15,000.00 

Total 

100% 

$150,000.00 


As a result of such meeting and subscription to stock, 
the defendant E. M. Rosenthal Jewelry Company was 
formed under the laws of the District of Columbia. 
2097 Its Certificate of Incorporation provided: 

“The objects and purposes for which this corpora¬ 
tion is formed is to engage in the wholesale jewelry busi¬ 
ness in the District of Columbia and elsewhere throughout 
the United States, and in that connection to do all things 
necessary and essential for the management, conduct and 
operation of the said business. 

“The corporation shall have power to enter into leases 
and contracts, relative to its business, and to purchase and 
acquire such real estate as may be necessary to enable the 
Company to carry on its business in the District of Colum¬ 
bia and elsewhere throughout the United States, and in 
general to perform all other acts and things necessary and 
expedient to be done and performed for the conduct, oper¬ 
ation and advancement of its said business, and to have 
and to exercise all of the powers conferred by law upon 
corporations.” 

This was an agreement between the stockholders of the 
wholesale company only, such stockholders being then in 
control of the previously incorporated retail corporations. 
The five individuals named who at this time held stock in 
the then established retail stores in varying proportions, 
became the owners of one hundred per cent of the stock of 
the wholesale company. 
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Finding No. 3 

Insert at the beginning of Finding No. 3, the following: 

“In effect, the families of the five original stockholders 
of the Rosenthal Company continue to be the beneficial 
owners of its stock in the original proportions.” 

Between Finding No. 3 and Finding No. 4, insert the fol¬ 
lowing additional Findings: 

Finding No. 3(a) 

E. M. Rosenthal Jewelry Company never carried on busi¬ 
ness as a wholesale company in the ordinary sense of the 
term. It procured merchandise to be resold by the stores 
under its supervision and direction, and required 
2098 the stores to repay only the net cost thereof to it 
without regard to whether such merchandise could be 
sold in the trade generally at either a higher or lower price. 
The fixed service charge of ten per cent imposed upon each 
store when organized was based upon the net cost to the 
stores of all merchandise obtained by them for resale to the 
public, irrespective of its source. The main function of the 
E. M. Rosenthal Jewelry Company was to expand the re¬ 
tail end of the business through the medium of separate 
corporations operating retail stores, and to effectuate the 
plan described through control and supervision of such 
retail stores. 

Beginning in 1923 and continuing up to 1933, the Rosen¬ 
thal Company, in its own name and from its own funds, 
acquired shares of stock in the retail corporations, but in 
some cases during such period the shares, which would 
otherwise be allotted to the Rosenthal Company, were dis¬ 
tributed directly to its five shareholders. The reason for 
the direct allotments in these cases, was that the Rosenthal 
Company did not at such times conveniently have the funds 
to take up the shares for itself and in its own name. 

In 1933, when it was discovered that under the laws of 
the District of Columbia the ownership by the Rosenthal 
Company of shares in other companies was not permitted, 
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the five stockholders organized a Delaware corporation, 
General Associates, Inc. (which was first given the same 
name, E. M. Rosenthal Jewelry Company), with precisely 
the same number of shares and the same capital as the 
wholesale company. The wholesale company conveyed to 
the Delaware corporation all of the shares owned by it in 
the retail stores, together with promissory notes receivable 
which it had obtained in the course of financing the retail 
stores with its own funds upon their establishment. 
2099 The five stockholders of the E. M. Rosenthal Jewelry 
Company received all of the stock of General Associ¬ 
ates in exactly the proportions in which they owned stock 
of the original District of Columbia corporation. By an 
amendment to its charter, General Associates, Inc. was ex¬ 
pressly authorized to establish, operate and maintain jew¬ 
elry stores and to hold stock therein. Later, in 1938, when 
General Associates was dissolved to take advantage of fav¬ 
orable tax legislation applicable only in such year, the 
shares in the retail corporations owned by General Associ¬ 
ates were distributed among the five families owning stock 
in the Rosenthal Company in the proportion in which they 
continued to hold their stock in the Rosenthal Company. 

Finding No. 3(b) 

The E. M. Rosenthal Jewelry Company has carried out 
the plan described in substituted Finding Xo. 2, in the fol¬ 
lowing manner: 

(a) It established approximately 70 retail stores for the 
sale of jewelry to the public, of which approximately 60 
are in individual corporate form, the remainder being op¬ 
erated as branch stores of some of such 60 stores. 

(b) It acquired control of each of such stores upon estab¬ 
lishment, and such control is now being exercised by its 
officers, particularly by the defendant Edmund 1. Kauf- 
mann, who was from the outset and is now its president. 
Such control by the E. M. Rosenthal Jewelry Company, as 
so exercised, has extended to the hiring and discharge in 
each of such stores of managers and other employees, to 
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the unrestricted use for the benefit of the wholesale com¬ 
pany of the surplus earnings, and other funds and re¬ 
sources of each of such stores, and generally to the man¬ 
agement in all its details of the business, property, 

2100 assets and personnel of each of such stores, all in 
disregard of the corporate organizations utilized in 

pursuance of such plan to carry out its purposes. None 
of such stores had any freedom in relation to its corporate 
organization or its individual business, property and af¬ 
fairs, and all of such stores were set up by the E. M. 
Rosenthal Jewelry Company as its agencies or adjuncts 
and were necessary to be established and thereafter to be 
controlled in order to carry out such plan. In turn, the 
existence of the E. M. Rosenthal Jewelry Company was de¬ 
pendent upon such stores and their continued control in its 
interest. 

(c) It imposed upon each store when established the sys¬ 
tem under which the ten per cent charge became payable 
and under which each of such stores became subject in rela¬ 
tion to its corporate organization and its individual busi¬ 
ness, property and affairs, to the supervision and manage¬ 
ment in all its details of the Rosenthal Company. In 1936 
its officers organized a Maryland corporation, Kay Asso¬ 
ciates, Inc., with substantially the same operating officers 
as the wholesale company, for the purpose of supplement¬ 
ing through an auxiliary agency the supervisory and man¬ 
agement functions of the E. M. Rosenthal Jewelry Com¬ 
pany. A large part of such supervisory and management 
functions has been carried on since such time through the 
medium of such agency under the direction of Edmund I. 
Kaufmann. The defendant Cecil D. Kaufmann has been 
from the beginning the vice-president of Kay Associates, 
Inc., acting under authority from and accountable to Ed¬ 
mund I. Kaufmann. 

(d) The personnel, funds, credit and facilities of E. M. 
Rosenthal Jewelry Company, General Associates, 

2101 Inc., Kay Associates, Inc., and the retail stores were 
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used interchangeably as a single fund and treated 
as the resources of a single economic unit, for the pur¬ 
pose of carrying out the plan, without the recognition of 
any separate interest to be served in relation to any sep¬ 
arate corporation or any retail store. 

Finding No. 4 

A. In the fourth sentence, after the words “wholesale 
company”, insert “(later General Associates, Inc.)”, and 
in the fifth sentence, after the words “wholesale house”, 
insert “(and General Associates, Inc.)” 

B. In place of sixth sentence, substitute: 

“Similarly, up to 1936, the stock issued to Goldnamer, 

A. J. Levi and Saul Kaufmann and the stock issued to the 
wholesale company and General Associates, Inc., resulted 
in such three other stockholders and members of their fam¬ 
ilies having an interest in the retail stores approximately 
in the ratio of their holdings in the E. M. Rosenthal Jew¬ 
elry Company. Since 1935, however, an increasingly larger 
proportion of the stock in the retail stores has been allotted 
bv Edmund I. Kaufmann and Cecil D. Kaufmann to them- 
selves and to members of their families.” 

C. Plaintiffs object to the seventh sentence on the ground 

that it is contrarv to the evidence. 

» 

D. Plaintiffs object to the eighth sentence on the ground 
that it is argumentative, negative in character, and unsup¬ 
ported by any evidence. 

E. Plaintiffs object to the final sentence referring to 
Trattner, upon the ground that it is contrary to the evi¬ 
dence and that the transaction with David Trattner is set 
forth in a written instrument (Plaintiffs’ Exhibit No. 2) 
signed by Edwin M. Rosenthal, Edmund I. Kaufmann, Mar¬ 
cus S. Goldnamer and the E. M. Rosenthal Jewelry Com¬ 
pany, and constitutes proof that the plan set out in 

2102 Substituted Finding No. 2 was being carried out ac¬ 
cording to such written instrument five years after 
such five persons had agreed upon such plan. 

Between Finding No. 4 and Finding No. 5, insert the fol¬ 
lowing additional Finding: 




139 


Finding No. 4(a) 

E. I. Kaufmann, Goldnamer and C. D. Kaufmann as¬ 
sumed control over, and disposed of, the right to subscribe 
for shares of stock in the retail corporations organized 
after the year 1933, the shares of which are sought to be 
readied in this action. Goldnamer asserts as a basis for 
his affirmative claim for relief, that as secretary-treasurer 
of the E. M. Rosenthal Jewelry Company, he acquired and 
held such rights to subscribe upon the organization of each 
of such retail corporations, in trust for the stockholders of 
the wholesale company, in accordance with their ratable 
interests therein. 

Finding No. 5 

Change to read: 

“The wholesale company under the direction of its offi¬ 
cers used its personnel, credit, resources and facilities and 
those of General Associates, Inc. and Kay Associates, Inc. 
to finance, establish and manage the retail stores, and this 
was done for the benefit of the wholesale company and its 
stockholders in pursuance of and to carry out the plan de¬ 
scribed in Substituted Finding No. 2.” 

Finding No. 6 

Change to read: 

“Beginning in 1909 and continuing without change 
2103 until this controversy arose, between plaintiff Ros¬ 
enthal and defendant Edmund I. Kaufmann there 
was a relationship of great intimacy and mutual trust, which 
extended to their financial dealings to a degree that each 
assumed guardianship over the interests of the other, and 
such intimacy extended to an attitude upon the part of both 
that they would be jointly interested in all jewelry enter¬ 
prises.” 

Finding No. 7 

Change to read: 

“E. I. Kaufmann did not inform E. M. Rosenthal or The 
Elm Corporation of the facts with respect to the establish- 


140 


nient of the retail corporations generally and the method 
iii which stock was allotted, particularly to managers and 
employees in the several stores.” 

Finding No. 8 

Change to read: 

“E. M. Rosenthal turned over his stock in the E. M. 
Rosenthal Jewelry Company and the various retail jewelry 
corporations to The Elm Corporation, which was incor¬ 
porated in 1935. All of the stock of The Elm Corporation 
was given to Rosenthal’s three children in equal shares. 
The Elm Corporation thereafter did not have knowledge 
of the method in which the stock of the retail corporations 
had been distributed and relied upon the assurance given in 
writing and orally that its interests as a stockholder were 
being protected. The intimate personal relationship which 
existed from the year 1909 between E. I. Kaufmann and 
E. M. Rosenthal, which latterly extended to the children of 
each of them, was such as to lull plaintiffs into a sense of 
security. After such transfer in December, 1935, 
2104 Rosenthal acted as agent for his children, the stock¬ 
holders of The Elm Corporation.” 

Finding No. 9 

Change by adding as a final sentence the following: 

“As the president of the wholesale company and as the 
person in control of all the retail stores so established in 
pursuance of and to carry out the plan, he occupies a posi¬ 
tion of trust in relation to the wholesale company and its 
stockholders, and should be required, by every lawful 
means, to protect, increase and perpetuate the ten per cent 
charge and otherwise exert every effort by affirmative con¬ 
duct to benefit the wholesale company and its stockholders 
as contemplated by such plan” 

Finding No. 10 

Omit words “so long as he remains a director of the 
E. M. Rosenthal Jewelry Company.” 
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Finding No. 11 

Plaintiffs object to Finding No. 11 on the ground that it 
is contrary to and unsupported by the evidence. 

Conclusions of Law 

Ill view of the foregoing requested Amendments and re¬ 
quested Findings, plaintiffs object generally to the Con¬ 
clusions of Law upon the ground that they are immaterial 
or inapplicable to the issues; that they are insufficient, or 
are contrary to the evidence and without support in law. 

2105 Judgment 

Plaintiffs move the Court to amend the Judgment ac¬ 
cording to the Amended and Additional Poindings of Fact 
set forth in the foregoing Motion, and for judgment as 
prayed for in the Amended Complaint of the plaintiffs. 

Without prejudice to the foregoing Motion, plaintiffs 
move the Court to amend the Judgment in relation to the 
injunctive relief granted, as follows: 

1. Amend third paragraph of Judgment to read, as fol¬ 
lows : 

“Further Adjudged, Ordered and Decreed that the de¬ 
fendant E. M. Rosenthal Jewelry Company, its officers, di¬ 
rectors and agents, and the officers, directors and agents of 
any agenecy or adjunct of the defendant company and, in 
particular, of Kay Associates, Inc., and the successors of 
such officers, directors and agents, and particularly Ed¬ 
mund I. Kaufmann, Cecil D. Kaufmann, and all other indi¬ 
vidual defendants who are officers, directors or agents of 
said defendant company, and of the said Kay Associates, 
Inc., and all officers, directors and agents of all retail jew¬ 
elry corporations, now or hereafter established which deal 
with defendant company, (provided such individuals have 
knowledge of the circumstances under which said retail cor¬ 
porations were organized), be and they are hereby sever¬ 
ally required and directed, to do all lawful acts and things 
to effect a continuance of the purchasing arrangement un- 
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der which said retail corporations pay the Rosenthal Com¬ 
pany ten per cent over the cost price to that Company of 
goods purchased from that Company and pay a like per¬ 
centage on goods purchased from other sources, and that 
said defendant Company and the individuals above de¬ 
scribed be and they are hereby severally enjoined from 
modifying, terminating or attempting to modify or termi¬ 
nate said ten per cent purchasing arrangement, leaving it 
to the stockholders of said retail corporations, wholly un¬ 
influenced by defendant company or any of said individ¬ 
uals, to determine by formal corporate action in the case 
of each of said retail corporations, whether and when, if 
at all, there should be any modification or termination of 
said arrangement.” 

As grounds for said amendment, plaintiffs say that the 

individuals described therein have an affirmative dutv to 

» 

continue the ten per cent purchasing arrangement, which 
is advantageous and absolutely essential to the existence 
of the defendant Company according to all evidence 
2106 on the subject, and the injunction should not be lim¬ 
ited to Edmund I. Kaufmann, but should be ex¬ 
tended to the individuals described in the above proposed 
amendment. (If this amendment is made, the fourth para¬ 
graph of judgment may be omitted). 

2. In the alternative, in the third and fourth paragraphs 
of the judgment, in lieu of the phrase “the retail jewelry 
stores heretofore organized”, substitute “any and all re¬ 
tail jewelry stores now or hereafter dealing with the de¬ 
fendant Company”. 

As grounds for said amendment, plaintiffs say that the 
injunction should not be limited to retail jewelry stores 
“heretofore organized”. The evidence shows that it was 
agreed among the five original stockholders and their suc¬ 
cessors, that the entire enterprise should be expanded by 
establishing more retail stores from time to time; that a 
number of such stores have been established since this ac¬ 
tion was filed, and the parties contemplate the establish- 
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ment of additional stores in the future to deal upon the 
same basis with the defendant Company 

3. In the fourth paragraph of the judgment, omit the 
phrase “during such period as lie is or may be an officer 
or director of the E. M. Rosenthal Jewelry Company.” 

As grounds for said amendment, plaintiffs say that the 
injunction against Cecil D. Kaufmann should not be lim¬ 
ited to such period as he is or may be an officer or director 
of the E. M. Rosenthal Jewelry Company. Edmund I. 
Kaufmann is enjoined without such limitation so that he 
may not resign and thereafter use his influence to discon¬ 
tinue the 10% arrangement, and Cecil D. Kaufmann should 
be similarly enjoined without limitation. Cecil D. Kauf- 
niann, in addition to his present position as a direc- 
2107 tor of the E. M. Rosenthal Jewelry Company, is the 
vice-president of Kay Associates, Inc. and in charge 
of the supervisory and management functions of the E. M. 
Rosenthal Jewelrv Co. The said Kav Associates, Inc. was 
established to be and now functions only as an agency of 
the E. M. Rosenthal Jewelry Company, and Cecil D. Kauf¬ 
mann admittedly acts under delegated authority from and 
is accountable to Edmund I. Kaufmann, the president of 
both companies. Cecil D. Kaufmann is in the same position 
as Edmund I. Kaufmann in relation to his trust obliga¬ 
tions to act affirmatively in the interests of the E. M. 
Rosenthal Jewelry Company, irrespective of whether he is 
an officer or director of such company, as provided in the 
proposed amendment to the third paragraph of the judg¬ 
ment. 

4. Amend the last paragraph of the judgment to read: 

“Further Adjudged, Ordered and Decreed that each 

party hereto shall bear his, her or its taxable costs.” 

As grounds for said amendment, plaintiffs say that as 
the plaintiffs prevailed in obtaining a substantial part of 
the relief sought when this action was instituted, namely, 
an injunction against discontinuing the 10% arrangement, 
the plaintiffs should not be required to pay five-sixths of 
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the taxable costs, but each party should bear his, her or 


its costs 


Bayre Levin 

G. Bowdoin Craighill 

Attorneys for Plaintiffs 

# # 

2108 

# 

Filed Oct 25 1945 


Motion to Amend Findings of Fact, to Make Additional 
Findings, and to Amend the Judgment Accordingly 

The defendants, Marcus S. Goldnanier and Helen Gold- 
namer, move the Court to amend the Findings of Fact and 
to make additional Findings, and to amend the Judgment 
entered on October 5, 1945, according to such Amended and 
Additional Findings in the manner and to the extent set 
forth in the plaintiffs’ Motion to Amend Findings of Fact, 
to Make Additional Findings, and to Amend the Judgment 
Accordingly, as such are herein specifically adopted, in the 
following particulars and respects: 

1. Adopt beginning with the second line on page two to 
and including line twenty-six (the end of paragraph “C”) 
on page eight and specifically excluding the last ten lines 
on page eight and the first seventeen lines on page nine 
(being paragraphs numbered “D” and “E” on page eight 
to, but not including, the caption “Finding No. 5’’ on page 
nine). 

2. Adopt on page nine lines eighteen through twenty-six, 
being all under the heading “Finding No. 5”, specifically 
excluding at the bottom of page nine and on page ten and 
the top of page eleven the portions headed “Finding No. 

6”, “Finding No. 7” and “Finding No. 8”. 

2109 3. Adopt on page eleven everything under the cap¬ 

tions “Finding No. 9” and “Finding No. 10”. 

4. Specifically exclude everything under the caption 
“Finding No. 11” on page eleven. 

5. Adopt everything on page eleven under the caption 
“Conclusions of Law’”. 
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6. Adopt everything under the caption “Judgment” on 
pages twelve, thirteen and the first fourteen lines of page 
fourteen, but specifically excluding, on page fourteen, the 
last twelve lines above the signatures of counsel under the 
paragraph numbered “4.”. 

7. Adopt the “Points and Authorities” on the un-num- 
bered page following page numbered fourteen. 

Wilkes, McGaiuughy & Aims 

Bv James C. Wilkes 

Attorneys for Defendants 
Marcus S. & Helen Goldnamcr 

********** 

2110 Filed Oct 25 1945 

Motion to Amend Findings, Conclusions, and Judgment 

Defendants Edmund I. Kaufmann and Cecil D. Kauf- 
nianu move the Court to amend its Findings of Fact and 
Conclusions of Law and Judgment, heretofore filed, as fol¬ 
lows : 

1. Strike out from Finding of Fact No. 2 the last two sen¬ 
tences thereof. 

2. Strike out all of Finding of Fact No. 9 and make the 
following in lieu thereof: 

E. I. Kaufmann has not taken any action, nor has he 
threatened to take any action, in violation of any duty which 
he owes to the plaintiffs, or to the defendants Marcus S. 
Goldnamer and Helen Goldnamer, or to the wholesale com¬ 
pany. 

3. Strike out all of Finding of Fact No. 10 and make the 

following in lieu thereof: 

2111 Cecil D. Kaufmann has not taken anv action, nor 
has he threatened to take any action, in violation of 

any duty which he owes to the plaintiffs or to the defendants 
Marcus S. Goldnamer and Helen Goldnamer, or to the 
wholesale company. 

4. Strike out from Finding of Fact No. 11 all words foh 
lowing the word “complaint”, so that the Finding will read 
as follows: 
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“E. M. Rosenthal and The Elm Corporation have been 
guilty of such laches as to bar them from the relief prayed 
in their complaint/’ 

5. Strike out Conclusion of Law No. 6 and make the fol¬ 
lowing in lieu thereof: 

“No injunctive relief against E. I. Kaufmann is war¬ 
ranted bv the evidence.” 

w 

6. Strike out Conclusion of Law No. 7 and make the fol¬ 
lowing in lieu thereof: 

“Xo injunctive relief against Cecil D. Kaufmann is 
warranted by the evidence.” 

7. Amend the Judgment in the following particulars: 

(a) . In the second paragraph thereof, insert “Edmund I. 
Kaufmann, Cecil D. Kaufmann” after the name “E. M. 
Rosenthal Jewelry Company”; 

(b) . Strike out the third paragraph thereof, relating to 
injunctive relief against E. I. Kaufmann, 

(c) . Strike out the fourth paragraph thereof, relating to 
injunctive relief against Cecil D. Kaufmann; 

(d) . Strike out from the fifth paragraph thereof, the 
following words, “except as to the injunctive relief herein 
above granted against the defendants, Edmund I. Kauf¬ 
mann and Cecil D. Kaufmann.” 

2112 (e). Strike out the last paragraph thereof and in¬ 

sert in lieu thereof the following: 

“Further Adjudged, Ordered and Agreed, That the costs 
in this proceeding be paid by the plaintiffs, E. M. Rosenthal 
and The Elm Corporation.” 

As grounds for this motion, said defendants state: 

1. The evidence is not sufficient to support the portions 
of the Findings of Fact which these defendants move to 
strike. The weight of the evidence supports the statements 
of fact which these defendants move to substitute in lieu 
of the Court’s Findings of Fact. 

2. Conclusions of Law Nos. 6 and 7 which these defend¬ 
ants move to strike are not warranted by the facts as they 
exist or even by the Findings of Fact made by the Court. 
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3. The parts of the Judgment which these defendants 
move to strike are not warranted by the facts as they exist 
or even by the Findings of Fact made by the Court. 

Spencer Gordon. 

Eleanor Sessoms, 

Attorneys for Defendants 
Edmund I. Kaufmann and 
Cecil D. Kaufmann. 

• ***###•#• 

2113 Filed Nov 2 1945 

Order Overruling Motion to Amend Findings and Judgment 

Objections to the findings of fact heretofore filed herein 
and to make additional findings and to amend the judg¬ 
ment in the above cause have been entered by the plaintiffs, 
by the defendants, Marcus S. Goldnamer and Helen Gold- 
namer and by the defendants, Edmund 1. Kaufmann and 
Cecil D. Kaufmann to amend the findngs, conclusions and 
judgment. 

Upon consideration of said motions it is ordered that each 
of said motions be and the same is hereby overruled. 

William H. Holly, 

Justice. 

*###•#••## 

2114 Filed Dec 28 1945 

Notice of Appeal 

Notice is hereby given this 28th day of December, 1945, 
that plaintiffs, The Elm Corporation and Edwin M. Rosen¬ 
thal hereby appeal to the United States Court of Appeals 
for the District of Columbia from the judgment of this 
Court entered on the 5th day of October, 1945, in favor of 
Defendants, E. M. Rosenthal Jewelry Company, Edmund I. 
Kaufmann, Joel II. Kaufmann, Robert D. Kaufmann, Cecil 
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D. Kaufmann, Isabel Kaufmann, Bernice Kaufmann, Mar¬ 
cus S. Goldnamer and Helen Goldnamer, against said Plain¬ 
tiffs, The Elm Corporation and Edwin M. Rosenthal, except 
in so far as the said judgment partially grants the injunc¬ 
tive relief prayed in the Amended Complaint. 

Bayre Levin, 

G. Bowdoin Craighill, 
Attorneys for Plaintiffs . 

*«#*•#••#• 
2115 Filed Dec 28 1945 

Notice of Appeal 

Notice is hereby given this 28th day of December, 1945, 
that the defendants Edmund I. Kaufmann and Cecil D. 
Kaufmann hereby appeal to the United States Court of Ap¬ 
peals for the District of Columbia from the judgment of this 
Court entered on the 5th day of October, 1945, in so far as 
said judgment grants injunctive relief in favor of the plain¬ 
tiffs The Elm Corporation and Edwin M. Rosenthal and the 
defendants Marcus S. Goldnamer and Helen Goldnamer 
against said defendants Edmund I. Kaufmann and Cecil D. 
Kaufmann. 

Spencer Gordon, 

Attorney for Defendants 
Edmund I. Kaufmam, and 
Cecil D. Kaufmann. 

• The Clerk will please mail copies to: 

Mr. G. Bowdoin Craighill, 

Attorney for Plaintiffs, 

Hibbs Building, 

Washington, D. C. 

Mr. Simon Hirshman, 

Attorney for Defendant, E. M. Rosenthal Jewelry 
Company, 

Woodward Building, 

Washington, D. C. 
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Mr. James C. Wilkes, 

Attorney for Defendants, Marcus S and Helen Gold- 
namer, 

Tower Building, 

Washington, D. C. 

• •••*•**•# 

2116 Filed Dec 31 1945 

Notice of Appeal 

Notice is hereby given this 31st day of December, 1945, 
that defendants Marcus S. Goldnamer and Helen Gold- 
namer hereby appeal to the United States Court of Appeals 
for the District of Columbia from the judgment of this 
Court entered on the 5th day of October, 1945, in so far as it 
fails to hold that Marcus S. Goldnamer and Helen Gold- 
iainer are not entitled to participate in the subscription to 
capital stock of retail jewelry corporations organized sub¬ 
sequent to the filing of this suit and further in so far as it 
fails to provide the full injunctive relief requested by de¬ 
fendants Marcus S. Goldnamer and Helen Goldnamer in re¬ 
lation to the ten per cent (10%) arrangement between the 
retail jewelry stores and the defendant E. M. Rosenthal 
Jewelry Company. 

Wilkes, McGarraghy & Artis, 

By James C. Wilkes, 

James E. Artis, 

J.C.W. 

Attorneys for Marcus S. Gold¬ 
namer & Helen Goldnamer. 

##••*•***# 

2118 Memoranda 

December 28, 1945 

Cost bond on appeal by Plaintiffs in the sum of $250.00, 
approved and filed. 
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Deposit in lieu of bond on appeal on behalf of Defendants 
Xos. 2 and 5, by Spencer Gordon—$250.00. 


January 3, 1946 

Cost bond on appeal of Defendants Marcus S. Goldnamer 
and Helen Goldnamer ($250.00), approved and filed. 

• ••##•#*•# 

2119 Filed Jan 7 1946 

Order to Transmit Original Transcript of Proceedings and 
Evidence, and All Exhibits to United States Court of 
Appeals 

Upon motion of counsel for plaintiffs, it is this 7th day of 
January, 1946, 

Ordered that the original transcript of the proceedings 
and evidence at the trial of the above entitled cause, volumes 
1 to 16, inclusive, (1879 pages), (but omitting volume “A”), 
and all original exhibits admitted in evidence or offered in 
evidence, be sent to the United States Court of Appeals in 
lieu of copies thereof. 

Alexander Holtzoff, 

Justice. 

«•••*•*#•* 

2120 Filed Jan 29 1946 

Order Extending Time for Filing Record in United States 

Court of Appeals 

Upon motion of counsel for plaintiffs, consents of counsel 
for defendants and for good cause shown, it is by the Court 
this 29th day of January, 1946, 

Ordered that the time for filing the record on appeal in 
the above case and docketing the action in the United States 
Court of Appeals for the District of Columbia, be and it is 
hereby extended to and including March 26th, 1946. 

Alexander Holtzoff, 

Justice. 
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2121 Filed Jan 7 1946 

Stipulation Designating Record 

It is hereby stipulated and agreed by and between coun¬ 
sel for the respective parties to the above entitled cause 
that the record on appeal and all cross appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia shall consist of the following: 

Date Filed 
1943 

Nov. 9 

Dec. 29 
Dec. 29 


Dec. 29 


1944 

5. Answer of Defendants, Marcus S. Goldnamer 

and Helen Goldnamer Jan. 3 

6. Plaintiffs’ replies to Counterclaims Feb. 10 

7. Memorandum—Case calendared for trial Feb. 23 

S. Memorandum of Order granting Plaintiffs 

leave to amend complaint May 24 

9. Amended Complaint May 24 

2122 10. Answer and Counterclaim of Defend¬ 
ant, Edmund I. Kaufmann, to 
Amended Complaint, with two Exhibits June 2 

11. Answer and Counterclaim of Defendants, 

Joel S. Kaufmann, Robert D. Kaufmann, 

Cecil D. Kaufmann, Isabel Kaufmann, and 
Bernice Kaufmann, to Amended Complaint June 2 

12. Answer of Defendant, Marcus S. Goldnamer, 

to Amended Complaint June 2 


1. Complaint 

2. Answer and Counterclaim of Defendant, Ed¬ 
mund I. Kaufmann, with seven Exhibits 
thereto 

3. Answer and Counterclaim of Defendant, E. 
M. Rosenthal Jewelry Company 

4. Answer and Counterclaim of Defendants, 
Joel S. Kaufmann, Robert D. Kaufmann, 
Cecil D. Kaufmann, Isabel Kaufmann, and 
Bernice Kaufmann 



13. Answer of Defendant, Helen Goldnanier, to 
Amended Complaint 

14. Answer of Defendant, E. M. Rosenthal 
Jewelry Company to Amended Complaint 

15. Plaintiffs’ Reply to Counterclaim of Defend¬ 
ant, Edmund I. Kaufmann 

16. Plaintiffs’ Reply to Counterclaim of Defend¬ 
ants, Joel S. Kaufmann, Robert D. Kauf¬ 
mann, Cecil D. Kaufmann, Isabel Kauf¬ 
mann and Bernice Kaufmann 

17. Amendment to Answer of Defendants, Joel 
S. Kaufmann, Robert D. Kaufmann, Cecil D. 
Kaufmann, Isabel Kaufmann and Bernice 
Kaufmann 

18. Amendment to Answer of Defendant, Ed¬ 
mund I. Kaufmann 

19. Amendments to Amended Complaint 

20. Pre-Trial Proceedings 

21. Plaintiffs’ Motion to Amend Prayer for Re¬ 
lief 

22. Order Granting Plaintiffs’ Motion to Amend 
Prayer for Relief 

23. Entire Transcript of Proceedings and Evi¬ 
dence at Trial from April 16 through May 5, 
1945, Volumes 1 to 16, inclusive, (1879 pages), 
(Omitting Volume “A”) 

24. All exhibits admitted in evidence or offered in 
evidence 

25. Memorandum Opinion of Judge William H. 
Hollv 

26. Supplemental Opinion 

2123 27. Findings of Fact and Conclusions of 
Law 

28. Judgment 

29. Order Extending Time to File Motions to 
Amend Findings and Judgment 

30. Plaintiffs’ Motion to Amend Findings of 
Fact, to make Additional Findings and to 
Amend Judgment 


June 2 
June 2 
June 20 

June 20 

1945 

Jan. 29 

Jan. 29 
Feb. 9 
Feb. 21 

Apr. 16 

Apr. 16 


Sep. 1 
Oct. 5 

Oct. 5 
Oct. 5 

Oct. 5 


Oct. 23 
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31. Motion of Defendants, Marcus S. Goldnamer 
and Helen Goldnamer, to Amend Findings of 
Fact, to make Additional Findings and to 

Amend Judgment Oct. 25 

32. Motion of Defendants, Edmund I. Kaufmann 

and Cecil D. Kaufmann, to Amend Findings, 
Conclusions and Judgment Oct. 25 

33. Order Overruling each of said Motions to 

Amend Findings, etc. No. 2 

34. Notices of Appeal Dec. 28 and 31 

35. Memo: Cost Bonds Dec. 28 and 

Jan. 3,1946. 

36. This Stipulation 

Bayre Levix 

McKenney, Flanxery & Craighill 

By G. B. Craighill 

Attorneys for Plaintiff 

Spencer Gordon 
Eleanor Sessoms 
Attorneys for Kaufmann 
Defendants 

James C. Wilkes 
Attorney for Goldnamer 
Defendants 

Simon Hirshmax 
Attorney for Defendant, E. M. 
Rosenthal Jewelry Company 

II. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

Excerpts from 

Opening Statement of Bayre Levin, Counsel for Plaintiffs 

37 There is another defense, the statute of frauds. 

I am puzzled to know why that is invoked under the 
standards applicable because the action is firmly planted 
on the position of the Elm Corporation. 
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It is true in Florida when Mr. Rosenthal was examined 
on his deposition he said that Eddie told him for every 
three shares of stock he would get in any store he would 
get two shares. He said “I didn’t even tell my son-in-law 
I had that special understanding between us. I didn’t sign 
any such special understanding” and whatever rights the 
Elm Corporation has are the rights which attach to the 
stock, and let me sav to vour Honor now, as I said in the 
most unequivocal way I could, when this matter came up 
before the Honorable Mr. Justice Letts on pre-trial, that 
the plaintiff, the Elm Corporation, disclaimed any right to 
participate in the stock of any of these corporations ex¬ 
cept such rights as by law’ accrued to it, to its status as a 
stockholder. 

*##•*•••*• 

Excerpts from 

Opening Statement of Spencer Gordon, Counsel for 
Individual Defendants Kaufmann 

44 The object of the organization of the wholesale 
company was not to deal w’ith these eight stores that 

had been established but with any others that might be 
established, but the idea w’as to have a wholesale company 
which w’ould be distinct from a retail company and which 
could claim to manufacturers that it wras a wholesale com¬ 
pany and could get the kind of prices that a whole- 

45 sale company would get and that is exactly what 
was done. 

Nowr this arrangement with the stores which Mr. Levin 
has described was initiated at that time and has been in 
existence ever since. Everything that was sold to the stores 
that was for resale, was sold at a 10 per cent profit to the 
Rosenthal Jewelry Company and anything that the stores 
bought from anyone else, there had to be 10 per cent paid 

to the Rosenthal Jew’elry Company. 

• •••••••*• 

Of course there would be occasions w’hen the Rosenthal 
Company w'ould buy products and they would go up in price 
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so they could have sold them to somebody else for more 
than the 10 per cent profit the stores gave them. On the 
other hand it might go the other way, but when you consider 
the whole thing by and large over a period it has been a 
sufficiently satisfactory arrangement, both for the stores 
and for the Rosenthal Company, that it has continued the 
existence from the beginning down to this time. 

• ##**••**• 

50 Mr. Goldnamer had gone to law school, he never 
practiced. Mr. Kaufmann was just a business man. 

Here in the year 1922 or ’3 or ’5 or ’30 or whenever it was, 
when Mr. Kaufmann did anything, he didn’t say to him¬ 
self, as the character did in The Mikado, “Now I’m doing 
it as the president of E. M. Rosenthal Jewelry Company,” 
or, “Now I’ve stopped being the president of that com¬ 
pany; I’m doing it in my capacity as president of Kay of 
Baltimore,” or, “as Kay of Springfield,” or, “Now I am 
acting as the president of the Kaufmann Goldnamer Realty 
Company,” or, “Now I am acting in my capacity as an 
officer of the hotel in Florida.” He never thought of him¬ 
self—he never subdivided the working hours of the day 
into periods and thought he was doing one thing or 

51 another; he just went ahead and did whatever was 
necessary to contribute to the success of all the 

businesses that he was in and to the fair treatment of the 
people with whom he was associated. And it is up to us 
now to determine what the legal aspects of it all were. 

• ##*##•**# 

58 Now let me say a word more about the different 
corporations. As I have stated, there were two aspects 
of this business. Mr. Levin makes a great point about say¬ 
ing—about pulling out a letter or a statement of somebody, 
to say it was all one business. Well, in a way it was all 
one business, and in a way it wasn’t. It just depends on 
what you mean by that. But, speaking broadly, the E. M. 
Rosenthal Jewelry Company, the wholesale company, the 
principal man in the company was Mr. Goldnamer. He was 
the treasurer and the active man. 
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Now, on the other hand, certainly in recent years—let 
ns say, the last ten years or so and to some extent— 

59 well, for the last ten years or so Cecil Kaufmann has 
been the principal man in the retail business. And 

E. I. Kaufmann in a way has been over the two of them. 
Mr. Goldnamer, of course, has done some things for the 
retail stores. I don’t think it has any great legal signifi¬ 
cance. Wholesale people often do things for their retailers. 
Mr. Cecil Kaufmann has done some things for the whole¬ 
sale company, but by and large Cecil is a retail man. He 
had a retail store here in Washington that he had to do 
with, and he has come up in the business from the retail 
end of it, and he never has had anything much to do with 
the E. M. Rosenthal Jewelry Company. He has not been 
an officer of it. He has come up the other way. 

Now let me tell you just a little bit about the retail end 
of it and what they all did. And you will find some of this 
in the next part of my little memorandum. As I have told 
you, E. I. Kaufmann had this—well, it was the retail end 
of the business, as well as the wholesale, and E. I. would 
go around and see what was going on in the stores in which 
he was an officer, and in the others, and Goldnamer would 
to some extent, and occasionally Rosenthal would pay one 
of them a visit. They were all interested in the stores as 
well as in the wholesale company. But there never was the 
elaborate supervision that they have today until Cecil 
Kaufmann came along. And back during the depression, 
of course, the retail stores had quite a lot of trouble, and 
they began to—well, Cecil, who had a retail store here in 
Washington—they began to send him out, and he would 
try to help a man here, there, or the other place, with ad¬ 
vice about what to do in his particular store, and 

60 E. I. was running all over the place trying to get 
leases canceled or rent reduced or doing whatever 

he could to help the stores. 

• ##*###••• 

62 I do not want anyone to think that I am trying to 
say that these men who organized the Rosenthal 
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Company did not have in mind that they would organize 
more retail stores or that they did not expect the Rosenthal 
Company to take stock in the retail stores. Why, of course 
they did. I mean that is what they actually did. What I 
am Irving to say is that that was an intention that might 
have been subject to- change as circumstances developed. 
There was nothing so definite about it that could possibly 
be said to result in a contract among these people. The 
only contract that they had was the contract between the 
stockholders of the E. M. Rosenthal Company which is ex¬ 
pressed in the certificate of incorporation, and that is a 
contract to organize a company. 

63 In this particular do I make myself clear? 

The Court. Yes. 

Mr. Gordon. I do not want to have anybody think for a 
minute that I do not readily agree that they had in mind 
that they would open as many jewelry stores as they could. 
Of course, that is what E. I. Kaufmann was doing. But it 
all depended on what would happen. There was—well, I 
think I have expressed it. I will go on with my story. 
********** 

Well, then some of the stores began to get into trouble 
with the tax people. The payments to these central funds 
were questioned as to whether they were legitimate ex¬ 
penses of the stores. So the firm of Fertig & Company, 
who were the accountants who did all the accounting work 
for the whole outfit and who, as accountants often do, very 
often invade the field of lawyers—they told them 

64 that they thought that they ought to organize a cor¬ 
poration to do this sort of work, and then the pay¬ 
ments from the stores to the corporation would be shown 
on the corporation’s income tax returns and would not be 
questioned on the stores’s returns. 

Do I make that clear? 

The Court. Yes, I think so. 

Mr. Gordon. And that was the immediate occasion of the 
organization of this company which is called Kay Asso¬ 
ciates. The point I want to emphasize, and I hope you will 
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forgive me for repeating it two or three times because all 
this that 1 am telling you now is something that has taken 
me months to learn, and it is a little hard to get it per¬ 
fectly cold—the point that I am trying to emphasize is that 
all of this work of Kay Associates, the work of Cecil Kauf- 
mann, came up from the stores and was being done for the 
stores, and the Rosenthal Company had little or nothing 
to do about it. It was not wholesale work; it was work that 
had to do with the retail management of the stores. 

• •••••#•** 

67 Now, they all got worried about the proposition 
t hat General Associates was nothing but a holding 
company, and at that time if it had only been a holding com¬ 
pany they would have had to pay some additional taxes. 
So the Fertig people advised them to have General Asso¬ 
ciates take over some other functions. Now, your Honor 
will recall that Kay Associates had been going for 
a year and a half; they were going through half of ’36 and 
’37. Now, what they did in the year ’38, and only for that 
one year, was this: they took the Kay Associates organiza¬ 
tion and considered that that was a branch of General 
Associates, and instead of having the checks from the stores 
come to Kay Associates they had them come to General 
Associates, but it was used just the same way to pay the 
salaries of Kay Associates people and to perform the activ¬ 
ities of Kay Associates. That will be explained in the 
testimony, and the minutes of the organizations very 
clearlv show that. 

At the end of ’37 a notice was sent out to all the stores 
that General Associates was taking over the supervisory 
functions, and to make the checks payable to General 
Associates. At the end of the year another notice was sent 
out that Kay Associates was going to take over the super¬ 
visory functions, and to make checks payable to Kay Asso¬ 
ciates. So after 1938 Kay Associates went back and did 
just what it had been doing all the time as a separate cor¬ 
poration, and General Associates was dissolved. 
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Now, it was purely a—I don’t like to use the word 
68 “device”. There w^as nothing illegal about it. 

Everybody does what he can to not pay any more 
taxes than they have to. But that was the reason that 
that was done at that particular time. There was one year, 
the last year of the existence of General Associates, when 
General Associates purported to do the work 'which Kay 
Associates had been doing before that time and which it did 
after that time. 

«**•••#•#* 

70 Now let’s see what it is that we say. We contend 
that they have the thing just backwards: that the 
foundation of this group is the retail stores, that there were 
retail stores before the wholesale company ever was or¬ 
ganized, and that there have been retail stores organized 
ever since, from time to time, with different ownership, and 
that Mr. Ivaufmann can go ahead and organize as much 
more retail stores as he wants to, and that he is not under 
any obligation to give stock to any particular person, but 
that each store is a new proposition, the organizers of 
which determine at the particular time how the stock wull 
be distributed. 

94 Rosenthal thinks of himself as being a man older 
than Kaufmann who helped him in his early career; 

and that Kaufmann, who ought to look out for Rosenthal’s 
children even to the third and fourth generation, perhaps 
has not done so. 

Kaufmann, on the other hand, feels that he, Cecil Kauf¬ 
mann and himself, have worked tremendously on this 
thing; that Rosenthal has not done anything very much, 
and they want everything of it—to penalize everybody 
from one end of the country to the other, when they had 
gone out by their own hard work, their own dili- 

95 gence, their own efforts, their own hard work, and 
built up these stores to their present state of per¬ 
fection and standing in the country; when Rosenthal, on 
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the other hand, gave away his stock to a lot of sons-in-law 
who are lawyers, and then have them begin to come in and 
want to know this and saying, “Look here, now, we have 
got a lot of rights and we are going to exercise them.” He 
resented that very much. 

«**#•*#•#• 

Mr. Gordon. Mr. Bayre Levin is correct, he gave his 
stock to the Elm Corporation. The Elm Corporation has 
had three stockholders who are his three children; Eddie 
Kosenthal, and two young ladies who were his daughters. 
One of these is the wife of Mr. Newman, President of the 
company; the other one is the wife of Mr. Levin; Mr. Levin 
has two gentlemen here who are brothers of his, and they 
are, in effect, brothers-in-law of the corporation. 
#***••#*#• 

96 As soon as they [the attorneys for the plaintiffs] 

got into the picture the trouble commenced. You 

will see that thev asked Mr. Kaufmann for all kinds of in- 
•> 

formation about the company, and Mr. Kaufmann, frankly, 
ought to have given it to them. Hindsight? Yes. Surely, 
he should have. 

But, instead of that, his feelings were hurt. 

Then, in addition to that perhaps I should tell you about 
this, Mr. Schanfarber, who represents the other outfit, these 
other gentlemen, and they came along with Eddie Kauf¬ 
mann, and they wanted them to tell these people certain 
things, and this thing grew something like a snowball. They 
brought these people down to Washington and there was 
quite a discussion there, and things seemed to be going 
along fairly well at that time. 

However, let us look a little further than that. 

One of the Messrs. Levin, when he got home, wrote a 
letter and asked for information that would have taken 
weeks and weeks and weeks to compile, and things went 
from bad to worse rather rapidly. 

Then they began to fuss with each other. 
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Mr. Kaufmann’s feelings were hurt that they had done 
this, when lie thought that he had done this wonderful job, 
and these people had made a fortune out of this 

97 thing—I told you that they had made $450,000 out 
of an investment of $30,000. Your Honor will recall 

that. 

The Court. I recall that statement. 

Mr. Gordon. In the retail stores large amounts, in fact, 
enormous amounts have been made, and Mr. Kaufmann 
and Cecil working day and night on this thing felt that 
there has never been a better job, a more clean-cut job, or 
a more excellent job of merchandising done than the one 
they have done here. They had their feelings hurt when 
they were faced with this sort of thing, and there were 
some ill feelings generated which rose pretty high. As I 
say, one thing led to another, and they did have their feel¬ 
ings hurt pretty much. 

They were very sincere about it, and felt that they had 
done a good job, and they did not feel that they were due 
for proper criticism, they did not feel that criticism in 
any manner, shape or form was due them. 

Let us look at the other side, and let us be fair about 
that: those other people are due their just consideration 
too, I think they felt with equal sincerity on their own side, 
but things got to such a point that it has gotten around to 
this suit eventually. In other words, what finally culmi¬ 
nated in the meeting here in Washington was this, Mr. 
Levin wrote in and said he wanted to have his rights im¬ 
plemented—and a copy of the letter is attached to our 
answer, you have doubtless seen it, your Honor. 

The Court. Yes. 

Mr. Gordon. They had a meeting here, and Mr. E. I. 
Kaufmann finally got completely exasperated and said if 
lie could not be left alone to run the company the way he 
wanted it run, he would dissolve the Rosenthal Jew- 

98 elrv Company, or resign as president of the company. 

Then, about a couple of days later, they filed this 
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suit. They evidently had the papers drawn up, because 
it was a long bill of complaint, and it was filed 'within a 
couple of days. 

Mr. Bay re Levin. As a matter of fact, that is not ac¬ 
curate. The papers were drawn up after the meeting. 

Mr. Gordon. My suggestion is wrong, but the suit fol¬ 
lowed promptly after the meeting. 

104 Your Honor, I think that is important, because 
Mr. Levin keeps reiterating in our discussion up to 
this time the fact that E. I. Kaufmann runs the com- 
lUo panics. Of course, he runs the companies, somebody 
has to be at the head of the thing. 

There is no doubt that Mr. E. I. Kaufmann has been at 
the head of the company—I really should use the singular— 
and it has been very fortunate for everybody that he has 
been. I want to make this perfectly clear that Mr. E. I. 
Kaufmann has not been the dominant man in this case be¬ 
cause he was the owner of the majority of the stock in any 
one company. He has only been and he is now only in this 
position because the majority of the stockholders in all 
these companies acquiesced in what he is doing. 

If, for instance, he is guilty of all these -wrongful acts he 
is charged with by Mr. Levin, Mr. Levin and his associates 
could go out right now to every one of these companies 
and pick up enough votes from these companies that are 
not in Mr. Kaufmann’s hands to put Cecil Kaufmann and 
E. I. Kaufmann out of it. 

#«*•••*•*• 

Excerpts from 

Opening Statement of James C. Wilkes, Counsel for 
Individual Defendants Goldnamer 

113 1 should have said that, in addition to Mr. Rosen¬ 

thal and Mr. Kaufmann, there was Mr. Kaufmann’s 
brother, Mr. Saul Kaufmann, and a Mr. A. J. Levi from 
Xew England who was also in the furniture business. Those 
five men took stock in the Allentown store and in the Wash¬ 
ington store and in the succeeding stores up until 1923, 
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until the enlarged or new plan was promulgated involving 
the opening up of the E. M. Rosenthal Jewelry Company, 
the defendant in this case. 

***#*•*•*• 

So that after the formation of the first six or seven 
stores, in ail of which he was given stock, he giving his note 
for the stock and paying back the note and receiving the 
collateral arrangement in due course, came the day in 1923 
when there was a meeting in the Biltmore Hotel in New 
York City, called by Mr. E. I. Kaufmann. He told 
114 these original five men of his enlarged development 
of the original plan; and that enlarged development 
involved, among other things, the opening of a centralized 
purchasing agency. It has been referred to in the deposi¬ 
tions and will be referred to as a wholesale house. It in 
reality never has been a wholesale house in the sense that 
it purchased goods for resale to the trade as such. It has 
been said that 99 percent plus of its sales were to the Kay 
stores. I am informed and it will be proven, if necessary, 
that the other fraction of one percent was sold to the jew¬ 
elry departments of the furniture stores operated by these 
same five men or their relatives. 

Now, what were the purposes of the Rosenthal Jewelry 
Company as outlined at this meeting at the Biltmore Hotel 
or as outlined immediately thereafter prior to the forming 
of the corporation of 1923 and as actually put into practice? 

One purpose has been referred to. There were two very 
decidedly important purposes. One was to engage in col¬ 
lective purchasing for the benefit of the then existing and 
the thereafter to be organized stores. Call it a wholesale 
function if you care to, but that was the function; and the 
argument made in that connection, and it was an argument 
well made, was that in that way this group of five men 
would make money both ways. They would make money 
in economically purchasing goods for distribution among 
the stores; they would make money in the stores by selling 
on a competitive market. Having bought cheaply with 
good credit, they could compete in the market and make 
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money in retail in competition with other retail 
stores. 

llo The second and probably more important func¬ 
tion, however, which was outlined and thoroughly 
understood and has been thoroughly and completely car¬ 
ried out ever since, was that this new company should be 
a means, through its officers, of supervising and managing 
the stores; and after 1923 or in 1923, I should say, when 
this corporation was organized, Mr. Goldnamer was taken 
from his Washington store, from his retail store, which he 
had operated since 1919 so successfully, and placed in 
management charge, under the general supervision of the 
head man, Mr. E. I. Kaufmann, of the E. M. Rosenthal 
Jewelry Company. As a retail man he was ideally equipped 
—perhaps the most ideally equipped man of the whole or¬ 
ganization—to supervise the then existing stores and the 
new stores. He had the .iob of learning how to buy for a 
group of stores instead of just the one store. 

********** 

118 Now, Mr. Goldnamer is forced to take this posi¬ 
tion, because it is the fact: “I waived my rights as 

to these now corporations as they were formed. I waived 
them more in one case than I would in the other.” 

119 At no time did he ever tell Mr. E. I. Kaufmann or 
anyone else, or write to anyone, that he was getting 

out of the participation. Quite to the contrary, he wanted 
to have a word to say as to who should get at least that 
part of the interest that he thought that he was entitled 
to. At the same time Mr. Goldnamer must assume, finan¬ 
cial or otherwise, whatever responsibility follows from his 
then conclusion and his present conclusion that Mr. Rosen¬ 
thal should have, not by way of any releasing of a right 
permanently, or not by way of being forced into a position 
to relinquish his rights to this stock. He felt it w*as fair 
and appropriate that Mr. Rosenthal should be satisfied 
with less money, in order to feed the more mouths that 
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there were to feed, referring to the managers who had been 
developed in the organization. 

*•#*••#•*• 

120 Then we have the period from 1923 to 1936, which, 
in spite of the fact that the depression intervened, 
was the period when these men were driving hard in a 
business which was somewhat new, the installment retail 
business, certainly new from a point of view of operating 
a chain, and up until which time the five families received 
stock in the new corporations: 10,15, 20, 25, and 30 percent, 
being respectively the Saul Kaufmann interest, the Levi 
interest, the E. M. Rosenthal interest, the Goldnamer in¬ 
terest, and the E. I. Kaufmann interest. 
**#*••#•#• 

125 In anv event, the General Associates was a cor- 
poration with the same stockholders, whose stock¬ 
holdings were in the same proportion, the same officers, I 
believe, and the same directors. And the General Asso¬ 
ciates, if 1 may give one further picture, took over, and 
was formed to take over, everything that the E. M. Rosen¬ 
thal Jewelry Company had been doing excepting only the 
operation of the so-called wholesale feature of the busi¬ 
ness. They took over the directing and management of the 
retail stores and many other functions; and the books and 
records, I am told, will show that they performed those 
functions which were later on taken over, after the disso¬ 
lution of General Associates several years later, by the 

Kay Associates. 

126 Now, I think it is important to give your Honor 
at this time summary reference to some of the tes¬ 
timony which will be developed and to which I have had 
access, through the depositions which are before the Court: 
to the operation of this business as one single unified busi¬ 
ness. At the outset there were practically no corporate 
minutes of meetings actually held. Actually there were 
held practically no meetings on the part of any of these 
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corporations, of either directors or stockholders. There 
were minutes that were drawn up, as Mr. Gordon has said, 
by the auditors or by the attorneys or others and for¬ 
warded to the retail jewelry corporation for inclusion in 
their minute books. More important, there was an inter¬ 
changeable use of officers and directors and employees by 
the various companies. And, even more important than 
that, there was an interchangeable use of plans and facili¬ 
ties of all kinds, and money. Mr. Goldnamer in his deposi¬ 
tion, under cross-examination, very aptly put it that there 
was “one bunch of money” with which all of this enter¬ 
prise, the Kay enterprise, the so-called wholesale and tho 
retail, operated. 

The E. M. Rosenthal Jewelry Company, as I have said, 
and its officers, were charged with the duty and assumed 
the duty and did perform the duty of supervising the 
retail stores. They, in the first place, went out and bought 
a going concern, or they decided to open up a store in 
Boston or Pawtucket or some other place, and they would 
go out and secure the lease, and after they had secared the 
lease they would decide whether or not a new front 
127 should go on the building. This is all before the 
corporation had been formed, and the corporation 
would probably be in process of formation when, before 
the officers had been selected, perchance the stock would 
be moved in. The manager would be selected perhaps from 
some other store, perhaps from some other store in the same 
city, and he might take some of his friends over in this com¬ 
peting business. And I say, “probably”; that has hap¬ 
pened, and rather the rule than the exception. And the 
corporation is formed, and the stock is paid for, and a check 
is sent for the $50,000, and the corporation starts in busi¬ 
ness, and then from time to time the officers of the E. M. 
Rosenthal Jewelry Company would go there and take a 
look at the physical layout, make suggestions; make sug¬ 
gestions with respect to changes in personnel, make sug¬ 
gestions with respect to whether or not they were carrying 
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enough stock or too much stock; suggestions with respect 
to whether or not they were collecting up too close and 
losing customers, or not collecting close enough and per¬ 
haps losing money. There was a general supervision that 
continued throughout these years, and later on taken over 
by General Associates, and later on by Kay Associates. 

Now let me give your Honor a couple of examples of the 
oneness of this whole operation. In 1932 Mr. E. I. Kauf- 
mann, being a man of foresight, concluded that it was not 
the best business to rely entirely upon bank credit in view 

* of the then banking conditions. So the order was given 

from Washington: stores send in so much money to 
128 a safety fund. First it was sent in to Mr. Kaufmann, 
and then he turned it over to Mr. Goldnamer. Mr. 
Goldnamer has been ever since, and is today, the sole signer 
of checks drawn upon the assets of that safety fund, which 
presently amount to something like between $850,000 and 
a million dollars in cash and Government and other 
seasoned bonds. That was a sort of store bank, a retail 
store bank, and an E. M. Rosenthal Jewelry bank, and a 
Kay Associates bank. They could use that money and 
account for it properly. 

> Now, that fund was also used to finance the purchase of 

stock by employees in new stores to be opened. The people 
here in Washington, Mr. Kaufmann and Mr. Goldnamer, 

, were the people who decided when to loan money and on 
what security. They never consulted the stores with re¬ 
spect to it, and it was handled as one unified fund eontrib- 

* uted to by the stores. 

Now, another evidence—tacit, tangible example—of one¬ 
ness was the recognition by Mr. Goldnamer, who had gen- 

* eral charge of the financing of this tremendous operation— 
general and detailed charge, I should say—Mr. Goldnamer 

* found out that big businesses were getting money in New 
York, we’ll say, for one and one-half percent, and small 
businesses were paying from five to eight percent; eight 

t percent out on the Pacific Coast. So when a company out 
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on the Pacific Coast, for example, or in Pawtucket or Boston 
would want some money, the E. M. Rosenthal Jewelry Com¬ 
pany, as a corporation, without any corporate action at all 
by its officers without any specific corporate action as to 
the specific loan, would endorse the paper of this corn- 
129 pany and they would get money at one and one-half 
percent, instead of having the company pay five or 
six or seven or eight percent, as the case might be. It en¬ 
dorsed a number of those notes from time to time. 

Xow, the E. M. Rosenthal Jewelry Company and General 
Associates and this safety fund have all financed the pur¬ 
chase of stock by employees: by new managers and by old 
and deserving employees in the Washington office, and 
supervisors in the field, and so forth. And then taking the 
specific example of a Baltimore store, it came to Mr. Gold- 
namer’s attention that there was an old store in Baltimore 
that was out of business: the family which had managed 
it had passed away, or what-not, and had a good location, 
a good lease for a short term only. Mr. Goldnamer went 
over and made a preliminary deal, had Mr. Saul Kaufmann 
and E. I. Kaufmann come in and look at it and approve it, 
and then he went ahead and bought the business in the name 
of the E. M. Rosenthal Jewelry Company or in his own per¬ 
sonal name but for the use and benefit of the E. M. Rosen¬ 
thal Jewelry Company, renegotiated a long-term lease, ar¬ 
ranged for a sale of all of that stock, because it was a dif¬ 
ferent class of goods, and then in due course the corporation 
was formed, and that was turned over to the new corpora¬ 
tion. That is illustrative of a number of such transactions. 
• ••••*•*#• 

149 Fulton Brylawski, was called as a witness for and 
on behalf of the Plaintiff and, having been first duly 
sworn, was examined and testified as follows: 

Q. You are a member of the Bar, Mr. Brylawski? A. I 
am. 
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Q. How long Lave you been so engaged in that profession 
in the District of Columbia? A. Since 1910. 

Q. I will ask you if you are personally acquainted with 
Mr. Edward M. Rosenthal? A. Yes. 

Q. Mr. E. I. Kaufmann? A. Yes. 

Q. Mr. Marcus S. Goldnamer? A Yes. 

Q. Have you known them for any great length of 

150 time? A. Yes. 

Q. How long have you known them ? A. Mr. Gold- 
narner since about the year 1916 or 1917. 

Q. Mr. Kaufmann? A. Mr. Kaufmann and Mr. Rosen¬ 
thal, since about 1918. 

Q. Directing your attention, Mr. Brylawski, to January 
and February of 1923, into the winter and early spring of 
1923, I will ask you whether you were consulted by these 
gentlemen whose names have just been mentioned concern¬ 
ing the incorporation of an organization to be named the 
*‘E. M. Rosenthal Jewelry Company”? A. I do not know, 
sir, just what month I was consulted. I have no recollection. 

Q. Would you recall that it was during the spring of 
1923? A. I know that in the spring of 1923 I did incorpo¬ 
rate the E. M. Rosenthal Jewelry Company. When I say I 
did incorporate it, I drew up the papers of incorporation. 
##**•#••## 

151 Q. Prior to your preparation of those papers did 
vou have any conversation with these three gentle- 

men as to their intention in organizing this company? 

Mr. Gordon. If your Honor please, I would like to very 
good-naturedly interpose an objection at this point, that if 
there had been anv talk about anv contract between these 

m * 

parties the certificate of incorporation itself is the contract, 
and it is in writing. That, your Honor, would be the kind 
of objection your Honor would expect me to make, and 
therefore I must, in all duty to my client, and as a lawyer, 
make it. Therefore I hereby make such an objection. If 
it is any agreement which would be admissible, it would be 
the certificate of incorporation of the company. Any agree- 
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meat relative to the purposes of the parties would be em¬ 
bodied and frozen into such a certificate. 

The Court. I will admit this subject to objection; I real¬ 
ize that you would have an objection and of course I 

152 think you would be entitled to it, but I will allow the 
evidence to come in under the rule. 

Mr. Gordon. We will see what it is, and then you will 
allow me to ask you to have it stricken as to this case on 
the ground of its admissibility at the proper time? 

The Court. I will do so. 

By Mr. Rover: 

Q. Mr. Brvlawski, you did have some conversation, as 
I understand it? A. Yes. 

Q. As to the intentions of those in connection with the 
organization of this corporation? A. I did. 

Q. Will you tell us as you can best remember over these 
years just what that conversation was by all of these gentle¬ 
men in the presence of the other men of the group? A. I 
have no recollection at this time, Mr. Rover, as to just what 
the conversations were. 

Q. What was that? I did not hear your answer. A. I 
said that I have no recollection at this time as to just what 
the conversations were; it is too long ago, or, as to who was 
present at that time. 

Q. I)o you remember if there was any conversation or dis¬ 
cussion when Mr. E. I. Kaufmann was present as to why 
they wanted this corporation formed? 

Mr. Gordon. I would like to object to that. 

A. I can not answer that definitely. I believe there was, 
but just as a matter of my own belief. 

Mr. Gordon. If your Honor please, if he does not have 
any present recollection now as to whether these 

153 gentlemen discussed this thing as to why they wanted 
the corporation formed, it seems to me this would be 

improper. 

The Court. I will let him proceed a little further. 
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By Mr. Rover: 

Q. Do you recall or do you have any present recollection, 
as to whether these gentlemen discussed with you as to why 
they wanted this corporation, the E. M. Rosenthal Jewelry 
Company, formed? A. I do know that they discussed it. 

Q. Will you tell us what that discussion was? A. I do 
not recall. 

Q. You do not recall of any discussion? A. I do not re¬ 
call of any time or place, sir, of these discussions wdien he 
was present. I mean by that, Mr. E. I. Kaufmann. 

I discussed the matter with Mr. E. I. Kaufmann on a 
number of occasions, and with Mr. Goldnamer, and we 
talked about this and we talked about that, but as to who 
was present and what or when they discussed, or when it 
took place, I do not remember. 

Q. Tell us about your discussions with Mr. E. I. Kauf¬ 
mann whenever they were. 

Mr. Gordon. I am compelled to object to that. I do not 
believe that is admissible upon any ground whatsoever. 

The Court. How can that be admissible? I was just 
about to ask the question. 

Mr. Rover. Admissible as an admission against interest, 
Your Honor. 

As I understand it, Mr. Kaufmann’s position in this case 
is that this corporation was not organized for the 
154 purpose of organizing these other stores, at least I 
am so advised— 

The Court. Suppose Mr. Kaufmann had some intention, 
unless there was some conversation which resulted in an 
agreement of some kind, as Mr. Gordon has objected, I do 
not know that it would mean anything. 

But I will let it go in under the rule, and counsel may 
object. 

Mr. Gordon. I do not know just where we stand now, 
your Honor. Does your Honor sustain the objection? 

The Court. I say they have the right to put it in under 
the rule, and you may put it in under the rule. 
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Mr. Gordon. And I may object to it later? 

The Court. I will consider it when it is in as to whether 
or not it will be connected up, and if it is connected up in 
the way of an agreement I will let it in; otherwise, I will 
make an appropriate ruling based upon the situation. 

Proceed. 

By Mr. Rover: 

Q. You may relate to us, Mr. Brylawski, any conversa¬ 
tions you had with Mr. Kaufmann concerning this corpora¬ 
tion and the objectives of it. A. I do not remember any 
conversations I had with Mr. Kaufmann any more than this 
—I can remember one conversation 1 had with Mr. Gold- 
namer, and I have some idea that I had some conversations 
with Mr. Goldnamer and Mr. Kaufmann about the forming 
of the corporation. 

1 do know that we had some discussions as to why the 
corporation was going to be formed, and its purposes. 

But as to whom I had these conversations with or when 
I had them or where I had them, I absolutely do not re¬ 
member. 

155 Q. Tell us what conversations you had when Mr. 

Kaufmann was present. Are you able to do that? 
A. No. 

Q. What were the conversations that you had with any 
of these three men? A. I was approached by either Mr. 
Kaufmann or Mr. Goldnamer, or both, or possibly by Mr. 
Goldnamer and Mr. Kaufmann and Mr. Rosenthal, and 
asked to prepare the corporation under the laws of the 
District of Columbia, for a corporation to be formed to be 
engaged in the wholesale jewelry business in Washington. 

And I did prepare a certificate of incorporation and did 
all the other things necessary to create the corporation 
under the laws of the District of Columbia. 

Q. In any of these conversations what was said as to what 
this corporation was designed to do? A. I know that the 
corporation was organized for the purpose of establishing 
a wholesale jewelry business in Washington; primarily, at 
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any rate, to buy, to be a buying unit buying merchandise to 
be sold in the existing stores, that is, existing stores then 
controlled by the five men whose names have been men¬ 
tioned here; 

And this corporation, in addition to that, was going to 
exercise certain supervisory functions with relation to those 
stores. 

I do not know whether I knew at that time all of the 
things that the E. M. Rosenthal Jewelry Company was to 
do, or whether I learned it before we incorporated, or at the 
time of the incorporation, or whether my knowledge was 
acquired within the immediate years after the corporation 
was formed. 

156 I do know that at the time of the incorporation the 
plan was to form the wholesale jewelry store to do 
unit buying for the Kay Stores which were then in opera¬ 
tion, and for stores which were contemplated to be opened 
in the future. 

Q. Opened in the future by whom? A. By the same 
group. 

Q. All right. Proceed. A. And that it was also the idea 
that the people who managed and directed the E. M. Rosen¬ 
thal Jewelry Company, that the E. M. Rosenthal Jewelry 
Company would exercise supervisory management and con¬ 
trol over the stores. 

Q. You have given us your best recollection of the entire 
conversation over these months? A. That is the best I 
can give you. 

Q. Do you remember later on speaking to Mr. E. I. Kauf- 
mann concerning the question of the control of the stock 
in the stores that would be opened from time to time? 
A. No, not until about the year 1930. 

Q. Tell us what was your conversation then? A. About 
the year 1930 I was given an opportunity to subscribe to 
stock in a store which they were going to open in Peoria, 
Illinois. I had some talk with Mr. Kaufmann then about 
how the stock was to be distributed and divided. 



There were two classes of stock, the voting stock and the 
11011 -par value stock; and on the other hand the preferred 
stock, which was non-voting stock. 

Q. What was said, if anything, as to the control of the 
stock? A. I was told that I was going in it on the same 
basis as any other outsider who was not directly 
157 connected with the company; that I was permitted 
to buy so many shares of preferred stock at a par 
value of $100 each, and that with each three shares of pre¬ 
ferred stock which were bought I was given one share of 
common stock which was a dividend stock, and a voting 
stock. 

I asked what happened to the other 66% per cent of the 
voting stock,—having been told that one-third of the stock 
would be available to outsiders—common stock of no par 
value, and T was told that 6% of it would go to the store 
manager and about 60 per cent went to these five men for 
the formation of the company or corporation. 

Q. Who were the other two men, Mr. Brylawski, you 
spoke of Mr. Goldnamer, Mr. Kaufmann. A. The other 
names have been mentioned here before. 

Q. Mr. Levi? A. Mr. Albert J. Levi. 

Mr. E. M. Rosenthal. 

[Plaintiffs’ Exhibit No. 1 identified: Certificate of Incor¬ 
poration of the E. M. Rosenthal Jewelry Company, filed 
in the District of Columbia, on the 12th day of May, 
1923.] 

159 By Mr. Gordon: 

Q. Of course, it is obvious that between 1923 and the 
present day you have had innumerable matters in your 
office? A. I am glad to so state. 

Q. If I asked you about some matter that occurred, let 
us say, in 1925, you might have difficulty in remembering 
just what occurred unless you were to look at your files and 
see what was said? A. That is correct. 
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Q. In this matter, do you have any files? A. I do not. 

Q. Just to explain to the Court, I suppose you destroy 
your files after a certain length of time? A. We destroy 
the files regularly once every five years; except in the mat¬ 
ter of estates, we keep them permanently. 

Q. My good friend has showed you a certificate of in¬ 
corporation of the E. M. Rosenthal Jewelry Company? A. 
Yes. 

Q. I will show you another one. Will you look at 

160 that, please? A. Yes. 

Q. What is it? A. It is the same. 

Q. It is the same as the other? A. That is true. 

Mr. Gordon. I now ask to have this marked for identifica¬ 
tion as Defendant Kaufmann’s Exhibit No. 2. 

Q. This is a certificate of incorporation of the Rosenthal 
Jewelry Company dated February 24, 1923, and signed by 
yourself and the several gentlemen who have been men¬ 
tioned here? A. That is true. 

Q. And you are the Brylawski who is referred to here ? 
A. Yes. 

Q. And this certificate states that the objectives and 
purposes of the company which it describes is formed to 
engage in the wholesale jewelry business in the District 
of Columbia and elsewhere throughout the United States, 
and in that connection to do all things necessary and essen¬ 
tial for the management, conduct, and operation of the said 
business. 

You prepared that certificate of incorporation, did you 
not, as a matter of fact? A. To the best of my recol- 

161 lection. 

Q. This was your own handiwork? A. I drew it 
up at their request. 

Q. Mr. Brylawski, you have no knowledge of the exist¬ 
ence of any other document, and there is nothing else in 
the form of the written contract, was there, between these 
parties that you had anything to do with? A. Relating 
to the business? 
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Q. Yes. A. So far as 1 know, no, sir. 

Q. To the best of your knowledge, so far as you know, 
there was no other written contract between these parties 
relating to the business? A. That is quite true. 

Q. You testified that you were allowed to buy stock in the 
Peoria, Illinois, business, which, according to my record, 
was organized in 1930, and I think that is the date which 
you stated. A. That is the best of my recollection. 

Q. Yes. You were told that after certain stock was given 
to the managers this stock was given to these five gentle¬ 
men, namely, Rosenthal, Kaufmann, his brother, Levi, Gold- 
namer; I think that was vour testimony? A. That is cor- 
rect. 

Q. It is very easy to forget these things; is it not? A. 
You mean I should forget what I just said? 

Q. Are you sure that is correct? A. That is my best 
recollection. 

Q. Suppose I told you that it had been stipulated 
162 in this case, as a result of examination of the hooks 
of the company, and stipulated by both sides that Mr. 
Levi did not get any stock in this company, would you still 
say that your statement is correct? A. I would still say— 

Q. I was going to say— A. I beg your pardon. I did 
not allow you to finish your question. I interrupted you. 

Q. "Would you still say that after the passage of thirteen 
years, it might make a matter of that sort a little vague in 
your mind? A. That was my recollection that these five 
men got 60 percent for their having promoted this corpora¬ 
tion. That is my present recollection of what I was told in 
1930. 

Now, I do not remember whether in 1930 I was told that 
Mr. Albert Levi, Mr. Kaufmann, Mr. Goldnamer, Mr. E. I. 
Kaufmann, and Mr. E. M. Rosenthal got it; I was told that 
the officers got the stock for promoting it, and possibly T 
assumed that it was these five men. 

• ••#••••## 
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164 Joel S. Kaufmann, was called as a witness by and 
on behalf of the Plaintiff and, having been first duly 
sworn, was examined and testified as follows: 

#*•##•••*# 

(,). You are an officer in the United States Naval Reserve? 
A. That is right. 

Q. How long have you been an officer in the United States 
Naval Reserve? A. Since September 8, 1942. 

Q. And since such time have you devoted yourself ex¬ 
clusively to your duties as an officer in the United States 
Naval Reserve? A. Yes. 

166 Q. 1933 was your first date of employment by the 
E. M. Rosenthal Jewelry Company? A. Yes. 

Q. How old were you then? 20 years old? A. No, I was 
—just about, just about 20 years old. 
##*##*#### 

Q. Where were you working prior to that time ? 

#**####*## 

A. I worked in Springfield, Massachusetts. 

Q. Was that your first position for gain? A. Yes. 

*••#*•••#* 

167 Q. So that for a period of two or three years prior 
to your work for the defendant company you were 

working there? A. No, no. 

Q. What happened? A. I returned to Washington in 
1932. 

Q. 1932. Then you worked for about a year in Spring- 
field, Massachusetts? A. Just about. 

169 Mr. Bay re Levin. May I say this to your Honor, 
at this time, in order that there may be no misunder¬ 
standing of our position, and so that our point may be clear. 
I believe this will be of assistance to your Honor in proceed¬ 
ing with the case. 
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We do not intend to submit any agreement that the stock 
in the individual jewelry corporations was to be distributed 
according to any specific ratio. 

The Court. Do you expect to submit any evidence of any 
agreement concerning this distribution of stock? 

Mr. Bayre Levin. No, your Honor. 

We expect to show that the retail jewelry corporations 
and the stock which arose from their creation by the E. M. 
Rosenthal Jewelry Corporation were the products of the 
activity of the E. M. Rosenthal Jewelry Company, just as 
dividends. 

The Court. That clarifies things somewhat. I had thought 
from the pleadings when you stated there was some sort 
of an agreement of some kind in 1023 that you were relying 
upon some agreement. 

As I understand it now, you insist that the rights of the 
parties grew out of their connection with the E. M. Rosen¬ 
thal Jewelry Company and its activities. 

Mr. Bayre Levin. Yes, your Honor. 

The Court. And so far as the allegation in the pleadings 
of any express or implied agreement are concerned, we do 
not need to prove any such, so far as you are concerned ? 

Mr. Bayre Levin. I can not find any allegation of 
170 an express or implied agreement except the agree¬ 
ment to form the corporation. 

The Court. I thought there was an allegation in a part 
of the pleadings in which you said that in 1923 there was 
some sort of an agreement. 

Mr. Bayre Levin. It would help me if your Honor will 
direct me to that part of the pleadings to which you have 
reference. 

The Court. You may go ahead. 

Mr. Bayre Levin. May I say this to your Honor, since 
there is no jury 7 here, I think it will clarify things and enable 
to the case to proceed more rapidly, and take less time: 

It is the position of the plaintiff that the managing officers 
had authority, just as they had authority to use the funds 
of the corporation, and expend those monies to the interest 
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of the corporation and its stockholders, it had authority 
in good faith to use the shares of stock which arose from 
these corporations in the interest of the corporation in good 
faith. 

Hence, Mr. E. I. Kaufmann and Mr. Goldnamer and Mr. 
Cecil Kaufmann, who are the managing officers if they in¬ 
corporated the company, your Honor, with a thousand 
shares of capital stock, had the right, in good faith, in the 
interest of the defendant company, to permit the allocation 
of 200 shares or 300 shares to persons not members of the 
group of five, but not or not of the corporation itself, per¬ 
haps I should say. 

It is only to the extent that in disposing of these assets, 
which we claim are trust assets, they exceeded their author¬ 
ity or acted in bad faith or, through their trust position 
benefited themselves that the claim of the plaintiff arises. 

There has been some talk here of the authoritv 1o 

* 

171 issue stock to managers. 

Of course, right from the beginning, starting; with 
the 1919 store, stock was issued to the managers, but if one 
of these defendants whose duty is was to manage the E. M. 
■Rosenthal Jewelry Company, or its stockholders, used his 
position to take stock for himself, or for others, instead of 
making that stock available to the corporation or its stock¬ 
holders properly, he was guilty of a breach of trust. 

The Court. I understand your point. Proceed. 
»•••••••## 

190 By Mr. Bay re Levin: 

Q. Was your father, Mr. E. I. Kaufmann, functioning as 
head of the retail stores? 

Mr. Gordon. I object to that. That calls for a conclusion 
and opinion. 

The Court. I know, but— 

Mr. Gordon. There isn’t any doubt Mr. Kaufmann was 
the head of the whole thing; I will admit that. 

Mr. Bay re Levin. All right. 

The Court. All right. 
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Mr. Gordon. Head of everything. 

The Court. That is all. 

Mr. Bavre Levin. Then I withdraw it. 

Mr. Gordon. In various capacities. 

The Court. I thought that was one of the facts you ad¬ 
mitted, Mr. Gordon? 

Mr. Gordon. Why, of course. Clear as day. 

• •••••••#« 

191 By Mr. Bavre Levin: 

Q. What did you personally do as an employee of Gen¬ 
eral Associates, Incorporated? A. Well, I was from ’37, 
was brought up there— 

Mr. Gordon. Now, that is the year ’38, Mr. Kaufmann. 

The Witness. It’s the vear ’38. Mv first duties were 

* • 

with the General— 

Mr. Gordon. Do you remember what they—what 

192 you did? 

The Witness. I—frankly, I don’t remember. 

Mr. Gordon. Don’t guess at ft. 

The Witness. No, I don’t remember. 

• •••#•••*# 

193 Q. On the basis of your experience and observa¬ 
tion, did your father, Mr. Goldnamer, and your cousin 

Cecil Kaufmann determine upon the location and the setting¬ 
up of new stores? A. I—I don’t—I can’t answer that, Mr. 
Levin. I don’t remember it now. It’s sort of hazy in my 
mind. 

Q. Do you remember whether the three individuals named 
or any of them had anything to do with the setting up of 
new stores ? A. Oh, yes. 

«••*••••** 

196 Q. Well, Commander, which of the three do you re¬ 
call had anything to do with the determination to 
establish stores in any particular location? A. Well, I 
think—I think that Mr. Kaufmann had—Mr. E. I. 
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197 Kaufmann had something to do with it. I know that 
—Mr. E. I. Kaufmann. 

Q. Yes. Mr. Cecil Kaufmann have anything to do with 
it? A. Yes, I think he did. 

Q. Did Mr. Goldnamer have anything to do with it? 
A. Well, to the best of my knowledge I would say in later 
year, no. 

#••**•*•## 

198 Mr. Bayre Levin. Well, Mr. Gordon, will you let 
me have for identification the income tax returns of 

the Commander which have been subpoenaed for use at 
this trial? 

Mr. Gordon. If the Court please, the income tax returns 
were furnished these gentlemen sometime ago for examina¬ 
tion for discovery, pursuant to an order of the Court at 
that time, if the Court felt it was proper for discovery, and 
they have gone over them, and w^e have them here, but I 
object to any use of those here. I cannot see that 

199 they have anything to do with the case. They invade 
his privacy. It does not make a bit of difference 

what income he got from other sources or anything of the 
kind. We have stipulated the income he got from these 
three companies; and, with respect, I do object to using 
those. We would save a great deal of time if we didn’t 
use them. 

Mr. Bayre Levin. Your Honor, I do not want to repeat 
my position, but with a full sense of responsibility I am 
stating to your Honor that upon our theory of the case, 
in view of the nature of the defense asserted, that these 
stocks were given to these individuals as a reward or com¬ 
pensation for services, it becomes an essential part of our 
proofs to show what they actually did receive for services, 
apart from these stocks; and it was upon that basis that 
Mr. Justice Letts— 

Mr. Gordon. Oh, no. 

Mr. Hirshman. No. 
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Mr. Bayre Levin. Now, the transcript is here. It was 
upon that basis that Mr. Justice Letts ordered the produc¬ 
tion of these documents, because in other cases it has been 
held— 

The Court. Well, I had nothing to do with that, but I 
feel that the objection should be sustained. 

***#••••** 

202 Q. Do you recall any conversation with Mr. E. I. 

Kaufmann or Mr. Goldnamer prior to the execution 
by you of the declaration of trust? (Referring to Plain¬ 
tiff’s Exhibit No. 14.) A. No. 

*•••••••*• 

206 Q. Do you recall whether or not you were a di¬ 
rector of the Ross Jewelry Company? A. I believe 

I was. 

Q. Do you recall whether you attended a directors meet- 
ing of the Ross Jewelry Company? A. I signed minutes of 
the Ross Jewelry Company, Arlington, Virginia. 

Q. Do you recall ever attending a meeting of the Board 
of Directors of the Ross Jewelry Company, Arlington, 
Virginia? A. No. 

Mr. Gordon. If the Court please, in order to save time, 
T think we can shorten this verv substantiallv. We are 
perfectly willing to admit that it was the general practice 
in all of these companies to have the minutes prepared at 
one period by Fertig and Company, and at a later period 
by Mr. Hirshman, and those minutes were supposed to con¬ 
tain the consensus of opinion as then obtained, and they 
were sent around to all of the directors to be signed. That 
is the wav it was done. There is no use <roing into this bv 
way of question and answer. 

The Court. I understand that from the opening state¬ 
ment it was frequently done that way. 

Mr. Gordon. Not always, but very, very many times. 
The Court. That is the way I understand it. 

• ••••*•••• 


208 Q. Do you recall ever attending a meeting of the 
shareholders of any of the retail jewelry corpora¬ 
tions? A. No. 

209 Q. You do not remember having ever been con¬ 
sulted about any minutes? A. I do not recall it 

210 now. 

*>••••••••• 

211 Q. Is there anything you do recall about your ob¬ 
taining stock in the Frank Jewelry Company of 

Arlington, Virginia? A. I can remember—I can remember 
paying for—well, it is all quite hazy, Mr. Levin, I can not 
recall a great deal about that transaction. 

* • • • • • • • • • 

i 

212 By Mr. Bayre Levin: 

Q. Do you remember who asked you pay for the 
stock in the Frank Jewelry Company of Arlington, 
Virginia? A. Mr. Levin, I can not—it is a long long time 
ago and it is too hazy for me. I do not want to guess at 
anything and I do not remember it. 

* # * * # * * * * J 

213 Q. Do you remember anything of an occasion, the 
time when you became a stockholder in the Chatta¬ 
nooga store, when the Chattanooga store first came to 
your mind? A. No, I believe I was allocated stock in that. 

I do not remember it. I can not remember things like that. 

Q. Do you remember who spoke to you about the op¬ 
portunity to be allocated stock? A. I do not remember. 

* * • # # # * * * 

216 Q. Did you ever render services to the Frank 
Jewelry Company of Arlington, Virginia, apart from 
your duties and apart from your services rendered by you 
as an employee of Kay Associates or E. M. Rosenthal 
Jewelry Company? 
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Q. Will you answer the question? A. Mr. Levin, 
any time that a store came to me for special as¬ 
sistance they would be rendered that special assistance. 

####**##• 

Q. When you speak of “any time that a store came to 
me for special assistance they would be rendered that 
special assistance” will you state the nature of the special 
assistance to which you refer, because I am not in the 
jewelry business, and I do not understand just what you 
mean by that. A. There were many problems that would 
come up with a store that would have a special problem for 
their community. For instance, such as requiring a special 
type of window trim. I would go out and maybe I would 
be able to find that particular type of window that they 
wanted, sir. I would go out and see whether I could get 
something different from what was going to be used for the 
other stores, if they had a special occasion coming on, and 
so forth and so on. 

Q. That is one kind of special assistance? A. Yes. 

Q. Can you recall any other type of special assistance 
for which they would come to you? A. Well, there were 
many types, Mr. Levin. It is sort of hard in my 
218 mind at the moment. I have been away from this 
for three years. There were many things that I was 
doing for them. 

Q. Would you mention one more of the many other types 
of assistance that you would do, Commander? A. I might 
assist that store in merchandising for a certain depart¬ 
ment, for a special type of merchandise, a specific type of 
merchandise. 

In fact, I might put in a special department, or some¬ 
thing of that sort. 

Q. What would you do that for? Would you do that only 
with respect to the stores in which you were given stock? 
A. Oh, no, oh, no. 

Q. I beg your pardon. A. No. 
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By the Court: 

Q. Please keep your voice up. It is very difficult to 
hear you. A. No. 

By Mr. Bayre Levin: 

Q. No. Could any store call upon you, as an employee of 
Kay Associates or E. M. Rosenthal Jewelry Company for 
that special type of service, whether you had the stock or 
not? A. Yes. 

Q. And would you give it? A. Yes. 

Q. And it did not make any difference whether you were 
allocated the stock or not? A. Yes, sir. 

Q. That is right, is it? A. Yes, yes. 

##**##### 

221 Q. Commander, in the Kay Jewelry Company, 
York, Pennsylvania, records it indicates that you 
were allocated 38.8 per cent of the total issued capital stock. 
You recall whether that figure is correct? I am asking for 
your recollection. 

Mr. Gordon. The record may indicate that, but I do not 
know that. The stipulation that we have does not give that 
figure. It gives the allocation for the whole family. 

We do not have the figures that were allocated to each 
one particularly. 

##*#*##*• 


999 


# 


The Court. I have sustained the objection to the 
question you did ask. Proceed. 
#**#*##• 


223 Q. Did the fact that you were supervisor of that 
store have anything to do with the allocation of stock 
to you? A. Mr. Levin, I opened that store. I was the— 
the fact is that I was supervisor of this, but that would not 
necessarily affect my getting stock, but that was one store 
that was opened, and it was more or less my baby, you might 
say. 




# 


* # • • 


* 
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Q. Can you state the reason why, in that particular store, 
you appear to have been allocated more stock than in other 
stores? A. Well, I was—naturally I was a young fellow, 
trying to get along, and I wanted to get—I would 
224 like—I wanted to get one big investment, larger than 

ordinarily had been allocated to me. 

In that particular case I opened it. And I was allocated 
more than I had previously been allocated in any other 
store. 

Q. Did you give that store special attention, and did it 
receive your special interest? A. No more special atten¬ 
tion than any new store would receive. Any new store 
would be visited more regularly than another store that was 
not new, and would have to be watched most carefully. 
#**#*#*** 

226 Q. I asked you, Commander, if you recall ever 
discussing with your father the manner in which the 

stock to be issued to the entire family group was to be 
divided; and when I say the entire family group, I mean 
E. I. Kaufmann, Mr. Aaron Kaufmann, Bobby Kaufmann, 
your wife, your children, I think that constitutes the E. I. 
Kaufmann family group, as stipulated here. A. Why, no, 
I would not necessarily say that. 

Would you repeat that question again, I am not quite 
clear on that question. 

Q. My question is: do you recall ever discussing with 
your father the manner in which the stock to be issued to 
the entire family group—as I have indicated it—was to be 
divided ? A. Well, I can not—I might have discussed 

227 it with him, but I do not recall right—right now. 
Certainly with myself and my family I would go 

ahead and discuss that with my father. 

Q. I beg your pardon. A. I said I would discuss my own 
immediate—my family. 

Q. Have you any recollection of ever discussing it with 
your father? 
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Mr. Gordon. He said he probably did discuss it. He 
said he probably did. 

The Witness. I said I mav have discussed it. I do not 

* 

recall it, Mr. Levin. 

####**### 

232 Marcus S. Goldnamer, was called as a witness for 
and on behalf of the Plaintiffs and, having been first 

duly sworn, was examined and testified as follows: 

*###*##*# 

233 Q. You have had intimate business relations with 
Mr. Rosenthal, one of the plaintiffs in this case, and 

Mr. E. I. Kaufmann, and during their lives with Mr. Saul 
Kaufmann and Mr. Albert J. Levi? A. Yes, sir. 

Q. You attended the Vanderbilt University? A. Yes, 
sir. 

Q. You attended the law course there? A. Yes, sir. 

Q. But you did not become a member of the Bar and you 
have not practiced law? A. No. 

Q. Will you describe briefly to the Court, and I think this 
is the most economical way to proceed, Mr. Goldnamer, the 
time and circumstances under which you became acquainted 
with the four persons who have been named? A. I was 
engaged in the furniture business in Washington. The 
active head of the business was my brother-in-law. He was 
killed by a stroke of lightning and after his passing I be¬ 
came dissatisfied with my relationship. 
##*#**#*# 

234 I had contemplated going to New York to seek 
another position. My sister-in-law telephone me that 

she had run into Mr. Rosenthal on the Board Walk at At¬ 
lantic City and had told him of my intention of leaving my 
then position, and that she thought 1 would make a good 
man for him and she telephoned me and said he would like 
to meet me, and suggested I come down there. 

• *#***#•• 



I went to Atlantic City and met Mr. Rosenthal who im¬ 
mediately introduced me to Mr. E. I. Kaufmann. They 
both stopped at the same hotel at that time and they were 
playing cards, and they didn’t have time to see me that day 
and I explained that I had to go on to New York for this 
appointment, and whereupon Mr. Rosenthal said that he 
was coming to New York the following day, and if Mr. 
Jonas, my wife’s uncle and I would meet him for dinner we 
would discuss things then. 

***#**##* 

235 So, in a short conversation that followed Mr. 
Rosenthal suggested that I come out to Detroit and 

go in a furniture store with him, and I told him that I 
didn’t know whether I wanted to remain in the furniture 
business or not, that I had an appointment, had had an 
appointment with a concern known as the American Hat 
Company. My wife’s uncle thought that I might fill an 
opening that they had for a representative on the Coast, 
but through the advice of my wife’s uncle I decided that I 
would talk to Mr. Rosenthal first and I told him I would 
have to think about going in the furniture business, and he 
said, “What about the jewelry business?” He said, “We 
have a little store adjoining our furniture store that is used 
for a shipping entrance”—or whatever it was—“and we 
could convert that into a jewelry store. Eddie Kaufmann’s 
brother likes, and lias been successful in the jewelry 

236 business. ’ ’ 

Q. What brother was that? A. Saul Kaufmann. 

Q. Was that the Reading, Pennsylvania, store? A. That 
was the Reading store. So I said, “I don’t know anything 
about the jewelry business.” And I remember saying the 
only time I remembered being in a jewelry store was when 
I bought my wife’s engagement ring. 

He said, “ Well, I understand you are a salesman and you 
have some credit experience, and if you can handle credits 
and be a salesman in furniture you can do so with jewelry.” 
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Well, he (Rosenthal) finally said, “Well, it doesn’t take 
me long to make up my mind,” or words to that effect, “let’s 
open up a store in Washington. You go on home and look 
for a location and I will call up Eddie” meaning E. I. Kauf- 
mann, “and he will work with you, and we will open up a 
store in Washington.” 

Mr. Gordon. Mr. Kaufmann was not present when that 
conversation was going on ? 

The Witness. No, he was in New York. 
##**#*##* 

237 The Witness. So I did go around and look for a 
location. I don’t remember whether Mr. E. I. Kauf¬ 
mann got in touch with me or I got in touch with him, but 
in a few days E. I. Kaufmann and Saul Kaufmann came 
down and I pointed out to them what I thought was a poor 
location, but the only one I could find at what I thought was 
a reasonable figure, and I remember the three of us stand¬ 
ing across the street at Seventh and D on the corner talking 
about this location, and one or the other— 

By Mr. Bayre Levin : 

Q. That was Mr. Rosenthal? A. No, Mr. E. I. Kauf¬ 
mann and Mr. Saul Kaufmann, both of whom were living 
and in business in Reading, and Mr. E. I. Kaufmann in 
furniture and Mr. Saul Kaufmann in the jewelry business. 

One or the other asked how much was the rent and I told 
him the man was asking $350 a month, and Mr. E. I. Kauf¬ 
mann answered in a minute or two and said, “Go ahead and 
take it. ’ ’ 

I remonstrated about the rent being too high and Mr. 
Kaufmann said, “Well, see what you can do about getting a 
lease.” 

I don’t want to appear conceited, but I was able to get a 
lease there for $250 a month, and Mr. Kaufmann suggested 
or said, one or the other, that I proceed to come over to 
Reading on week-ends, or whenever I could give up my 
position at the Hub Furniture Company where I was en- 
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gaged as a sales-manager, and “You come over to Reading 
and learn whatever you can about the jewelry busi- 
238 ness and visit with my brother Saul. \Ye are opening 
a store in Allentown, Pennsylvania, and we will open 
the two of them.” 

That was the beginning of my getting into the jewelry 
business with the men in question. 

Q. That was in the year 1019, Mr. Goldnamer? A. Yes. 
That was in the late spring of 1919 that the meeting was 
had and the (Washington) store opened on November 19, 
1919, nine days after the Kay Jewelry Company of Allen¬ 
town opened. 

######*## 

Q. Mr. Goldnamer, was there any discussion at that time 
or approximately at that time with respect to the estab¬ 
lishment of other stores? A. At that particular time all 
the discussion that I had was with Mr. E. I. Kaufmann. I 
from time to time corresponded with Mr. Rosenthal, but 
that was relative to my financial position and my willingness 
to invest in this company and to what extent. 
####* **#* 

241 By Mr. Bavre Levin: 

Q. Mr. Goldnamer, I was referring to a statement 
on page 20 of your deposition in which you said that you 
had a discussion about opening additional stores in the 
places where Mr. Rosenthal and Mr. Kaufmann had furni¬ 
ture stores, and that the discussion took place between the 
time the Allentown store was opened and the Washington 
store. A. I don’t recall that. If I understand the question 
correctly the conversation did not, regardless of what I said 
in my deposition, the conversation did not take place in 
between the time that the Allentown and the Washington 
stores were opened. There was only nine days difference 
and I do remember deposing, and I state now that it is a 
fact that we had, Mr. Kaufmann and I, had several talks 
about the probabilities and the purposes and intention of 
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opening a number of stores as experience, time and pocket- 
book permitted. Principally lie had in mind opening stores 
in cities where he had furniture stores and had of course 
access to many thousands of paid-up and active accounts 
where they would be quite an asset to a new concern selling 
on the same basis, the only difference being that one con¬ 
cern was selling jewelry on credit and the other furniture on 
credit. 

Q. Who do you refer to when you say “they” in that 
answer? A. Mr. E. I. Kaufmann and Mr. Rosenthal and 
his associates in the furniture business, principally because 
at that time I did not know anv of his associates in the 
furniture business, but when Mr. Kaufmann said 

242 “we,” as I naturally would know, he was referring 
to his partners in the furniture business and his 

brother Saul in the jewelry business. 

Q. Can you say about when the first of those discussions 
about opening new stores took place? A. I can not. I can 
only say they took place between the time of Mr. E. I. Kauf¬ 
mann and Mr. Saul Kaufmann coming to Washington to 
pass upon the location I had selected and the time of the 
opening of the first two jewelry stores. 

Now that it may be clear, when I say—it has been my 
custom all along—when I say the first store, the first two 
or three stores I mean excluding the Kay Jewelry Com¬ 
pany of Reading. Whether properly or improperly we 
have always referred to the group of stores as the second, 
third, fourth, and fifth, because the Kay Store of Reading 
was the first. 

##**##*#* 

243 Q. I just wanted to establish, Mr. Goldnamer, then 
there is no question that it was prior to the opening 

of the first two stores in Allentown and Washington that 
you started the conversation about opening further stores? 
A. Yes, sir. 

Q. After the Allentown and Washington stores were 
opened what further stores were opened? A. I would 




rather not attempt to enumerate these stores in chronologi¬ 
cal order. There were some seven or eight stores opened be¬ 
tween 1919 and 1923 when the Rosenthal Jewelry Company 
was opened. The order in which they were opened does not 
come clearly to my mind. The records, of course, will show. 
The dates of incorporation will show their chronological 
order. 

• *#*****# 

24S The Witness. These gentlemen, particularly Mr. 

E. I. Kaufmann, in fact almost entirely Mr. E. I. 
Kaufmann, insisted from the very beginning that I take 
much more stock than I thought I could afford to take or 
wanted to risk. I had scarcelv anv money. Mr. Kaufmann 
assured me right at the start that he would finance me, and 
did, and Mr. Rosenthal together did from the very 
249 beginning, and I only wanted a very small part of 
the jewelry store because I was timid, I didn’t know 
the business, except from credit experience that I had had 
in furniture, and Mr. E. I. Kaufmann insisted that I take 
25 per cent. 

By Mr. Bay re Levin : 

Q. That is in the Washington store? A. Yes, sir. 

Q. Kay of Washington? A. Yes. He also insisted that 
I have an understanding about other stores, the Allentown 
stores and other stores that lie might open in which he 
wanted me to be a partner. 

I remember distinctly that I said I didn’t want any 
further investment “Let us see how we are going to go 
along,” but he insisted that I take 3 per cent in Allentown 
and as these stores were opened the records will show that 
I was always given more than I had been promised in every 
succeeding store. 

Q. You are now speaking of the seven stores? A. I am 
speaking of all of the stores that were ever opened up to 
recent years. In other words, I want to make it clear there 
never was a question up until recent years until this con- 
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troversy that I was not offered more than I had a right 
to expect, or which might have meant my just share. 

*#####*## 

250 Q. Was there any attempt made so far as you are 
aware of achieving some method of coordinated buy¬ 
ing or management in relation to the eight stores, that is, 
the store at Reading and the seven additional stores ? A. 
Well, hodge-podge discussions and attempts. I think they 
proved not to be very successful, and I believe led to Mr. 
E. I. Kaufmann’s decision and idea of having a central 
buying place, or so-called wholesale house in order to con¬ 
centrate and promulgate the ideas that as individuals we 
might not be able to do so well. 

You see these first seven or eight stores were more or 
less what we of Jewish faith call Mishpocha, which means 
family, one brother with a brother-in-law, with the uncle or 
nephew and so on and so forth, and in all deference to Mr. 
E. I. Kaufmann, he was the youngest of the four brothers 
and he was the beginning of ali these ideas, so on and so 
forth. 

So far as Kay, Reading, was concerned, it was natural his 
senior brothers and brothers-in-law would kick oyer the 
traces about what they should do, or what they should not 
do, particularly since he had in some small way decided that 
he was going to bring a non-relative into the gang and put 
him in at least some kind of charge over his own family 
members. 

Q. You have referred to his brother and his brother-in- 
law. Would you identify them in relation to these eight 
stores? A. Reading, Saul Kaufmann, his brother. Allen¬ 
town, Saul Kaufmann, his brother. Washington, D. C., 
myself. Whitman, Reading, myself and his brother Saul. 
Detroit, his brother Ben. Columbus, his brother- 

251 in-law. Indianapolis, Mr. Rosenthal, and brother 
Walter. Springfield, his partner in the furniture 

business, A. J. Levi. 

Mr. Gordon. Wasn’t Katzenberg up there too? 
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Tlie Witness. He was no relative to anybody. 

Mr. Gordon. He was an important man in that store at 
Springfield. 

The Witness. Only through the generosity of the owners. 
He was a stranger, more or loss to them until lie became a 
clerk in one of the stores. 

*##***##* 

252 Q. What other function was intended, according 
to your conversation with Mr. E. I. Kaufmann that 

this central organization should have? A. You are con¬ 
fusing me, Mr. Levin, because the conversation about the 
conduct and scope and management of the central 

253 organization was subsequent, most of it was subse¬ 
quent to the formation of it. The only conversation 

that I had with Mr. Kaufmann before that was his ideas 
about having a central oiie in which I concurred, and that 
can be stated in a few words. 

We could do better for the stores and make more money 
for the stores at the same time and make more money for 
ourselves by being part owners in both ends of the busi¬ 
ness, but all the details and scope and ownership and all of 
the particulars of all of that was after the decision was 
reached by the five men to have a central organization, or 
a so-called wholesale house. 

Q. Now as to “both ends of the business” what did that 
refer to? A. Buying merchandise and selling it to the 
stores at a profit on the one side and on the other end in¬ 
creasing the income, the profit of the business from a retail 
standpoint. 

********* 

Q. How would you increase the income from the retail 
business on the basis of or as a result of this central or¬ 
ganization? A. By the consolidation of many things per¬ 
taining to the retail jewelry business, having them emanate 
from a central point, of unified buying. Common sense will 
tell us that advertising, newspaper advertising, buying of 
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merchandise, legal and audit expenses, any number of ex¬ 
penses, if you have even only eight units and one man or 
one group, the man lias charge of doing that busi- 
254 ness for all eight. It naturally follows dividing 
by eight the individual expense of each one of those 
would not be as much and the prices would not be as high 
because vou can alwavs buv 8,000 units, or vou could until 
recent years, you could always buy 8,000 units at less per 
unit than a thousand units. 

Q. You have stated even if there was only eight. Was 
there any reference to there being more than eight consider¬ 
ing the central organization and what was the reference? 
A. The reference was, it was the idea and plan to open 
stores wherever the items were propitious and the money 
was forthcoming, and it was in the mind of the heads of the 
business that such and such a town would be a good place 
for a jewelry store. 

Why that idea was not any given number of stores, I 
don’t know that anyone ever had an idea about having eight, 
twenty or fifty or one hundred. It was developed and there 
are seventy now. 

Q. Now either before or after the central organization 
was set up was there any other or further discussion as to 
its functions? 

##**##### 

The Witness. No discussions that I know about except 
between Mr. E. I. Kaufmann and myself. 
######### 

256 By Mr. Bayre Levin: 

Q. Are you relating in connection with these dis¬ 
cussions the substance of discussions that took place after 
the central organization was set up? A. I am trying to ex¬ 
plain that all the conversations about the central organiza¬ 
tion that I know anything about were between Mr. E. I. 
Kaufmann and myself until lie had decided to impart his 



196 


idea to the rest of the partners and tell them of what he 
had discussed with me. 

*##*•#**• 

The Court. You have related certain conversations with 
Mr. E. I. Kaufmann. What I am trying to get at were all 
the conversations you have spoken about before the or¬ 
ganization, or were some before and some after? 

The Witness. Putting the question that way, I 

257 would say some before and some after. I would not 
attempt to say which conversation was before and 

which was after. 

#*#####*• 

258 By Mr. Bayre Levin: 

Q. Can you say which of these discussions occurred 
before the meeting at the Biltmore Hotel? A. I will have 
to repeat, there were no discussions held anywhere except 
with E. I. Kaufmann before the meeting at the Biltmore 
Hotel, and I can’t say positively the discussion I had with 
Mr. Kaufmann when we talked about this, that or the other 
was before or after the meeting. 

I clearly recall it was his idea to call a meeting for the 
formation of a central office, or wholesale house. He called 
that meeting of the five men to present certain plans we 
discussed and agreed upon. 

The Court. When was that meeting held? 

The Witness. That was held in the Biltmore Hotel in, 
if I am not mistaken, the early part of 1923, or the very 
late part of 1922. 

I recall distinctly the opening of the company in May 
1923. So, whatever time it took to consummate their plans 
and ideas that had been agreed upon, it was two or three 
months before, I imagine, the meeting at the hotel. 

By Mr. Bayre Levin: 

Q. All right, now Mr. Goldnamer, who were present at 
the meeting? A. The five men so often mentioned in this 
case. 

#*•#••••• 
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259 By Mr. Bayre Levin: 

Q. What happened at the meeting? 

The Court. You may go ahead and tell what happened 
at the meeting. 

The Witness. Mr. E. I. Kaufmann came to the other four 
men with his idea of what should be done, and very con¬ 
clusively, and I say conclusively, because everything he 
suggested was adopted. 

The Court. Just tell us what ideas he gave. 

The Witness. He gave the idea of the central buying, and 
explained his concept of good business, how to make money 
both ways, that is wholesale and retail, and he gave sug¬ 
gestions as to stock distribution and so on and so forth, and 
everybody went away very very pleased and happy with the 
continuing of this fine association that had been going on 
for a good many years. 

By Mr. Bayre Levin: 

Q. What explanation did he give as to making money 
both ways? 

####***** 

The Witness. I would not recall his exact words, but of 
course he explained the same as I did a while ago, buying 
goods at wholesale and selling them at a profit to our retail 
units and making a profit that way and he assured us of 
our ability to still buy at a lesser net price than our com¬ 
petitors. The other way would still be competitive, but 
we would get our merchandise at a less price and 

260 therefore make money both ways. 

By Mr. Bayre Levin: 

Q. When you speak of our units, what do you refer to? 
A. The Kay Jewelry Stores, Kay and associated jewelry 
stores. 

Q. Well, which ones in connection with making money 
both ways? A. The retail stores. 
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Q. Well, from what stores was he going to make money 
both ways? A. All the stores that were then in existence 
and those that would come into existence. 

Q. Was there any discussion about the method of the 
stores coming into existence? A. I don’t recall. At that 
meeting in New York? 

Q. Yes. A. I don’t recall. 

#•*##>.>###* 

Q. Was there anything said at the meeting with respect 
to the compensation to be received direct by the central 
organization? 

*#*#*#*** 

261 The Witness. I don’t recall whether it was right 
at that particular meeting or shortly thereafter, but 

some time, either at the meeting, or before, before the E. M. 
Rosenthal Jewelry Company began its functioning, it was 
determined that a 10 per cent charge over net costs to the 
Rosenthal Company should be paid by the stores for the 
purchase of merchandise and the supervision that the men 
at the head of the Rosenthal Company would give to the 
retail units. 

By Mr. Bayre Levin : 

Q. Was the 10 per cent to cover any other thing to be 
done by the Rosenthal Company l A. When I say the buy¬ 
ing of the merchandise and charging 10 per cent above the 
net, that is taking off all trade and wholesale discount, and 
when I say supervising the stores, I think that is all- 
inclusive, whatever comes under the head of supervision 
would be termed in my opinion the duties of the officers and 
the heads of the Rosenthal Jewelry Company to perform. 
####**##* 

262 The Court. At what meeting was this 1 

The Witness. I don’t recall whether it was defi¬ 
nitely decided at the meeting what the duties and com¬ 
pensation was or whether or not Mr. Kaufmann or I de¬ 
cided, or he decided, and I acquiesced and we passed that. 
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By Mr. Bayre Levin: 

Q. Was it before or after the defendant company was 
organized? A. It was before the Rosenthal Company was 
organized. 

Q. And the central organization that we have been talking 
about developed into the E. M. Rosenthal Jewelry Company. 
Mr. Gordon. Doesn’t that call for a conclusion? 

The Court. Yes, perhaps it does. Following it was the 
E. M. Rosenthal Jewelry Company organized? 

The Witness. It was as a result of this meeting. It was 
organized, yes. 

########* 

263 Q. You said this 10 per cent was to be paid upon 
the net cost of merchandise to be sold by the retail 

units. Is that right? 

#*###*### 

The Witness. I meant to say that the net cost to the 
Rosenthal Jewelry Company would be the net cost to the 
store, to the retail store, plus 10 per cent. 

The Court. Ten per cent of what? 

The Witness. Ten per cent of the net cost to the Rosen¬ 
thal Jewelry Company. 

By Mr. Bayre Levin: 

Q. Now in cases where the retail stores did not purchase 
from the defendant company was there any arrangement 
made with respect to any payments on any basis? A. It 
was taken for granted that there was an agreement that all 
merchandise was to be purchased by and through the Rosen¬ 
thal Jewelry Company. It so developed that in isolated 
instances certain stores would kick over and they thought 
that they were better buyers or so on, and so forth, or that 
I didn’t know what they needed as well they did themselves 
and they would arbitrarily go out and buy themselves. 

I repeat isolated instances in the years we are talking 
about and in that case they would be charged and 

264 they paid 10 per cent on that merchandise the same 
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way, and we arrived at that by taking their monthly 
reports and getting the difference between what they paid 
the Rosenthal Company and what they paid in total, and 
that difference of course would be subject to 10 per cent. 
*#*##*##• 

(The Exhibit referred to, previously marked Defendants’ 
Exhibit 1, was remarked Stipulated Exhibit 1, and received 
in evidence.) 

***##*•## 

Q. After the incorporation of the E. M. Rosenthal Jewelry 
Company in 1923 there was a corporation incor- 
265 porated known as the Kay Jewelry' Company of 
Baltimore, Maryland, according to Exhibit 1, Mr. 
Goldnamer. 

####* *### 

Q. Now will you relate to the Court the circumstances 
under which that company, if you know, was incorporated, 
what part you took in the incorporation and organization 
of the business and why the shares of stock were distributed 
as indicated in the exhibit? A. Yes, I recall that rather 
distinctly. 

A traveling salesman called upon me at the Rosenthal 
Jewelry Company at 1342 G Street, where the wholesale 
house, Mr. Kaufmann and myself had offices, and told me 
that there was an old line concern by the name of Walters 
and Company in Baltimore who would consider selling their 
business as some of the owners had died and the business 
was being run by some ladies, the heirs of one or two of the 
owners, and I went over and looked over the business, and 
saw that it was what I considered a fine location. I talked 
to the owners in a general way and got some idea of what 
they wanted, what they would do and would not do. 

I called Mr. E. I. Kaufmann on the telephone and told 
him about it and he and his brother Saul came over to 
Baltimore and met me in a hotel room there, and I ex¬ 
plained to them what I had found out and we spent the 
afternoon talking about it. 
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266 Mr. E. I. Kaufmann instructed me to buy the busi¬ 
ness the best I could and I went back to negotiate, it 

took a few days because they didn’t want the name used 
and they knew that we were in the credit business, and they 
didn’t understand the workings and so on and so forth, and 
we finally agreed, they agreed to sell their lease, which was 
a short-term lease, and stock in trade and fixtures for a 
certain amount and give us the right to continue the busi¬ 
ness on a cash basis for a certain length of time. I don’t 
remember how many months, and I don’t know whether 
they insisted, but I think they insisted on selling the busi¬ 
ness to Mr. E. I. Kaufmann or some of his associates, but 
we worked that out and the business was all in the name of 
E. M. Rosenthal Jewelry Company, which was satisfactory 
to the seller. 

They agreed with us that we could run the business for 
a few months under their name because they had a lot of 
antiques, you might say, things that a credit jewelry store 
would not ordinarily carry in stock, and we wanted to dis¬ 
pose of them and put in our fresh and new and desirable 
merchandise and we got their permission and we got the 
permission of the city of Baltimore to run an auction sale 
in the name of Walters and Company, which we did for a 
given length of time, and I went to Safe Deposit Company, 
I think, of Baltimore, who were trustees for a church that 
owned the property. It had been willed to them and I made 
a new lease to start at the conclusion of the then present 
lease for an additional ten years, reported back to Mr. E. I. 
Kaufmann. 

I proceeded to do the mechanical work of the furnishing 
and the buying of the merchandise and he did the financial 
end of it, and the manning of the store with person- 

267 nel and so forth, and we proceeded to operate as the 
Kay Jewelry Company of Baltimore with $60,000 

paid-in capital, I think. 

Q. Do you recall who paid in their capital? A. The 
Rosenthal Jewelry Company paid it in. Whether or not 
the individual owners paid their share, that is, up to the 
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part that the five men owned, I don’t recall. I do recall 
that managers and our people close to us in business, super¬ 
visors, we didn’t have any supervisors, I don’t believe, so- 
called, at that time, but there was 40 per cent of the busi¬ 
ness given to others than the five men and 60 per cent went 
into the corporate assets of the Rosenthal Jewelry Company. 

Q. Was there any special reason for 60 per cent going 
into the corporate assets of the Rosenthal Jewelry Com¬ 
pany ! A. I know no special reason except that all business 
men opening up a business want to keep control of the 
business at least 51 per cent in their own hands. 

Q. Was there any discussion at this time or any time 
prior to it with respect to having control of retail jewelry 
corporationsf 

##*#*###* 

The Witness. I would like your Honor’s permission to 
make an overall statement. It may save considerable time. 

The Court. The first question is whether there was any 
discussion at any time. If there was never any dis- 
268 cussion there would be no further questions. 

The Witness. There were discussions. 

Bv Mr. Bavre Levin: 

w * 

Q. Now will you proceed to make your overall statement, 
Mr. Goldnamer? A. I can’t recall, your Honor, any ques¬ 
tions other than sound business discussions of a group of 
men naturally wanting to control any corporate body the 
question of control, which I think Mr. Levin or maybe the 
other counsel will intimate, if not directly, indirectly, the 
question of control among themselves. To my mind and to 
my knowledge I know to me it was never discussed as be¬ 
tween the individuals themselves. This was such a fine con¬ 
ception of partnership that so far as I was concerned I never 
heard any question of control discussed until very recent 
years when these particular difficulties arose. 

• ••**##** 
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270 By Mr. Bay re Levin: 

Q. Prior to the time the Baltimore Store was oper¬ 
ated under the name of the Kay Jewelry Company of Balti¬ 
more, Maryland, was it operated by anyone else after you 
acquired the business? 

*#######« 

The Witness. From the very beginning the Kay, Balti¬ 
more store was operated by Mr. Kaufmann and myself as 
supervisors or heads of the people employed by the cor¬ 
poration, by us, for the Kay Jewelry Comjjany to carry 
on the conduct of the business. 

By Mr. Bayre Levin: 

Q. What corporation do you refer to? A. The Kay 
Jewelry Company, Baltimore. 

####*#**• 

272 Q. Now at that time who were the other directors 
and officers of the E. M. Rosenthal Jewelry Com¬ 
pany? A. At what time? 

Mr. Gordon. The record will show. 

By Mr. Bayre Levin: 

Q. At the time the Baltimore store was purchased. A. 
I know Mr. E. I. Kaufmann was president, and I was secre¬ 
tary-treasurer. Mr. E. M. Rosenthal was vice-president. 
Mr. Saul Kaufmann was on the directorate, but I don’t re¬ 
member. 

Q. What office did he hold? A. Mr. Saul Kaufmann? 

Q. Yes. A. I think he was only a director. 

The Court. The records are here. 

The Witness. Yes. 

By Mr. Bayre Levin: 

Q. Did you testify that the original purchase price of this 
business was paid out of the funds of the E. M. Rosenthal 
Jewelry Company? Is that what you said? A. I think I 
said I didn’t recall whether the 60 per cent was paid out 





204 


of funds or not. The 40 per cent was not paid out of the 
funds unless for convenience the subscribers for the 40 per 
cent sent their money to the Rosenthal Jewelry Company 
and the Rosenthal Jewelry Company sent the whole capital 
stock to the Baltimore corporation. 
#*•*•#*** 

273 Q. What did you do, if anything, as secretary- 
treasurer of the Rosenthal Jewelry Company in con¬ 
nection with the acquisition of the 60 per cent? 

Mr. Gordon. I object. 

The Court: The objection is sustained to that question. 
It is the same question. He may tell what he did and I will 
determine whether he was doing it as secretary or whether 
he was doing it as an individual and how he was doing it. I 
will have to determine that from all of the evidence in the 
case. 

274 By Mr. Bayre Levin: 

Q. Now, were the activities you have described in 
connection with the acquisition of the store in Baltimore 
in your opinion within the scope, as you understood it, of 
your duties as secretary-treasurer of the Rosenthal Jewelry 
Company? 

Mr. Gordon. I object. 

The Court. The objection is sustained. 

By Mr. Bayre Levin: 

Q. Who paid you, Mr. Goldnamer, for your activities in 
connection with the acquisition of the business in Baltimore? 
Mr. Gordon. I object. 

The Court. I think I will let him answer that. What pay 
he got. 

Did you get any separate pay for this? 

The Witness. No, sir. 

***###*** 

275 The Witness. What I meant to say was that in the 
26 years that I have been in the organization my 
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salary has been paid entirely by the E. M. Rosenthal 
Jewelry Company except for a few years, I don’t recall 
how many, the Kay Jewelry Company of Washington, the 
store of which I was the original manager, paid a part of 
my total salary. 

The Court. Did you receive any compensation either from 
the Kay Jewelry Company of Washington or the E. M. 
Rosenthal Jewelry Company in addition to your regular 
salary as secretary at any time during your connection 
with the E. M. Rosenthal Jewelry Company? 

The Witness. No, sir. 

• •#*****• 

276 By Mr. Bayre Levin: 

Q. What did you do for which you were paid a 
salary by the E. M. Rosenthal Jewelry Company from its 
commencement ? 

Mr. Gordon. If the Court please I respectfully object to 
that and any series of questions of that sort. 

It will be brought out in the case, it is a fact and it is 
known to everyone that in addition to being secretary- 
treasurer of this company he was also a president or vice- 
president of some 40 or 50 of these individual stores. 

We say also the extraction of various funds, ac- 

277 cording to my theory, as agent of the stores, he was 
also an officer of the Kay Associates and an officer 

of General Associates. 

Now I think the way to get at the thing is to ask this 
gentleman what he did, but I do not think he ought to be 
asked what he did in his capacity as treasurer of one or 
president of another, because that is the conclusion we are 
going to draw from all of the evidence, and it is impossible. 

The Mikado, as I spoke of, didn’t think that he was this 
and that and the other. 

The Court. In view of that statement of the various posi¬ 
tions he occupied, I think the objection is well taken. 

Mr. Bayre Levin. May I say to your Honor I asked this 
witness what he did for which he was paid by the E. M. 
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Rosenthal Jewelry Company. Now he was paid by the 
Kay Jewelry Company of Washington and the E. M. Rosen¬ 
thal Jewelry Company. He received a salary throughout 
the period. 

The Court. I am inclined to think though that he will 
have to tell what he did, the moneys received, and examine 
into all of his activities and then I shall have to determine 
how and in what capacity he was acting unless some specific 
sum of money was allocated at some time or another for 
some specific service. 

*#**#***# 

280 Q. Mr. Goldnamer, did the Baltimore store become 
subject to the supervision of the E. M. Rosenthal 
Jewelry Company which you have described? 

Mr. Gordon. Objected to. 

The Court: That objection is sustained. 

281-282 Bv Mr. Bavre Levin: 

m> « 

Q. Did the E. M. Rosenthal Jewelry Company 
supervise the Kay Jewelry Company of Baltimore? 

Mr. Gordon. Objected to. 

The Court. Overruled. 

Mr. Gordon. If the Court please, my objection is this. 
You understand it is our theory that these men like Mr. 
Goldnamer and Mr. Kaufmann and all the rest were all 
officers and directors of these stores as well as stockholders. 

The Court. What difference does it make about the 
supervision of the stores so far as the issues in this case 
are concerned? 

Mr. Bavre Levin. The question of the Rosenthal Jewelry 
Company establishing these stores and supervising these 
stores is the very' gist of our claim. 

The Court. I had not supposed there was any question 
but what the E. M. Rosenthal Jewelry Company did super¬ 
vise these stores. Is there any question about it? 

Mr. Gordon. Oh, yes, a very serious question. The thing 
is this, and I don’t think it is a very material point in the 
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case. I agree with your Honor there is no particular 
materiality, and it doesn’t amount to much, but my ex¬ 
perience in practicing law for about 30 years is I don’t like 
facts to get in a case of mine which are not material. 

Now I don’t know what will happen if they do. There¬ 
fore, I am trying to keep on a factual basis. 

Now, our theory about the thing is this, here are the 70 
stores and here is the E. M. Rosenthal Jewelry 
283 Company. These men are officers and directors of 
the E. M. Rosenthal Jewelry Company. They are 
also officers and directors of the stores. There is all sorts 
of work done for the stores. It is my idea when the people 
that do work for the stores, they do it in their capacity as 
officers and directors and stockholders of the stores. With 
the others Kaufmann had later headed Kay Associates 
Stores. It was the E. M. Rosenthal Jewelry Company. In 
a way there were two different things. They were doing a 
wholesale and retail business. For the last ten years of 
organization the Kay Associate's and Cecil Kaufmann has 
grown up entirely from the stores. There is a great deal 
of supervision by Mr. Cecil D. Kaufmann. 

Mr. Bayre Levin. Except- 

Mr. Gordon, (interposing) Would you please let me 
finish? You have interrupted my train of thought. 

Mr. Bayre Levin. Pardon me. 

Mr. Gordon. What Mr. Levin has been trying to do all 
through this case is in some way or other establish in the 
case some sort of conclusion about what the Kay Associates 
and Cecil are doing now is what the Rosenthal Jewelry Com¬ 
pany did all the time. My theory is what they are doing 
now, and much better, is what these individual men did as 
officers and directors. I don’t think the point is controlling, 
but it would be awful bad for something to get in the case 
that is not so. 

The Court. If there is objection you would probably 
have to show just what was done by the people instead of 
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asking the question which does call for a conclusion as to 
whether E. M. Rosenthal Company supervised the stores. 

*#***##** 

284 Mr. Wilkes. What did he do after they started the 
retail business? What did he do and what did Mr. 

Kaufmann do, if he knows. 

The Witness. We both supervised the stores. 

Mr. Gordon. You both what? 

The Witness. We both, principally Mr. Kaufmann in the 
beginning, and myself supervised the stores completely. 

Judge, I don’t know whether this will save time or 

285 not, but may I add- 

The Court, (interposing) Go ahead. 

The Witness. I have tried to explain it until very re¬ 
cently there was never any question of who was president 
or secretary or what happened, or anything of the kind. 
The Court. That is frequently what makes lawsuits. 

The Witness. I suppose so. It was one pot of money. 
We all had a pot of money and if there was something to be 
done we did it. 

#*####*** 

Q. In connection with furnishing merchandise what did 
you and Mr. Kaufmann do in relation to the Baltimore 
store? A. Mr. Kaufmann did not do anything regarding 
merchandise except from time to time he advised. He 
didn’t claim to know much about merchandising. He ad¬ 
vised a great deal about how to sell it, and what percentage 
to mark up and how to do it. He was the most active per¬ 
son in the organization, but I did practically 100 per cent 
of the wholesale buying for the E. M. Rosenthal Company 
who in turn sold it to the retail part of the organization. 

• •••##•** 

286 By Mr. Bayre Levin: 

Q. Did you or Mr. Kaufmann receive any payment 
for the supervision services rendered the Baltimore, Mary¬ 
land, company? 
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The Court: That is from the Baltimore company? 

Mr. Bayre Levin. From the Baltimore company. 

The Witness. No, that was included in the 10 per cent. 

Mr. Gordon. Now, if the Court please, I move to strike 
that. 

The Court. The answer is no. 

Mr. Gordon. The answer is no, and the rest of it is 
stricken. 

Mr. Wilkes. May it please the Court, I submit the 
287 balance of that answer appropriately should stay in. 

It gibes completely with my recollection of what he 
said was the discussion at the time of the Biltmore meeting 
and the time of the organization of the E. M. Rosenthal 
Jewelry Company. 

The Court. The answer was no. The question was 
whether he was paid anything by the Baltimore company, 
and the answer is no. 

Mr. Wilkes. The balance was a voluntary statement, and 
I take it your Honor is ruling it out for that reason. 

By Mr. Bayre Levin: 

Q. Who did receive payment for that supervisory service 
rendered by you and Mr. Kaufmann ? 

Mr. Gordon. I object. 

The Court. Objection sustained. There is no evidence 
respecting it. 

By Mr. Bayre Levin: 

Q. Did anybody receive payment for that supervisory 
service? A. None that I know of, no individual. 

Q. Did any corporation receive payment? 

Mr. Gordon. The same objection goes to this. 

The Court. Sustained. 

Mr. Gordon. And I move the last question and answer 
be stricken out where he said no individual. I should have 
objected and Mr. Goldnamer, don’t answer so quickly until I 
can make objections. 






210 


The Court. All right, objection will be sustained and 
the answer stricken. 

288 You may show what payments were made. You 

mav show to whom thev were made. 

• • 

By Mr. Bavre Levin: 

Q. Do you know what payments were made, if any, for the 
supervisory service rendered by you and Mr. Kaufmann? 
Mr. Gordon. I object to that. 

The Court. Objection sustained. 

By Mr. Bavre Levin: 

Q. Do you know whether the Baltimore company made 
any payment for this supervisory service to any person or 
corporation ? 

Mr. Gordon. Object again. 

The Court. Sustained. 

Mr. Gordon. May I say something off the record? 

The Court. Yes. 

(There was a brief informal discussion, at the conclusion 
of which the proceedings were resumed as follows:) 

The Court. If it is important to determine what the pay¬ 
ments made by the Baltimore company were for, I will have 
to have the evidence and not the conclusions. 

Bv Mr. Bavre Levin: 

y y 

Q. Were you an officer of the Baltimore company on its 
organization? A. I don’t recall. I am right positive that 
I was a director. I believe I was Vice-President, but the 
record will show. I don’t recall. 

• ###**## * 

291 Q. Will you proceed to relate the circumstances 
under which the other corporations subsequent to the 
Baltimore store were organized? Explain fully the part 
taken by you, or by Mr. E. I. Kaufmann, or Saul Kaufmann 
and Albert Levi, or Mr. Rosenthal in their formation? A. 
Starting with the one after Baltimore, Maryland? 
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292 Q. Yes. A. That would be Hartford, Connecticut. 

Q. Proceed. A. There were 600 shares. The 

record, of course, will show who got the shares, and their 
percentages would appear. 

The circumstances under which that store was opened, 
except for the fact that it was a new store, were similar to 
those under which the preceding store was formed and 
operated. 

Q. Describe it. A. The Hartford, Connecticut, location, 
I believe, was suggested by Mr. Albert Levi. The town, 
likewise, was suggested by him. He went there originally, 
and we discussed regarding the distribution of the stock and 
so forth and so on, but what was discussed regarding the 
distribution of the stock and so forth, your Honor, would 
not be easy for me to actually recall, but I might say that 
the store was practically just another store in which were 
interested the senior partners, who suggested Hartford, 
Connecticut, and we went there and opened up the store. 

Mr. Kaufmann located or alioted the stock, probably hav¬ 
ing discussed it with me. 

Then, we proceeded to operate the store. 

Q. Did you know who arranged for the lease, or the 
physical facilities? A. Mr. E. I. Kaufmann. 

Whether or not Mr. Albert Levi assisted him, I do not 
recall. 

I know I went up there and, on my advice, certain 

293 things were done. My advice and opinion was asked, 
because, originally, the location was not very good. 

We did get a good location in later years, and we moved 
down into a more prominent location. 

Q. Then the next store? A. The next store is Kay 
Jewelry Company of Worcester, Massachusetts. These 
were somewhat peculiar circumstances. 

Q. How is that? A. The Kay Jewelry Company of Wor¬ 
cester, Massachusetts, was something of a peculiar circum¬ 
stance. I might mention that it began from its inception 
due to the fact that Mr. Saul Kaufmann and myself were 
interested in the Hadley Furniture Company in Worcester, 
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Massachusetts, and we had available for it a large building 
in what might not be called a fair—well, let me put it this 
way, it might be called a fair furniture location, but not too 
good in our judgments, not too good a fair jewelry location. 
But these gentlemen concluded among themselves that they 
would take the store next to the furniture store—there being 
a doorwav cut in between, wliere they could have access to 
the thousands and thousands of accounts—and formed the 
Kay Jewelry Company, and obligated to each other this 
matter of rent, of finally getting it down to a very nominal 
sum of $250 per month. 

That is how, and the reason for the Kay Jewelry Com¬ 
pany having been formed in what was considered a time, 
maybe, a 20 percent or 25 percent location. 

It has succeeded very well, indeed, and notwithstanding 
the fact that there was another store, under a dif- 

294 ferent name, owned by the same gentlemen, as a 
matter of fact, and in the same town, known as the 

Whalen Jewelry Company; that store has still remained, 
and has been very successful. 

*##*«#•*» 

Q. What part, if any, did you have in the installation of 
the fixtures and the getting of the Worcester, Massachusetts, 
store in operation? A. None. I only had to do with the 
merchandising in that particular store. 

Q. Do you know if Mr. E. I. Kaufmann had anything to 
do with it? A. I do not think so. Mr. Saul Kaufmann, 
who had quite a knack for fixing up stores, I think had a 
great deal to do with the kind of windows and the kind of 
wall cases and floor cases of all of the earlier stores. 
#*#####*# 

295 Q. Proceed with your answer. A. If I might say 
so, vour Honor, I would like to make an observation 

here regarding Boston, Massachusetts, that would save 
quite a bit of time, by saying that Boston, Massachusetts; 
Peoria, Illinois; and Buffalo, New York; were conceived at 
the same time. 
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I might further say that there was a common practice in 
the establishment of joint stockholdings to the extent that 
they were held, and the character of the stock and so forth, 
so far as these stores were concerned, was entirely different 
from that, or at least largely different from that of any of 
the other stores that were opened up either before or since 
that time. 

With your permission, your Honor, I shall use those three 
stores at one time. 

Q. Do anything you can to save time, but give us the 
facts. A. Boston, Massachusetts; Peoria, Illinois; and 
Buffalo, New York, were decided to be opened. They were 
decided to be opened upon what Mr. E. I. Kaufmann 
296 termed a promotion idea. And he, less than anyone 
else, liked the idea. 

I think the idea emanated from a brother of Mr. Rosen¬ 
thal. 

I do not recall that any of the other partners had any 
objection to it. But I do remember that Mr. E. I. Kauf¬ 
mann decided that he did not want to have a personal part 
in selling stock to anyone except on the same basis that 
everybody would share and share alike. 

But it was finally determined that these three stores 
should be organized on a preferred stock and common stock 
basis; seven percent preferred stock, and the common stock 
either $1 or $5 per share, according to the requirement of 
the state in which the stores were located. 

The preferred stock stockholders were given, for a nomi¬ 
nal amount of $1 or $5, one share of common stock. In other 
words, they were sold one share of common stock with every 
three shares of preferred stock. 

The individuals in the E. M. Rosenthal Jewelry Company, 
or some of their families, took a few shares on that basis. 
But that much remaining of the preferred stock which was 
not sold to outsiders was given or taken by E. M. Rosenthal 
Jewelry Company for themselves as their right of what I 
might term, for want of a better word, “promoting” the 
business, of course. 



Of course, it developed—if I may be excused from saying 
so, that it was a very tine investment, even for the outsiders. 
But, with that exception, those three stores were opened in 
about the same manner that the other stores were. 

297 I do not think it is necessary to take the time to say 
who did this and who did that and who did the other 

thing. However, I would like to repeat that we did—all of 
us—anything that we thought was necessary for the further¬ 
ance of both the wholesale house or the retail units. 
####*#### 

Q. Did you, in connection with the three stores you have 
described, have anything to do with the making of the stores 
ready for doing business? 

Mr. Gordon. So that the question will be clear to me, Mr. 
Levin, are you referring to Boston, Massachusetts; Peoria, 
Illinois; and Buffalo, New York? 

Mr. Bay re Levin. Yes. 

The Witness. Yes, as to those three stores. 
*#•###### 

298 A. Mr. E. I. Kaufmann and Mr. Levi made and 
personally guaranteed for a period of time the 

Buffalo, New York, lease. 

They made the Peoria, Illinois, lease. 

The Boston, Massachusetts, lease was made with a man by 
the name of Carpenter. 

I went along as understudy to assist Mr. E. I. Kaufmann 
who made the leases and the renewals thereof. 

The question of furnishing the merchandise, there is no 
need to repeat. That was done like it was done before. I 
had charge of that. 

Mr. Saul Kanfmann had charge of the interiors, and so 
forth and so on. 

Young Mr. Kaufmann was my assistant in the part of this 
work with which I was particularly concerned, and I might 
say, in that regard, that I took charge of the mechanical 
part of getting in the money—speaking of the financing— 
and transferring it in one lump sum to the bank in which 
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wo had decided to make the deposit of the company in that 
particular town. 

The Court. As to each store? 

The Witness. Yes, your Honor. 

By Mr. Bayre Levin: 

Q. Turn now to The Kay Jewelry' Company of Toledo, 
Inc., Toledo, Ohio. A. I do not know anything particularly 
about The Kay Jewelry Company of Toledo, Inc., of Toledo, 
Ohio. I have been asked before, and I find that I did get a 
few shares of that company about 18 months after the com¬ 
pany was formed. 

299 Q. Give us your best recollection. A. My best 
recollection is that that was Mr. E. M. Rosenthal’s, 

as it were; his baby, as it were. 

He had a furniture storv in which he had, I think, all of 
the controlling interest, certainly the controlling interest. 
We decided, like we did in the Worcester, Massachusetts, 
store, to take one side of the store and make a jewelry 
company out of it. 

And the question of outsiders, of the matter of fixtures, 
which I think Mr. Saul Kaufmann also supervised, and the 
division of the stock, if anybody had anything to do with it 
other than Mr. Rosenthal I do not know, because I did not 
have charge of the financial setup of that store. 
######### 

Q. Exhibit 2 [referring page of Stipulated Exhibit 1 
marked ‘Exhibit 2’] shows in connection with the Rosenthal 
family that they had a 42 percent interest in it, and that 
Mr. Kaufmann did not own any in the original distribution. 
A. I would have to check that up. I know in the beginning 
that I did not have any of it, according to the best of my 
recollection. 

Q. You did not either, but subsequently you say you did 
get a small amount? A. As long as I was asked about it, 
why, I did look up the records of it, and I found that I had a 
substantial amount of it later on. It was given to me 

300 later on. It was not given to me at that time. 




After I* was questioned about it, as I say, I looked 

at mv records and found that I had 15 shares of common 
•» 

stock and 30 shares of preferred stock, or vice versa. I got 
those shares. I do not know how I got them, but I owned 
those shares 18 months after the organization of the store. 

I repeat, I do not know anything about the formation. 
That was a special situation of Mr. Rosenthal’s, so far as I 
know. 

####*###* 

Q. Whalen Jewelry Company, Worcester, Massachusetts, 
is the company to which you referred before? A. Yes. 

Q. Will you describe the circumstances there in regard, 
particularly, to what you did, and what the other members 
of the group did to whom you have referred ? A. I did not 
do very' much, myself. 

We realized that if we could get the results through Kay 
Jewelry' Company of Worcester, Massachusetts, a way up 
on the end of the street, on what we would call a 20 percent 
or 25 percent location, we thought that we were smart 
enough to own another store, under another name, in 
301 a good location, and make money. 

I am glad to say that our intuition, or judgment, 
was correct. 

We formed the Whalen Jewelry Company. And, because 
one of the associates of one of the original partners I think 
in the Hadley Furniture Company was named Whalen— 
and this was a good, old, Irish name, we thought that for 
trading purposes we would call it the Whalen Jewelry Com¬ 
pany. Therefore, we did so. 

By Mr. Gordon: 

Q. And Mr. Levi got the principal part of the stock? 
That is right; is it not? A. I think so. 

Q. He did, did he not, get the principal part? Mr. Levi? 
You said that you thought so. I think you know that is a 
fact, do you not? A. As well as my recollection goes, he did. 
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Q. It is in Exhibit 2, the second one in the second group, 
the seventh one in all. A. Yes, sir. 

*###**#** 

302 By Mr. Bayre Levin: 

Q. As to your personal contribution to the estab¬ 
lishment of that store in any way, have you any recollec¬ 
tion? A. None, other than what I have said before. I do 
know specifically that this was in the early 1920’s along with 
the other stores. 

I had not at that time felt my oats—if I may be per¬ 
mitted the vernacular—and I was just taken along more or 
less as a companion and a student in the ways of these more 
experienced men. 

I do remember going up there once or twice later on. 

I know that I took care of the merchandise for the store, in 
the regular manner. 

Q. Can you say what contribution Mr. E. I. Kaufmann 
made ? A. A very important contribution as to the decision 
as to the location, and as to the allocation of the stock, 

303 and the personnel. 

I would like to speak about the personnel. He 
either furnished the personnel or passed on the manage¬ 
ment. As it comes back to me now, the brother of the man¬ 
ager of the furniture store was probably suggested as a 
potential manager to Mr. E. 1. Kaufmann, and he gladly 
submitted to it, not from the fact of his business judgment, 
but from the fact that he wanted to do something for a 
brother of one of his partners. 

Q. The next is the Marx Jewelry Company, of Wash¬ 
ington, D. C. A. Yes. 

Q. Will you describe the circumstances there with parti¬ 
cular reference to your personal contribution? A. This is 
a little bit of a special circumstance*. 

This is another one of our accommodating each other to 
help the families along. There was a man by the name of 
Richter, who was located on the corner of 7th and G Street, 
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a location now occupied by a jewelry store known as Kent 
Jewelers. 

He was not doing so well. T talked to them about the 
matter to see what we could do about getting it. We ac¬ 
quired that and changed the name to Marx Jewelry Com¬ 
pany. 

It may be a compliment to Mr. Kaufmann’s family, and 
since I claimed that my first name was Marcus, so anybody 
by the name of Marx could take honor for it, if he wanted to. 
In any event, we opened that store and turned over the 
management to my brother-in-law, Louis Loeb, now de¬ 
ceased. 

The distribution of stock in that store was left up to me 
to a very great extent. 

304 Q. What did you do ? A. When I did not see fit to 
give my brother-in-law as much as Mr. Kaufmann 
thought he was entitled to, he insisted on him taking more 
stock than given to any outside person, therefore, some of 
the other shares of the other stockholders in the store, would 
be, naturally, lessened to some small extent. 

Q. When you speak of “the other stockholders” in that 
store, to whom do you refer? A. Principal stockholders, 
the individual members of the families of the five owners of 
the E. M. Rosenthal Jewelry Company. 

Q. Was there a general practice in the stores you have 
described, of the other stores shown in this exhibit also, as 
to making available stock to the persons you have described 
as outsiders. 

Mr. Gordon. That is a pretty broad and involved ques¬ 
tion. Will you read that, please. 

The Court. Read the question. 

(The pending question, as above recorded, was read by 
the reporter). 

The Court. The witness may answer the question. 

The Witness. Would you mind repeating that question 
again? 
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By Mr. Bay re Levin: 

Q. Was there a general practice in the stores you have 
described, and the other stores shown in this exhibit, as to 
making available stocks to the persons you have de- 

305 scribed as “outsiders”? A. Well, I would not think 
I should say what stores, these stores or any others, 

but I would say, as a general practice, that we were all sub¬ 
ject to human emotions and frailties, if you might put it 
that way, and if some member of one of our families was 
going into business, we would say he would be entitled to 
and he would be given, regardless of the fact of whether or 
not he had experience which was a little bit better than 
somebody else, or not, we would give him more than we 
would give to a stranger or somebody else who was just 
looking for a job. 

Q. As to the other persons who were not connected in the 
family what was your practice with respect to making stock 
available to them? A. The ones that were not in the family? 

Q. I mean, not really members of the group of five. A. 
They were given stock according to our opinion as to their 
worth to the business, and their right, either having earned 
it by conscientious effort and good results in the stores in 
which they worked, or managed. 

For example, if the man in Baltimore, Maryland, or in 
Boston, Massachusetts, or one of these early stores, had 
shown fine results and had only gotten a small amount of 
stock, and we opened a store in some other city, out of the 
40 percent that we generally gave and distributed we would 
actually give managers that we wanted to keep and hold 
and make happy, a financial interest in the new store that 
we were then establishing. 

306 Q. Mr. Goldnamer, going to the Kay Jewelry Com¬ 
pany of Charleston, West Virginia. A. Yes. 

Q. Will you relate the circumstances there? A. The Kay 
Jewelry Company of Charleston, Charleston, West Vir¬ 
ginia, was suggested to us by a furniture partner, Alvin 
Lindenberg. 

• ######*« 
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Q. Proceed. A. He was the manager there of one of the 
Hadley Furniture Company stores in Charleston, West 
Virginia, and he called to our attention—I do not remember 
to just whom, but he called to our attention the fact that 
there was a very good location there. 

Q. Give the details. A. He told us there was a man there 
by the name of Ernst—E-r-n-s-t—an old time optician, who 
was getting old, and who was willing to sell his business and 
his name, and to rent his store. 

He owned the store. lie was not doing so well in the 
jewelry business. It turned out that he wanted a good 
tenant for the store, and he wanted to retire, more or less. 
I say, “more or less” because when I went down there and 
bought him out, he insisted on keeping his name in the 
business, at first. Then, I showed him that was not practi¬ 
cal, on account of advertising cuts, newspaper mats, and 
of having to have separate stationery, and all of this 
307 sort of thing and so forth and so on. 

Well, he submitted to that, and finally, lie did insist 
on being put on the pay roll so that it would leave him a 
place to meet with his old customers and so forth and so on. 

Q. What did you do? A. So, I made a deal with him 
whereby he was to draw the very munificent salary of $50 
a week. He could come in and go as he pleased. If I re¬ 
member correctly, he pleased to go there to meet with his 
old customers and things of that kind, then when he saw the 
hustle and bustle of an organization such as ours, it was 
just too much for him, so that he resigned from his position 
around Christmas time. He did not stay very much be¬ 
yond then. 

Further than that, the distribution of the stock, the setup, 
and so forth and so on, was tin* same, except I might add, 
if I may—I do not want to take up the time to look at the 
record, but if I remember correctly the record—and the 
record will show correctly just what the facts are—I think 
Mr. Lindenberg was given by Mr. Kaufmann probably 25 
percent interest in that jewelry store, and the manager 
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having come from the manager or assistant manager of 
another company in Worcester, Massachusetts, he was 
transferred down to Charleston, West Virginia, as manager 
there, and he was given $5—Well, I do not recall the figure, 
but he was given 25 percent of the stock, or something like 
that. 

That accounted for 25 percent of the stock to him and 
25 percent of the stock to the other man. 

The other 50 percent was divided according to Mr. 

308 Kaufmann’s and my idea of what was right and 
proper among our partners. The record will show 

what percentages were given. 

Q. You mentioned something about your acquiring the 
business. Would you give me some details on that? A. I 
went down there with Mr. Kaufmann’s direction, he having 
given me needed advice, and with his full knowledge and 
advice I made the deal after we had discussed the matter, 
I bought the store and—I really did not buy the store, it¬ 
self, but I bought out the business and rented the store 
from this man. I then called up Mr. Kaufmann, or came 
back immediately, and told him what I had done, and he 
acquiesced in it. That is all there is to that. 

Q. Turn now to the Kay Jewelry Company, Providence, 
Rhode Island. Tell us about that. A. That store was 
opened primarily for one Horace Dryfoos—H-o-r-a-c-e 
D-r-y-f-o-o-s—now deceased. His uncle or rather his cousin 
or uncle had something to do with the negotiations for the 
store and so forth and so on. After we decided on the place, 
the location and so forth and so on, we gave Mr.—excuse 
me a minute while I think of the name—Mr. Ottenheimer— 
O-t-t-e-n-h-e-r-m-e-r—and he has now changed his name to 
Ottimer—O-t-t-i-m-e-r—that is what his name is now, he 
was given a liberal amount of the stock which went to him 
because he is what is called, I believe, a finder. In other 
words, he helped to get the location and so forth and so on. 

I recall that there was some objection to the 

309 amount of stock that was allotted to him. 






But tliose were the facts, as I recall them. And in 
every other respect the store was operated and managed 
like the rest. 

Q. Who made the objections to the amount allotted to 
him? A. Mr. E. M. Rosenthal. 

Q. What was the basis of his objection? A. Well, that 
Mr. Kaufmann, with my cooperation and acquiescence was 
too liberal to a man that had done nothing to help—and a 
relative of his—and the location, and so forth. 

Q. Did Mr. Rosenthal, personally, do anything in con¬ 
nection with the inception of this particular retail business? 
A. Yes, I think that he had some discussion with Mr. 
Ottimer, because, if I am not mistaken, he lived in either 
Toledo, Ohio; or, Detroit, Michigan—they were old friends. 
And he talked to him about it. 

But, so far as the distribution of stock, and the opening 
of the store, and the location of the store, the matter of the 
leases, and so forth and so on, and the merchandising, it was 
left to Mr. Kaufmann and myself, to some extent, just like 
the other stores. 

Q. Do you know whether it was a frequent circumstance 
for members of the group of five to discuss allotments made 
to outsiders, whether they were large or small, or how they 
should be allotted? 

***##*#* * 

310 A. I do recall that there was, from time to time— 
you say, was there—let me put it this way, you see, 
Mr. Kaufmann and myself, after 1923, we lived in Wash¬ 
ington, D. C.; these other men lived in other cities. 

And I recall no certain time, but from time to time, not 
being put on the pan—so to speak—but just something like 
this, “Why did you do this?” and they would ask as to this 
and that and the other thing. They would say, “Who got 
this stock? How is this progressing?” and so forth and 
so on; but not anything objectionable or in the way of 
criticism that I can recall, just as a matter of knowledge 
of how the business was being conducted, and so forth and 
so on. 
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Q. And how the stock distributions were being made? A. 
And how the stock distributions were being made. 

Bv Mr. Gordon: 

(,). That is, you say they made inquiry in regard to that? 
You mean your answer would be “No”; do you not ? A. 
“Yes.” They did inquire as to how the stock distributions 
were being made. It was di*cu<sed informally with me 
from time to time. They just wanted to know how tilings 
were going on. It was more as a matter of information 
than anything else. 

311 Q. You say some things here which are a little 
vague and indefinite. You mean, when you say “We” 
one of these men of whom you are talking? A. Yes. Or 
when we were talking together. We had occasion to be to¬ 
gether. I remember once or twice a year we would get to¬ 
gether on a clambake, or at an outing of some kind or other. 

Sometimes we would have meetings in New York when 
the furniture men or the jewelry men happened to be to¬ 
gether. I do not recall any definite time of an arranged 
meeting. 

Bv Mr. Bavre Levin: 

* 

Q. Turn now to The Ross Company, Washington, D. C. 
Tell us about that. A. The Ross Company of Washington, 
D. C., was originally a clothing store. 

Mr. E. I. Kaufmann and myself thought we were smart 
operators, so we were not satisfied with furniture and 
jewelry. We thought we would like to go into the clothing 
business. 

Q. What did you do? A. We opened up a sort of a 
ladies dress house and so forth and so on. It did not prove 
too successful. So we thought we could salvage our money; 
in other words, we decided to make that a credit jewelry 
store, and assessed the stockholders, I believe, about 66 
and % of what they had put into the clothing business, and 
sold out the ladies ready to wear, dresses, and so forth, and 



opened up a jewelry store there at that time which was 
known as The Ross Company. 

Q. What stockholders did you assess? A. All the 

312 stockholders of The Ross Company. It was then the 
Ross Clothing Company. 

Q. Turning to Tcgun Company, Incorporated, Hartford, 
Connecticut, which I think was formerly the Whalen Jewelrv 
Company, of Hartford, Connecticut. A. You have it just 
the other way around. The Whalen Jewelry Company, 
Hartford, Connecticut, was formerly the Tcgun Company. 

I was passing through Hartford, Connecticut, one time 
and I stopped on a side street, not a very good street, called 
Asylum Street, in Hartford, Connecticut. I was on my way 
up to the state of Maine, to see Mr. Kaufmann and his wife. 

I had been told that there was a store there for sale. I 
went in there, during the time that 1 was waiting between 
trains, and looked at the store. I saw a man by the name of 
Tegun. I talked to him. I gave him a proposition there, 
or he gave me one that we would take over his business, 
employ him as manager, and give him so much money. 
That was all I did at that time. 

I went on ray way up to the state of Maine; I discussed 
it with Mr. Kaufmann, and he decided, and we decided, 
both of us, that maybe it would be a fair venture. And we 
bought that and we ran the company as Tegun Company, 
Incorporated, for a while. 

Q. What did you do? A. Then we bought him out and 
changed the name; we changed the location of the store, 
now known as the Whalen Jewelry Company. 

313 The other particulars about the store are about the 
same as the other stores I have talked about. 

Q. Turning to Kay Jewelry Company of Lancaster, 
Lancaster, Pennsylvania. Tell us about that. A. 

314 That was more or less a special—as the attorneys, 
your Honor, seem—that is not my word—a special 

situation. 
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By Mr. Gordon: 

Q. Lot me say this to you, Mr. Witness; that is not my 
word cither, at all. A. Well, whosever word it is—1 am not 
trying to ho facetious, your Honor, 1 am just trying to get 
along. 

The Court. I understand fully. 

By Mr. Bayro Levin: 

Q. Was that because Mr. Saul Kaufmann lived in Head¬ 
ing, Pennsylvania, and that is the reason they bought the 
store 1 ? A. Well, the store is something like this: 

Mr. Saul Kaufmann’s daughter was being married. And 
her husband—well, Mr. Saul Kaufmann wanted him to go 
into the jewelry business. And wo opened a store in Lan¬ 
caster, Pennsylvania. This was a jewelry business, and 
Mr. Saul Kaufmann or his daughter or his son-in-law got a 
major part of the stock. 

Q. Did you have anything to do with the set-up of that 
company [Kay Jewelry Co., Lancaster] ? A. No, sir, ex¬ 
cept the acquiescence in the distribution of the stock, and the 
furnishing of the merchandise. 

Q. Who conceived of that store, whose idea was that? A. 
I think it was Mr. Saul Kaufmann’s idea. It was either his 
or Mr. E. I. Kaufmann’s idea. 

Q. Why was your acquiescence necessary to be given to 

the way the stock was distributed? A. Well, after the 

very beginning—that store was opened in 1926— 

315 and Mr. Kaufmann and 1 had been active together 

for three vears in the E. M. Rosenthal Jewelrv Com- 
* • 

panv. And it was his practice to confer with me and get 
my approval on the distribution of stock. And 1 am quite 
sure that in this particular case he discussed it with me, 
because his brother, or a member of his brother’s familv 
was getting a larger interest than the members of the other 
families would otherwise get. 

I, of course, acquiesced in the reasonableness of that. 
##**###*# 




226 


316 Q. Turning now to the Worth Jewelry Company, 
Toledo, Ohio. Tell us about that. A. That was a 

store that Mr. E. M. Rosenthal suggested be formed. 
He had an important part of it. It was in a building on 
Summit Street, that lie owned. 

We rented for a few years. It proved to be very un¬ 
successful. We closed it up, paid off the creditors, I was 
made receiver, and we closed it up. What was left from the 
sale of the accounts was given to the Kay Jewelry Com¬ 
pany, or to the Home Furniture Company, and that was 
an end to it. 

Q. Mr. Goldnamer, you frequently use the term “we” in 
saying that “we ran it” or “we closed it out” or “we ac¬ 
quired it” or something of that sort. To whom do you refer 
when you use that term “we” as you have used it here? A. 
1 would say that I mean by that Mr. E. I. Kaufmann and 
myself, with the acquiscence or knowledge of the other stock¬ 
holders or partners. 

I will have to repeat, your Honor—if you will ex- 

317 cuse me—that none of us to my knowledge ever 
stopped to think whether it was this or that or the 

other kind of business, whether it was retail or wholesale 
or anything like that, but when we had a job to do, we went 
ahead with it and did it. When I said “we” now, I mean 
the same thing. 

By Mr. Bayre Levin: 

Q. That is, the five? 

Mr. Gordon. I object. 

The Court. I did not follow your remark, Mr. Levin. 

Mr. Bayre Levin. I said “That is the five.” 

Mr. Gordon. He was he was speaking of himself and E. I. 
Kaufmann, as I understand it. 

The Court. He said he had the acquiescence of the other 
partners. 

By the Court: 

Q. Is that right? A. In other words, we did not call them 
ud or write them a letter and ask them if we could do this 
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and that or the other tiling for the benefit of the others; we 
had their trust and confidence, and we went ahead and 
did the job. 

Q. And there was no objection ? 
##**•**#*# 

A. None, your Honor. 

Mr. Wilkes. May it please tlie Court, may I just sav, 
in the interest of clarity, that T would like to suggest to 
the Court consider asking the witness this question: Whom 
do you mean by “the others” ? 

By the Court: 

318 Q. To whom do you refer when you use the term 
“the others”? A. Saul Kaufmann; or, when lie was 
living, A. J. Levi; E. M. Rosenthal; those are the ones I 
mean bv “the others.” In other words, those besides my- 
self and E. I. Kaufmann. 

#####*** * 

Q. We come now to Lowe’s, Inc. Tell us about that. I 
believe this is located in Columbus, Ohio. A. Lowe’s, Inc., 
Columbus, Ohio, was a store conceived and requested to be 
opened by Mr. Albert Levi for his, I think, in-law or nephew 
in Columbus, Ohio. 

We ran it for a number of years and, if I am not mistaken, 
we closed out the account and stock in trade to Kay Jewelry 
Company of Columbus, Ohio, and called it a day. It was 
not successful. 

Q. Who closed it out? A. The same answer that I gave 
before “we.” 

By Mr. Gordon: 

Q. That is to say, you and Mr. E. I. Kaufmann ? A. Us 
or the employees or supervisors or associates or assistants 
to whom we delegated that part of the work. 

I mean it was Mr. E. I. Kaufmann’s final say-so, I think, 
as to whether or not we should close out a store or open a 
store, and so forth and so on. 
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He would discuss it with mo more than anvone else. I 

w 

would discuss these things with him more than anyone else, 
and we would come to some conclusion on it. 

When I sav “ we” l mean it was done bv us actuallv, 
319 or some of the younger men in the organization to 
whom we delegated as assistants this dutv. It mav 
have been one of the younger Levi’s, or Cecil Kaufmann, 
or it may have been one of the other Kaufmanns, or it 
may have been George Marx, or any of the men who had 
been with us for a number of years. 

But the authority for so doing came from Mr. E. I. Kauf¬ 
mann or myself, or both of us. 

By the Court: 

Q. Or both of you? A. Yes, sir. 

By Mr. Bayre Levin: 

Q. That was the practice that was followed ? A. Yes, sir. 
******** * 

321 [Plaintiffs’ Exhibit No. 1 admitted: Certificate of 
Incorporation of the E. M. Rosenthal Jewelry Com¬ 
pany. 

Plaintiffs' Exhibit No. 2 received: Trattner agreement, 
dated September 1, 1928] 

* ******** 

323 Q. Can you say what stores are referred to in that 
paragraph [of Trattner Agreement] as being the 

stores owned bv the three individuals and the Rosenthal 
Jewelry Company, in which they owned the controlling 
interest and operated same ? 

The Court. Is there any controversy as to that? 

324 Mr. Gordon. Of course it refers to the stores that 
had been established up to that time, by the Rosen¬ 
thal Jewelry Company, there is no doubt about that. That 
is to say, they have been established by these parties. 

Mr. Bayre Levin. It refers to all of the stores. 

The Court. I think the language is clear. It refers to the 
stores that had been organized prior to that time, since 
1919? Or does it go back further than that? 
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Mr. Gordon. As a matter of fact, since 1916. 

The Court. It goes back as far as 1916? 

Mr. Gordon. Yes, your Honor. 

Mr. Wilkes. We concede that. 

The Court. I think it is clear. Proceed. 
##**##*** 

325 Q. Are the statements in this first paragraph be¬ 
ginning with “ Whereas’* true? A. They are. 

Q. Have you read the second paragraph, now? A. Yes. 
Q. Are the statements in the second “Whereas” para¬ 
graph true? 

***•##**• 
A. Yes. 

*##*#**## 

327 By Mr. Bayre Levin: 

Q. Under paragraph 6 of this agreement Mr. 
Trattner agrees as follows: 

328 “6. The party of the first part,” which is Mr. 
Trattner, “further agrees to purchase from the 

E. M. Rosenthal Jewelry Company, one of the parties of the 
second part, all of the stock and merchandise which may be 
required for the opening of the said stores and to purchase 
from the said E. M. Rosenthal Jewelry Company all the 
stock and merchandise required from time to time for the 
maintenance, conduct and operation of the said stores on 
the same terms and conditions that the said E. M. Rosen¬ 
thal Jewelry Company now supplies the stock and merchan¬ 
dise required of the other Kay Jewelry Stores operated by 
the parties of the second part, it being agreed, however, 
that should the said party of the first part purchase any 
jewelry stock or merchandise, independently, or otherwise 
than through the E. M. Rosenthal Jewelry Company, that 
10 per cent of the amount of the cost of any stock or 
merchandise so purchased shall be paid over to the said 
E. M. Rosenthal Jewelry Company.” 
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Is that being carried out or, let me put it this way: do 
you know, Mr. Goldnamer, whether paragraph 6 of Plain¬ 
tiffs’Exhibit 2 has been carried out? A. Yes. 

Q. Now: is it being carried out today? A. Yes. 

********* 

329 Q. Will you read the next paragraph, No. 7? A. 
Paragraph 7 reads: 

“7. The said party of the first part further agrees to 
pay to the said E. M. Rosenthal Jewelry Company, an 
amount equal to 2 per cent on the total net sales of each of 
the said stores to be opened pursuant to the terms of this 
agreement. ’ ’ Is that what you had in mind ? 

Q. Yes. You have read it? A. 1 just read it out loud. 

Q. Is that provision being performed? A. Your Honor, 
there is a way, the way this question is asked, if I could go 
into—if I could just answer it another way. 

By the Court: 

Q. Just now you must answer this “yes” or “no.” A. 
Under those circumstances, the answer is—“no.” 

By Mr. Bayre Levin: 

Q. Why is not being performed? 

Mr. Gordon. Did he not say that was contained in the 
correspondence? I object. 

The Court. I will allow the witness to answer this 

330 if he can answer it without reference to the cor¬ 
respondence. 

By the Court: 

Q. Can you? A. I can explain it without referring to the 
correspondence. 

Q. Do so. 

Mr. Gordon. If this has been changed pursuant to cor¬ 
respondence, it seems to me the correspondence would be 
binding. 

The Court. If it develops that it was changed by corre¬ 
spondence, of course, I will require the correspondence to 
be produced, or I will ignore the testimony. 
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By Mr. Bay re Levin: 

Q. Proceed. A. When we originally made this contract 
with Mr. Trattner, we gave him 70 per cent of the stock. 
Therefore, we thought that due to the fact that he was going 
to get a large percentage of the profits that the E. M. Rosen¬ 
thal Jewelry Company was entitled to 2 per cent of the 
sales of the total net sales of each store that he opened in 
addition to the 10 per cent for the purchase and supervising 
charge; that is, purchasing and supervising charge. It 
developed- 

By Mr. Gordon: 

Q. Just a moment. Please do not go any further. A. 
All right. 

Mr. Gordon. Now, if your Honor please, I move to strike 
that out. Is there anything in this that would bear that 
out? I do not see it. 

331 By Mr. Gordon: 

Q. Mr. Goldnamer, let me ask you this question: is 
there anything in this contract that says that they have 
this supervising and purchasing charge or for the purchase 
and supervising charge, as you first put it? A. Yes, I just 
referred to that. 

Q. In this paragraph 6? A. No, it is in the first “Where¬ 
as” paragraph of the same contract, which would be the 
second paragraph of the contract. The last four lines, at 
the bottom of the page I believe. That would really be in 
the second paragraph rather than the first “Whereas” 
paragraph. 

Q. Will you tell me where in the first “Whereas” para¬ 
graph that we are talking about, or in the second “Where¬ 
as” paragraph we are talking about where it includes 
anything like that? A. I am referring—I do not mean to 
make any argument with counsel, your Honor, but I am just 
trying to help things along, it is this five or six lines from 
the bottom where it says “* * # in order that he may enjoy 



and use the name ami good-will of the Kay Jewelry Com¬ 
pany and have and enjoy the advantages through such as¬ 
sociation, of the supervision and merchandising of the said 
parties of the second part; * * 

It is to that I have reference. 

The Court. Proceed. 

By Mr. Gordon: 

Q. But the party of the second part is not only the E. M. 
Rosenthal Jewelry Company, but they include Edwin 

332 M. Rosenthal, Edmund 1. Kaufmann, Marcus S. 
Goldnamer, Mr. Witness, and it goes back to my idea 

that the individuals may be the people, so I would say that 
the supervision and the purchasing it seems to me would 
go to that, and not to the company. A. Excuse me—being 
officers of E. M. Rosenthal Jewelry Company. 

Q. Or the persons, as such ? A. Well- 

By Mr. Bavre Levin: 

at at 

Q. You say the officers of the E. M. Rosenthal Jewelry 
Company? A. Being the officers of the E. M. Rosenthal 
Jewelry Company. 

By Mr. Gordon: 

Q. If the persons who were the officers, you might say. 
A. I do not understand you. They were and they are 
the same people, so I can not see any distinction. 

Q. They are themselves, they, themselves are them¬ 
selves? A. Of course. 

###•**#*# 

By Mr. Bayre Levin: 

Q. Proceed. A. These stores developed into a tremend¬ 
ous volume producing stores on the average, to our 

333 gratification, and somewhat surprise, they did a lot 
better than some of the older stores, immediatelv. 
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Mr. Trattner applied to Mr. E. I. Kaufmann for a con¬ 
sideration of the passing up of this percent of the sales. 

######*#* 

Q. Tell us about that. A. I have never corresponded 
about it. 

I spoke to Mr. Kaufmann. I, at first, objected, because 
there was a little bit more severe or hard-hearted or what¬ 
ever you might want to call it, in business than Mr. Kauf¬ 
mann, but Mr. Trattner appealed to Mr. Kaufmann, 

334 and Mr. Kaufmann saw the wisdom of it, and stated 
that he did not think any part of it—if I remember 

correctly—really belonged to us, and of necessity he did 
not see the reasonableness of the 2 per cent set-up, and that 
that was Mr. Rosenthal’s and Mr. Goldnamer’s idea, and he 
would like to eliminate the 2 per cent. 

Well, the matter was gone over and agreed upon. 

And we did advise Mr. Trattner, by mail or otherwise, 
and since that time the E. M. Rosenthal Jewelry Company 
has not received 2 per cent on the sales. 
###*##*#• 

335 Q. Let me put it this way: has Mr. Trattner, on his 
part, purchased from the E. M. Rosenthal Jewelry 

Company, Mr. Goldnamer, all of the stock and all of the 
merchandise, and done all of the other things set out in 
paragraph 6 of this agreement requiring that be done by 
him, including the payment of the 10 per cent to which 
reference has been made? A. If I understand you cor¬ 
rectly, the net result is the same. 

On account of the geographical difficulties, the markets, 
the freight rates, and so forth, in recent years Mr. Trattner 
has been given more latitude in buying and allowed to buy 
merchandise locally and not through the E. M. Rosenthal 
Jewelry Company, but where it was not billed to the E. M. 
Rosenthal Jewelry Company, but billed direct to the stores, 
Mr. Trattner up until a short time ago, when I had com¬ 
plete supervision over that end of it, carried that part of 
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his contract out faithfully, ami I am sure that he has con- 
tinued to do so up to the present time. 

336 In other words, he remitted, at intervals, 10 per 
cent to the E. M. Rosenthal Jewelry Company on 
merchandise that he purchased elsewhere. 

Q. So that the procedure is the same procedure which 
applied and which was applied at all of the other jewelry 
stores in the system? A. Only more liberally. He was 
riven more authority on account of his location and so 
forth, but the same principle applied. 

Mr. Gordon. I shall have to object to that conclusion, 
because certainly that calls for a conclusion, and Mr. Levin 
is undoubtedly going to argue from that question and that 
answer that there was a contract with these other stores. 
Mr. Bayre Levin. I am not going to argue that. 

The Court. I understand that the witness has simply said 
that the practice was the same in the other stores. 

Mr. Gordon. As to payment for goods; is that right? 
Mr. Bayre Levin. He said the practice was forced on the 
other stores. 

The Court. My understanding was that their practice 
was simply the same in the other stores as it was in this 
store. 

####*##«* 

338 By Mr. Bayre Levin: 

Q. Let me refer to the Kay Jewelry Company of 
Oakland, California. First, was that company incorporated 
under the terms of and in pursuance to the Trattner agree¬ 
ment? A. Well- 

####*##*# 
By Mr. Gordon: 

Q. This was organized by Mr. Trattner, was it? A. Yes. 
Q. It was organized by Mr. Trattner pursuant to that, is 
that right? A. Let me put it this way: whatever applies to 
one of the California stores applies to all of them. 

#*•«•*••• 
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339 By Mr. Bayre Levin: 

Q. Let us go to tlie Kay Jewelry Company in Nash¬ 
ville, Tennessee. A. Yes. 

Q. Tell us what you can of the circumstances under which 
this store was set up, and if there were any peculiarities 
in connection with it, what they were. A. Nashville, Ten¬ 
nessee, is the seat of Vanderbilt University where I went 
to school. And later—excuse me—married the best part 
of that state—and I wanted to have a store down there. 
And Mr. Kaufmann thought we ought to have one, par- 
ticularlv since mv wife’s uncle’s son had wanted to come 

* V 

here and go in business in Washington, and being an only 
child, his mother did not want him to come. 

So, he wanted to be associated with us, and we opened 
a store in Nashville, Tennessee, and made him—after some 
training in the store in Washington, in the original Kay 
Jewelry Company, Washington—tlie manager, and he is 
manager now, and the supervisor and everything else that 
I said about the other stores applies right down the line. 
##***##** 

340 Tell us what you remember about the Franc 
Jewelry Company of Washington, D. C., and the cir¬ 
cumstances of its incorporation. Give us the whole story. 
A. There was an old line jewelry company in Washington 
that went into partnership with one Walter Franc. And 
that concern was known as K. Harris & Company, operating 
a store at Seventh and G Streets for a number of years. 

And Mrs. Julia Peiper, his wife—that is spelled 
P-e-i-p-e-r—his wife and one of the principal owners of R. 
Harris and Son, spoke to Mr. E. I. Kaufmann about the 
possibility—they did not like the idea of a credit jewelry 
business, and so forth and so on—and Walter Franc was 
getting along, and he did not care very much about being 
active, and they talked about some proposition. 

Mr. Kaufmann told me to look it over. And after some 
negotiations we bought the Franc Jewelry Company, bought 
the corporate stock of that company, and their stock in 
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trade, together with their accounts, good-will, and every¬ 
thing. 

A few years before that Mr. Kaufmann had opened up a 
furniture store on H Street in Washington for his nephew, 
Mr. C. D. Kaufmann. My then brother-in-law about 
341 the time we were acquiring the Franc Company, they 
decided to sell out to a local concern, and going to the 
Franc Jewelry Company as principal owners. 

This is what somebody has termed as “another special 
case.” 

Mr. C. D. Kaufmann was given- 

Q. That is what you termed it, Mr. Goldnamer. A. I 
termed it “special”? Anyhow, whoever it was that did it, 
it was called a “special case” by someone. 

Mr. C. D. Kaufmann was given 40 per cent. 

Mr. Arthur Stephens was given 20 per cent. 

If I am not mistaken, Mr. E. I. Kaufmann and myself 
took 10 per cent each. 

The other 20 per cent was divided among the managers 
and employees of the other stores that we had in Wash¬ 
ington. 

As I told you about Toledo, Ohio, I think the same thing 
would apply as a special case. 

We did not go by any understanding or formal agreement 
or anything, we just opened that store and allocated what¬ 
ever we thought was entitled proper to whoever we thought 
was entitled to have the stock, and we gave it to them, and 
did not argue about the thing. 

Q. You refer to this as a “special case.” You mean 
“special” in the sense of distribution of the stock? A. 
Also management, ownership, yes. 

Q. Was it a special case in connection with its relation¬ 
ship to the E. M. Rosenthal Jewelry Company? A. No, it 
had nothing to do with the E. M. Rosenthal Jewelry Com¬ 
pany, in my opinion. 

Q. What do you mean by saying that the Toledo, 
Ohio, case and these cases here were special cases? 


342 
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A. The stock ownership, they were special cases, and they 
had nothing to do with understandings actual or implied. 

Mr. Rosenthal wanted the sto'-e in Toledo, Ohio, and he 
opened a store. He did not ask anybody about it, and 
everybody was agreeable to it. 

Mr. Cecil Kaufmann and Mr. Stephens wanted to go in 
the jewelry business in Washington. And it was not the 
fact there there was an E. M. Rosenthal Jewelry Company 
or anything else that they were referring to at that time, 
or that they referred to in connection with E. M. Rosenthal 
Jewelry Company business, it was merely the fact that we 
were willing for them ot do it, and Mr. Kaufmann and I 
decided that that was the right way to distribute the stock, 
and that is what we did. 

Q. These special situations, were they always done with 
full knowledge and consent of the other five? 

Mr. Gordon. I object. He did not say that. That calls 
for a conclusion. How can he know whether they consented 
or not? 

The Court. He may tell what he does know. 

The Witness. They were not consulted, but they never, 
so far as I know, there never was any objection on any of 
the five men’s part. 

#*##*#•** 

354 Q. Then the Kay Jewelry Company of Hunting- 
ton, West Virginia. 

Will you proceed to relate the circumstances under which 
that company was acquired or organized? A. The Kay 
Jewelry Company of Huntington, West Virginia, was 
bought from a man by the name of Goetz, who had two or 
three stores in and around Cincinnati, Ohio. 

His brother was manager of this store and he used to 
commute from Cincinnati to Huntington, and it came to my 
attention that they were willing to sell the store be- 

355 cause it was a good business, but the brother didn’t 
like the idea. He wanted to live at home and so on 

and so forth, so this Max Goetz called me up and asked 
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me what about it. We had known each other for years and 
he said “We can make a deal right over the telephone,” 
and they I said, “Well, that is a little out of the ordinary 
to buy a business, its good-will and everything, over the 
telephone, but what is on your mind ?” 

Well, he said so much inventory, so much good accounts, 
so much doubtful accounts, fixtures costing so much, and a 
lease is so much for so many years, and I think the figure of 
$75,000 will buy it. 

I said, “Max, that sounds pretty good. I will look into 
what the thing is and I will give you a call.” 

Whereupon I called Mr. Joseph Levi, now deceased, who 
was in our employ, the Rosenthal Jewelry Company or the 
Kay Stores, I don’t know which at that particular time. I 
know he was employed originally as assistant to me in the 
Rosenthal Jewelry Company. 

And I asked him to go down to Huntington and look over 
the proposition from a prospective business town view¬ 
point, and asked Silverman Powdcrmaker, the man who 
had been my assistant at the Kay Store in Washington, and 
when I moved to the Rosenthal Company he became man¬ 
ager of the Kay Store, and they went down on the sleeper 
that night and called me up the next night and told me 
what the conditions were. 

After they called me I called Mr. Goetz back on the tele¬ 
phone and after some argument back and forth as to the 
value we agreed on, I believe, $50,000, lock, stock and 
356 barrel, and he was to hold us free from any liabilities 
from lawsuits, disgruntled customers or anything 
contingent with the business, and agreed, if I remember, not 
to engage in business under another name, and so forth. 

I said “It is a deal, Max.” He said, “O.K.,” and by 
word of mouth we agreed to it and turned it over to our 
attorney or auditors, I don’t remember which. I sent them a 
check and that is how we got into the Huntington business. 
We changed the name to Kay. 

Q. When you say “our attorneys and auditors” who 
do you refer to? A. May it please the Court, I get con- 
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fused as to what one attorney wants or doesn’t want. When 
I say “we” I mean the Rosenthal Jewelry Company, Mr. 
E. I. Kaufmann, Mr. Goldnamcr, or the people in the Rosen¬ 
thal Company or the Kay Store employed to whom Mr. 
Kaufmann and I, or both, delegated work of the Rosen¬ 
thal Jewelry Company, or the retail store or whichever it 
happened to be. 

Mr. Gordon. That is what you mean always when you 
say “we,” so we don’t have to go into that again. 

The Witness. That is right. I mean the Rosenthal 
Jewelry Company. I am trying to make it clear to all of 
us, particularly your Honor, I and everybody else con¬ 
sidered this one bunch of money and we didn’t stop to con¬ 
sider where or how we were going to do it. It was a job to 
be done. It was all under the direction of the Rosenthal 
Jewelry Company or Mr. Kaufmann and myself as the 
Rosenthal Jewelry Company heads or executives, and we 
went ahead and did whatever there was to be done, 
357 but up until the time of this lawsuit nobody ever 
thought about who they were working for or in what 
capacity or anything else. We wanted to make money two 
ways and we proceeded as best we knew how without any 
thought whether it was Tom, Dick or Harry. 

Mr. Gordon. I move to strike his statement it was under 
the direction of the E. M. Rosenthal Jewelry Company, or 
these people as officers. That, of course, is a conclusion. 
However, I know what he is trying to say. 

The Court. I think I get what he is trying to say. 

Mr. Gordon. Very well. 

###*##*## 

Q. Yes, Huntington. No stock was issued to the E. M. 
Rosenthal Jewelry Company and that situation as shown 
by the schedules occurs in a number of companies or¬ 
ganized prior to that time as well. 

What was the reason why in certain cases it appears 
from the schedule that stock was issued direct to the Rosen¬ 
thal Jewelry Company and in other cases the Rosenthal 
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Jewelry Company had no stock at all? A. If I understand 
the question correctly, it was a matter of expediency, or 
how much money the Rosenthal Company had, or whether or 
not we had at that time, in some cases we had to put up 
money in advance. 

The Rosenthal Jewelry Company was used in some in¬ 
stances because the corporate entity had a standing 

358 with the banks, and the trade in towns where the 
Kay was not established or anything, and the ques¬ 
tion of furnishing them money was a matter of carrying out 
the determination of the stock interests after that was de¬ 
termined. 

Q. Stock interests of whom ? A. Of the store then being 
formed. If after Mr. E. M. Kaufmann and myself, and I 
am speaking now in the years which we have been dis¬ 
cussing, would decide regarding the allocation of stock. 
We would either take 60 per cent for the Rosenthal Jewelry 
Company and divide it up 10, 15, 20, 25 and 30 per cent, or 
if the Rosenthal Jewelry Company didn’t have the money 
then we would take that part of the total capitalization that 
was not given to other people and divide it up in somewhat 
equal proportions as to this 30 and give it to the individuals 
or their nominees. 

• •*###•** 

In some cases it went to the E. M. Rosenthal Jewelrv 
Company and in other cases the stock was given to indi¬ 
viduals you say in proportion in which they held stock in the 
Rosenthal Jewelry Company. A. Somewhat. 

Q. And the schedule shows that proportion was de¬ 
parted from frequently, and I would like you to elucidate 
because I do want to get the facts on what appears to me 
to be a very important issue. A. Well, with the ex- 

359 ception of one or two what we term special cases, the 
net result was almost identical of our procedure. 

Maybe I don’t quite get the question or the import of the 
question. 



241 


Q. Will you explain wliat you mean the net result was 
almost identical? A. With the exception of some personal 
reason or some location, or where stockholders got less than 
10, 15, 20, 25 and 30 per cent, in the absence of some reason 
that Mr. Kaufmann and myself thought that that plan 
should be abandoned, the Rosenthal Company put up the 
60 per cent, or near that amount. If they didn’t have it 
they borrowed it. If they didn’t have it they called it in 
from the individuals and then the individuals designated 
that the stock should be made out to them individually or 
their nominees, and be delivered. 

I think in 1935 or 1936, the records will show that re¬ 
gardless of how that stock was distributed or where the 
money came from or who paid it in, the records will show 
every share of stock was paid for. Nobody was given any 
stock and it was either paid for by the Rosenthal Company 
or the individuals, and if a man got 10 shares of stock and 
it was paid for by the Rosenthal Company or the Rosenthal 
Company got 10 shares of stock that was paid for by one 
of us as individuals or advanced by some store, the records 
will show that the final analysis of the whole thing, the stock 
that everybody got they paid for themselves, or if they 
borrowed it from the corporation or an individual they 
paid it back, and the only thing which I was inter- 
360 ested in as the custodian of the funds of this newly 
formed company was to see if the company was a 
$50,000 company that I had $50,000 in my possession, and 
it was always my custom to send the $50,000 in one check 
to the town where the store was being opened, and this was 
for expediency and to clarify it for the people keeping the 
books and the local banks were designated as our depositary 
would clearly see there was $50,000 paid-in capital to go 
ahead and run your jewelry store and sell your merchandise 
and collect your accounts. 

This is all clear to the lawyers and auditors and every¬ 
body else. 
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Q. We must have it clear on the record and I don’t yet 

understand what you refer to when you say paying into the 

local depositary for the store $50,000. 

Would you say where it came from, how you got the 

monev and whose monev it was? 

» * 

Mr. Gordon. Hasn’t he explained all that? 

The Court. I thought he had explained that. 

The Witness. I tried. 

The Court. He explained that. It is through the money 
of the individuals or the Rosenthal Company, sometimes the 
individual might not have the money and borrows it from the 
Rosenthal Company, and if they did they pay it back. 

Sometimes the Rosenthal Company didn’t have it. It all 
depended upon the particular circumstances, but whoever 
got the stock in the company paid for it in cash, and that 
cash was sent to the bank of the town in which the 

361 store was located. That cash was sent to the bank 
and the bank knew the stock was free and clear and 

they were starting off with a capital stock and no debts. 

ft######## 

Mr. Wilkes. If it weren’t clear your Honor certainly 
made it clear, and the witness by a nod has asseted to what 
the Court said. 

Mr. Gordon. What the Court said was correct. 

The Court. My statement was correct? 

The Witness. I think you described it better than I did, 
yes. 

*#*#*#*## 

362 By Mr. Bayre Levin: 

With respect to the Kay Jewelry Company at Water- 
bury, Connecticut? A. The general procedure in the Kay 
Jewelry Company at Waterbury was about the same. 

I can’t say too much about that because that was in the 
bailiwick of Mr. Levi, and more or less under the manage- 
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ment of Kay, Hartford, supervision because he had most 
to do with the selection of that town. 

• *••••••**. 

363 Q. Did you have anything to do with the ultimate 
decision to establish these stores we have so far de¬ 
scribed? 

The Witness. I furnished the merchandise. I purchased 
the merchandise for the Rosenthal Company to place in the 
Waterburv Store and had charge of the getting in of the 
capital stock, which mechanical w’ork I delegated to my sec¬ 
retary, and when the money was in I sent the check to the 
treasurer of the unit in Waterburv. 

The conception of the store, the making of the orig- 

364 inal lease and such tilings as that in Waterbury I 
had little, if anything, to do with. 

Bv Mr. Bavre Levin: 

* W 

Q. My question is, did you have anything to do with the 
determination to establish a business there, a retail jewelry 
business? A. More or less. I would not take it upon my¬ 
self to say I had nothing to do with it. In 1929 I had been 
with the organization ten years. Mr. Kaufmann, I think 
by that time had considered me or made me think he con¬ 
sidered me his equal in judgment of this kind of things, 
and he discussed it with me, and I was in accord with the 
plan and so on and so forth. 

Q. The plan to establish the store. A. In Waterbury, 
Connecticut. 

Q. Now, in order to save time will you say that same dis¬ 
cussion and same determination by you and Mr. E. I. Kauf¬ 
mann applied to the other stores you have described? A. 
As well as I can recall at all stores up until recent years. 

Q. What do you mean by recent years? A. Well, com¬ 
pletely, I would say up until about 1935 or 1936. To a con¬ 
siderable extent after 1935, up to about 1942,1 think, or up 
until the time I would say—about 1942 or 1941, when these 
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particularly acrimonious and heated debates of personali¬ 
ties and things started to arise. 

Q. You say to a considerable extent after 1935. What 
change was there in the method then of determining 

365 to establish and the means of determining upon the 
etablishment of one of these businesses? 

• ##*•#••*» 

Mr. Gordon. May I make a suggestion, Mr. Goldnamer? 
If you will refer to the schedule you can probably compare 
the different stores very easily and that will get you started 
on the dates. 

You see what I mean? The schedule in front of you. 
You might not be able to say what happened in 1935 as 
compared to 1934, but you might compare what happened 
at Evansville and Malden. 

The Witness. I am trying to say everything happened 
in our procedure of doing business, and what store it was. 
My concept of how the business was carried on has nothing 
to do with the store or the year. I am just trying to ex¬ 
plain that after we had been partners and close associates 
for fourteen or fifteen years we realized the worth and 
value of some of the men, particularly Mr. C. D. Kaufmann, 
coming in and wanting to do thing?, and as Mr. Kaufmann 
always expressed it, “It is time for us to be reaching for 
our slippers.” 

So, we delegated this particular work to these men 

366 and they took over and did a great many of the de¬ 
tails of the establishing of the stores and Mr. 0. D. 

Kaufmann particularly began to be called in by Mr. Kauf¬ 
mann and myself, particularly Mr. Kaufmann, to advise as 
to the distribution of stock, because Mr. Kaufmann, having 
direct charge, or heading of the supervisory retail part, he 
was in closer contact and had better judgment as to this, 
that and the other man being able to, and being entitled to 
the stock. 

The Court. You mean outsiders who were working in 
the store? 
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The Witness. All those other than the five men or their 
families which we are talking about, yes. 

By Mr. Bayre Levin : 

Q. I have asked you particularly with respect to the de¬ 
termination to open a store in a particular place, and you 
placed the date at 1935 or 1934. A. The particular date I 
was talking about was Waterbury or Huntington, or what¬ 
ever store I was talking about. 

Q. You have stated you and Mr. E. I. Kaufmann deter¬ 
mined to open stores, that is, you came to that determina¬ 
tion and burdened him with these questions after 1935 ? A. 
No, I didn’t say we determined to open stores. 

I said the final decision came from Mr. Kaufmann and 
myself. 

Mr. Rosenthal in the early days suggested a location or 
two, and I think Mr. Levi or Mr. Ben Golding suggested 
Waterbury. I did not mean to say the determination to 
open the stores or the decision to open the stores came en¬ 
tirely from Mr. Kaufmann and myself. 

367 The Court. The change in that respect after 1934 
or 1935 should determine where the store could be 
located. 

The Witness. That was never discussed. It was simply 
these younger men were getting more experience. We 
wanted to give them more opportunities. They suggested 
stores and furnished managers and so on and so forth. 

The only point I am trying to make is in past relations 
in every instance the decision to open the store, the amount 
of capital stock, the distribution of the stock was left as to 
the final say-so to Mr. E. I. Kaufmann, who as best I can 
remember always discussed it with me as to the affairs of 
distribution and so forth, and as the years progressed that 
thing was delegated, but the final decision whether we 
should go in business, how much money we should put in, 
and who should get the stock was in the hands of Mr. E. I. 
Kaufmann and myself. 
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Q. And the Kay Jewelry Company of Lynn? A. I don’t 
recall any details about Lynn. I think that was a location 
recommended by one of the new incoming managers, Mr. 
Katzenberg, and Mr. E. I. Kauffmann wanted to know 
about the lease and I remember going up there once or 
twice to check about it. I don’t remember any spe- 

368 eial circumstances. It does come to mv mind that 
Lynn for some reason or other, I am not quite clear, 

was the first store or 1929 was the first year when there 
was some change in the method of the issuance of the stock. 

If I am not mistaken, and 1 would like to be corrected 
if I am, we had reached a point in 1929 where the cash and 
the bank facilities of the Rosenthal Jewelry Company had 
become more or less depleted. I was referring to our abil¬ 
ity to put up big hunks of money at one time, and I think 
it was about that time we began to call on the individuals 
to either loan their proportionate amount to the Rosenthal 
Company and let the 1 Rosenthal Company take the stock 
or take the money and then give that amount of stock to 
the individual. 

I repeat that that result was the same, but the manner 
of getting that money in was different. 

It might have been decided along about that time, and 
I think it was, that the individuals could put up their 
money, and I recall that some of the stockholders didn’t 
have the money. 

Q. Stockholders of what company? A. The Rosenthal 
Jewelry Company. 

Q. Yes. A. And we made arrangements one way or an¬ 
other to get the monev in. We were always meticulouslv 
careful that the paid-in capital went into the unit that was 
being formed. 

We were not so particular, we did not scrutinize the cost 
of one or the other as to where and how the money 

369 was gotten in. I repeat we were very close to each 
other and we knew if I took money from one of the 
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corporations to pay for stock of some individual that I 
was going to pay it back and the record will show that it 
was paid back. 

**#••#*##• 

370 [Plaintiffs’ Exhibit No. 4 received: Letter from 
Goldnamer to Rosenthal, September 11, 1929] 
***#####-** 

[Plaintiffs’ Exhibit No. 5 received: Letter from Secretary 
to Goldnamer to Rosenthal, September 14, 1929] 
«#«>* #**#** 

[Plaintiffs’ Exhibit No. 6 received: Letter from Gold- 
namer to Edwin M. Rosenthal, Albert Levy and Saul Kauf- 
mann, November 4, 1929] 

####••**** 

372 Q. Mr. Goldnamer, Exhibits 4, 5, and 6 referred 
to proposed acquisitions or organization of the 

Brockton, Pawtucket and Fort Wayne stores, and I think 
Exhibit 6 also refers to the organization of the Kay Jewelry 
Company at Malden. 

*•***#«#*# 

Q. Who conceived and determined upon the four trans¬ 
actions referred to in those exhibits? 

####♦##*## 

373 The Court. I think he testified that is the way all 
the stores were started, but if there is anything addi¬ 
tional to say about it, all right. 

The Witness. To expedite things I will try to make it 
as clear as possible. 

$75,400 was the total amount of the Rosenthal Jewelry 
Company subscription to stock in those four stores. 

As far as Mr. Rosenthal is concerned, it says “Your pro¬ 
portion $15,800’’ he owned 20 per cent of the Rosenthal 
Company and would be expected of course to buy $15,S00 
worth, so I wrote him a letter and told him to send me 
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$15,800 which was his proportionate share of the purchase 
of stock in these three stores. 

By Mr. Bay re Levin: 

Q. Were similar letters written to other stockholders of 
the Rosenthal Jewelry Company asking them to put up 
their proportionate share on the basis of their stockhold¬ 
ings in the Rosenthal Jewelry Company? A. Either writ¬ 
ten or told in person. Naturally one stockholder would be 
advised that his proportion was so much as well as the 
other. 

Q. And why were the requests made in proportion to the 
stockholdings ? 

Mr. Gordon. I object. It has already been gone 

374 into over and over again. It is obvious. 

The Court. Yes. I think he answered that a 
moment ago in the way the stock was being taken in the 
E. M. Rosenthal Company, but he may answer. 

• #•••••••# 

375 The Witness. If I understand the question cor¬ 
rectly, that is a matter of arithmetic. A man owned 

20 per cent of a company, and the company bought so many 
dollars, you divided by five. If he owned 25 percent you 
divide by four. If he owned 10 percent you divide by ten. 

By Mr. Bay re Levin: 

Q. Now, in other cases, Mr. Goldnamer, I observe that 
where the E. M. Rosenthal Jewelry Company did not ac¬ 
quire stock direct, but the five shareholders of the company 
did, the proportions were not in accordance with stockhold¬ 
ings. Can you state the reason? 

• •**•••••• 

The Witness. According to Mr. Kaufmann’s and my 
judgment, in the earlier years throughout that period I 
have told you when we started to delegate more, there arose 
questions of distribution of stock where we were getting 
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larger, more mouths to feed, and so on and so forth, and we 
took it upon ourselves, as we knew we would—could be 
trusted by our partners; and we, without any particular 
acquiescence or even notice to the other three principals— 
we would give one man more or less stock. And I 
376 am talking about the time, now, up until this, and it 
has been brought out by counsel that after a certain 
length of time I gave up my—gave up the largest part of 
my stock, so that the greater number of the mouths that I 
say were to be fed—and just retained enough to be on the 
directorate, and so forth, and suggested that the other prin¬ 
cipal and older men do the same thing, and I think that 
explains why there was a difference of those. 

By Mr. Bayre Levin: 

Q. I am speaking of the period up to 1936, which is not 
in dispute, where the allocations are not challenged. A. 
I’m—I’m— 

Q. Now, up to that period I observe that in some cases 
stockholder A, who would be entitled to 30 percent, would 
receive 40 percent in a store, and in another store that same 
stockholder who was entitled to 30 percent would receive 
less than 30 percent. Now, was that done with any idea 
in mind, and have you any explanation for that? 

The Court. Do you make an objection? 

Mr. Gordon. No. 

The Court. Isn’t that the question that you just an¬ 
swered? 

The Witness. I thought that I answered that. 

Mr. Bayre Levin. No, your Honor. He referred to the 
period when he waived stock subscriptions, that is, his right 
to subscribe; and my understanding is that that period re¬ 
fers only to the period subsequent to 1936, because— 

The Court. He didn’t say that. He spoke about the en¬ 
tire period,— 

The Witness. That is right. 





250 


377 The Court. —up until just recently, until, as I 
understood him, the trouble arose. 

The Witness. My participation— 

Mr. Bayre Levin. I must state it this way:— 

The Court. Did I understand your answer correctly? 
The Witness. Yes, sir. I meant to say that my actual 
participation in that distribution gradually diminished be¬ 
cause of inactivity and the desire to have Mr. Kaufmann 
1 to bring in younger men to whom we would delegate those 
things. 

The Court. As I understood the witness he said that 
during all the period up until he left there were more 
mouths to feed; he and Mr. Kaufmann just arbitrarily, if 
you want to use the word, divided the stock in somewhat 
smaller proportions among themselves and Mr. Rosenthal 
and the others. They didn’t follow any regular plan. 
#•••••**•• 

389 [Plaintiffs’ Exhibit No. 8 received: Letter from 
E. I. Kaufmann to E. M. Rosenthal, October 19,1934] 

• #•••••#•• 

392 Mr. Bayre Levin. I should like to offer from Ex¬ 
hibit 3 Schedule No. 5, which is only an arithmetical 

calculation of the transactions set out in the letters which 
are Exhibits 4, 5, and 6. 

• *#••***•• 

393 (Plaintiff’s Exhibit No. 3, Schedule 5, page 1, was 
received in evidence subject to check.) 

• •••**•••• 

395 By Mr. Bayre Levin: 

Q. Do you know, Mr. Goldnamer, who brought about the 
incorporation of General Associates, Incorporated, a Dela¬ 
ware corporation? 

• ••••*•••• 

396 The Court. That is asking for a conclusion. Tell 
the circumstances of its being incorporated. 
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The Witness. May it please your Honor, I think that re¬ 
quires a little elaboration. I’ll try to make it as brief as 
I can. 

I have noticed that various counsel have stressed the 
point that the reason that General Associates came into 
existence—or the main reason—was that it was called to 
our attention that according to the laws of the District of 
Columbia one corporation could not hold stock in another. 
To my way of thinking, and particularly so at the time, the 
main reason for the incorporation of the General Associates 
■was due to the fact that the books of the Rosenthal Com¬ 
pany reflected the ownership of the parent company in the 
subsidiaries or the retail units. 

I may not be correct in my choice of words, but for in¬ 
stance : I recall a president of a local bank whose wife was 
a principal stockholder in a local store in Washington, re¬ 
tail store, going through his people to a manufacturer, one 
particular manufacturer, and complaining that the Kay 
store in Washington -was getting their merchandise. This 
happened to be a watch manufacturer. The Rosenthal 
Company had been designated as one of their distributors; 
and American watches—this was an American manufac¬ 
turer—had a system of selling no retailers merchandise, 
but having distributors scattered over the United States, 
and their -watches would come from the factory—I’m try¬ 
ing to, for the sake of our business, to keep out the names 
of the—I don’t think it is important to name them—-would 
come from their factory to a distributor at two 
397 or three times the less percentage of profit as they 
would go to the retailer through the distributor. 

So in this particular instance that I am explaining this 
retail store in Washington would own their merchandise 
at considerably higher price than the Kay store in Wash¬ 
ington, notwithstanding the fact that they had paid a plus 
on the distributor’s price, and the distributor was forced 
to listen to the argument of those men that the Kay store 
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was not a wholesaler or a distributor; that the Rosenthal 
Company was a buying agent for these retail stores and 
were getting away with murder so to speak. 

That came to me—that is just an instance. That came 
to my attention in many instances. 

Another thing: the banks, when they would want a state¬ 
ment from the store, they would always insist upon a state¬ 
ment from the Rosenthal Company because naturally we 
were in an enviable position, and retailers in various cities 
would naturally try to stop us from getting the merchan¬ 
dise into our retail units at as low a price as possible. 

And another instance is the Jewelers Board of Trade, a 
very large concern who asks for wholesale and retail trial 
balances and profit and loss statements yearly, and we 
would either have to deny them that right to see that or 
thereby may be hurting our position with the bank who 
would ask for whether we were A-l, or so on and so forth; 
and any number of things would necessitate, in my mind, 
more than the fact of the legal status, the desirability of 
differentiating that part of Rosenthal’s business that did 
not pertain particularly and wholly to the buying and 
398 selling of jewelry at wholesale to the eyes of the 
public, the banks, the manufacturers, and everything 
else, and putting into the General Associates what I have 
heard someone call Rosenthal’s alter ego or baby or sub¬ 
sidiary: everything that pertained to the ownership of 
stock in stores or real estate: in other words, everything 
except the buying and selling of merchandise at wholesale, 
and General Associates was formed with $150,000 capital, 
the same capital as the Rosenthal Company had, the same 
stockholders, the same officers, the same percentage of 
stock. 

So that, to be explicit and as short as 1 can, I might de¬ 
scribe it in this way: If we went to bed one night, we owned 
one corporation with certain assets and stockholdings, and 
so forth, known as the E. M. Rosenthal Jewelry Company. 
Then we formed General Associates under the conditions 
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that I have named, and we went to bed the next night, we 
had the same stock interests and the same holdings but un¬ 
der two names, divided on one side for the wholesale buy¬ 
ing and selling of jewelry, and on the other side for every¬ 
thing else that didn’t apply to that. 

• ••••*•#*• 

399 Q. Now, Mr. Goldnamer, I observer that the com¬ 
pany was incorporated under the name of E. M. Ros¬ 
enthal Jewelry Company originally. 

• ••••**••# 

The Witness. I question it whether or not it was 

400 the E. M. Rosenthal Jewelry Company originally. I 
think it was E. M. Rosenthal Company or the 

“Rosenthal” was in there, and the reason for it was that 
through inadvertence or hurriedness we didn’t stop to think 
that there was still some significance, and in a few days or 
shortly thereafter the Rosenthal Company—we changed it 
to “General Associates” because we saw that it was rather 
stupid to do a thing that we had planned not to do. 

• ••••#•••• 

[Plaintiffs’ Exhibit No. 10 received: Certificate of In¬ 
corporation of E. M. Rosenthal Jewelry Company, filed in 
Delaware, May 20, 1933] 

[Plaintiffs’ Exhibit No. 11 received: Amended Certifi¬ 
cate of Incorporation of E. M. Rosenthal Jewelry Company 
changing name of General Associates, Inc., filed July 22, 
1933, and amended powers] 

#•••••••*• 

402 By Mr. Bayre Levin: 

Q. What activities did the General Associates actually 
enter upon the conduct ? A. I have tried to make an over¬ 
all statement, that other thing. General Associates did 
everything pertaining to the Rosenthal Jewelry Company 
that the Rosenthal Jewelry Company did before its incep- 
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tion except the—the buying and selling of merchandise came 
under the head of one part of the Rosenthal Company, and 
all other functions came under the part of—came under the 
head of the Rosenthal Jewelry Company. 

Q. Yes. A. So that was—1 again repeat, was one bunch 
of money, and one purpose, and whatever was best for our 
interest to all outside—to the outside world and competi¬ 
tors and manufacturers, if it was best to put it in General 
Associates we put it in General Associates. If it was best 
to our interests to put it in Rosenthal we put it in Rosen¬ 
thal. 

Q. Mr. Goldnamer, in asking you about the conferences 
you had with respect to the company which later became 
known as the E. M. Rosenthal Jewelry Company, I did not, 
T have been reminded by my associate, ask you specifically 
with respect to conferences after the Biltmore meeting and 
before the actual incorporation. 

403 The Court. Go ahead. Tell what conferences took 
place between the times mentioned. 

The Witness. I shall not attempt to say the dates or 
da vs Mr. Gordon has asked me, but I recall manv confer- 
onces between Mr. E. I. Kaufmann and myself as to the 
procedure of—in carrying out that which had been deter¬ 
mined. The details had been determined at this meet- 

404 ing of the five men in the Biltmore Hotel. I mav add 
that the meeting in the Biltmore Hotel was more or 

less a general meeting of explaining to the other three men 
the things that Mr. Kaufmann and I had discussed from 
time to time, and he wanted to get into the minds the reason 
for this wholesale distributing concern, and that was about 
all that he, or particularly he, or I, thought was necessary. 
We were trusted by our partners, and so far—after the 
percentage was decided upon there were many occasions 
where Mr. Kaufmann and I would discuss what we were 
going to do and how we were going to get a place for the 
wholesale house, and where we had our offices, and differ- 
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cut parts of that one floor, and so forth. But to try to say 
what day or month or day of the week or month or hour 
that we had those discussions and what was discussed at 
one time and what was discussed at another, I wouldn’t 
attempt to recall. 

By Mr. Bayre Levin: 

Q. Well, then, without trying to recall the date, will you 
relate those discussions after the Biltmore meeting with 
respect to working out the details and the purposes? 

Mr. Gordon. That is just what he has done. 

The Court. Yes, that is just what he has done. 

By Mr. Bayre Levin: 

Q. So far as you can tell, what was done at the meeting 
subsequent to the Biltmore? 

• • • • # • *• • 

405 The Court. If anything was specifically decided 
at any of these conferences, tell what it was. 

• ••••#«•*'# 

Mr. Gordon. And by whom. 

The Court. By whom, and so forth. 

Mr. Bayre Levin. And by whom. 

The Court. What was said? 

The Witness. All conferences that I can recall were be¬ 
tween Mr. Kaufmann and myself, and it was decided that 
we would look for a location for the Rosenthal Jewelry 
Company. Now, I could take an hour, your Honor, to tell 
the procedure of where we looked, where Mr.— 

The Court. Oh, no; you may not do that. 

Mr. Theodore Levin. No. 

The Witness. Well, we decided to open this office in 
Washington, D. C., notwithstanding the fact that it was 
not a good place, but we wanted, both—we decided we both 
wanted to live here. We decided that a fair amount of this 
cost-plus arrangement that we spoke of should be 10 per 
cent above the net cost of the merchandise, that the stores 
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would pay for the merchandise and the supervision that Mr. 
Kaufmann and myself—Mr. Kaufmann to a greater extent 
in the beginning—were going to give to the stores. We 
discussed possibility of or advisability of selling mer¬ 
chandise to other retailers. We discussed how we 

406 could consolidate the advertising of the stores to a 
better degree. 

Mr. Kaufmann had more active charge of that in the early 
days, and the stores were more or less disgruntled with the 
advertising mats and services they were getting from De¬ 
troit, and we decided to bring that advertising agency or 
representation right into the Rosenthal Company and make 
it a part of the Rosenthal Company. We engaged a man by 
the name of Caplan, who is now one of the managers of our 
stores, to come into the Rosenthal Company and do the 
advertising, plan the mats, the copy, and so forth. 

We decided about how we would bill the merchandise and 
what period of time we would give the stores to pay for that 
merchandise. W"e discussed the matter of calling on the 
stores with sample lines. And of course this was a new 
baby coming into the world for both of us, and I can't say 
what we determined, but I’m sure that we discussed the 
major things, and as we went along we put into effect and 
carried out the things that we had had in our mind in a 
general way to do in the beginning; we carried them out in 
a more detailed and specific way as we went along. 

Q. Did you discuss new stores? 

• •••••••••• 

The Witness. We discussed new stores. 

*#•••••••• 

407 The Court. I think he has told pretty generally 
what they intended. And may I say this: I am not so 

certain of this. These were discussions between Mr. Kauf¬ 
mann and Mr. Goldnamer, and they determined—I sup¬ 
pose they determined that the stock would be distributed in 
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a certain way. I do not know that that precludes them from 
ever changing their minds as to their agreement with Mr. 
Rosenthal. 

The Witness. I beg your pardon. 

The Court. They discussed it. 

Mr. Gordon. It has been stated by counsel openly that 
he is not relying on any agreement. 

The Court. That is what I was thinking just a moment 
ago, that counsel said in his opening of the trial he was not 
relying on any agreement. 

Mr. Bayre Levin. What did you say, Mr.— 

Mr. Wilkes. May it please the Court, I might—I must 
say— 

The Witness. I didn’t— 

Mr. Wilkes. —that I don’t wholly subscribe to that. I 
am relying on a course of conduct. 

The Court. Yes. 

Mr. Wilkes. And I think it is for your Honor to deter¬ 
mine whether the course of conduct produces an agreement. 

The Court. Yes. 

Mr. Wilkes. In that course of conduct there is corre¬ 
spondence and oral conversation and things which were 
done. 

The Court. Yes. I am referring now to an express 
agreement. 

#«#••••••# 

408 Q. Was there any discussion with respect to the 
control of the new stores? 

Mr. Gordon. We had all that yesterday. I object. 

The Court. I will allow this one question to be asked. 

The Witness. Incidentally there was always that discus¬ 
sion, didn’t need to—didn’t need to be pointed out to either 
one of us. If we owned 60 per cent in a store, why, we didn’t 
discuss whether or not we compelled the stores, and we 
owned that much stock in the individual stores, we didn’t 
have to have any express contract or agreement. The fact 
that we owned—five of us owned more than 50 per cent 



in every store and the wholesale house, why, that gave us 
—that gave us control, of course, as -was pointed out from 
one to the other, that if we do—if we take this much 
401) stock in this store we will, of course, have control 
of it. 

410 The Court. Well, I thought it was one of the ad¬ 
mitted things in the case that the stores had all paid 

10 per cent. 

Mr. Gordon. They have. 

The Court. Up to this time. 

Mr. Gordon. They have paid it up to this time. 

The Court. I understood that from the opening state¬ 
ments and from everything else in the case, that that was 
a conceded thing. 

Mr. Gordon. That is right. 

*••••••♦•• 

411 Q. Mr. Goldnamer, looking at Exhibit No. 1, can 
von sav something of the circumstances of the incor- 

poration of the Lockport store in the State of New York? 
A. Yes, the Lockport, and the Kav-Hamtramck is a suburb 
of Detroit, and the Whalen-Evansville were stores that 
were opened by C. D. Kaufmann and other of the younger 
men in the organization. 

412 By that I mean that neither Mr. E. I. Kaufmann 
or myself were in favor of opening these stores, but 

due to pressure or requests of the younger man, particularly 
Mr. C. D. Kaufmann, those stores were opened and I don’t 
recall the stock distribution very well because the opening 
of those stores was more or less left to Mr. C. D. Kaufmann 
and these other younger men and it so happens these stores 
are out of existence, the Hamtramck and Lockport par¬ 
ticularly being in small towns and maybe poor locations. 
It didn’t work out so well financially and they were closed 
up. 

The third one I remember, Mr. E. I. Kaufmann and I 
were in Florida and Mr. C. D. Kaufmann got Mr. E. I. 
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Kaufmann’s consent to buy out somebody and open up this 
store, and while I think the distribution of the stock was 
acquiesced in or seen by Mr. Kaufmann and myself, the 
general particulars are not fresh in my mind because those 
stores were not successful and were closed up. 

The Whalen, Evansville store, the assets and accounts 
-were taken over by the Kay, Evansville, the more successful 
store. 

The general supervision and final say-so was in the same 
hands as other stores, but the details I repeat were left 
more or less to these men, and the fact they operated and 
proved unsuccessful, I don’t recall too much of the par¬ 
ticulars. 

Q. When you say the younger men in the organization, 
to which organization do you refer? 

Mr. Gordon. I object. 

-*«*••#**•# 

413 The Court. He may answer. 

The Witness. I have tried to explain that in my 
capacity as a witness I prefer when I say “the organiza¬ 
tion” T mean the whole scheme of things, the Rosenthal 
Company, the Kay General Associates,— 

Mr. Gordon, (interposing) And the stores you said. 
The Witness. The stores, the General Associates, Rosen¬ 
thal Jewelry Company, Homer Optical Company. I don’t 
think it has been mentioned. 

I repeat it was one bunch of money and when I sav “the 
organization” that is what I mean. 

Mr. Wilkes. Has the Homer Optical Company been men¬ 
tioned? 

####•#*### 

415 By Mr. Bayre Levin: 

Q. Will you proceed with the Homer Optical Company? 
A. In accordance with his Honor’s ruling I can make that 
short by saying the Homer Optical Company was a branch 
of the Rosenthal Company, or alter ego, if I may use that 
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expression, because of the laws coming up regarding the 
optical business required the separating of optical busi¬ 
nesses from the jewelry business. 

It would take too long to explain how those laws came 
about, but Mr. C. D. Kaufmann suggested it and called 
attention to the fact that we would be better off to form a 
separate corporation and have it under a different roof, 
and that is what was done, but the stock was distributed 
in the same proportion to the owners of Rosenthal Jewelry 
Company as it was in General Associates and the Rosen¬ 
thal Company. 

Q. There was a name used in connection with the jewelry 
business and the name was Kay Associated Stores, and 
that name appears frequently in the books and records and 
in the correspondence. 

What in fact was the Kay Associated Stores ? A. I think 
that has been pretty well explained. The Kay Associated 
Stores was a device or plan to show the general public or 
competitors and so on and so forth that there was not a 
separate group of people making money two ways, if you 
will excuse the expression, and the officers were the same. 

Q. It was not a company, was it? A. No, it was not in¬ 
corporated. It is what we would call a supervisory depart¬ 
ment of the organization. If Mr. E. I. Kaufmann 
416 would write a letter pertaining to the retail business 
he wrote it on Kay Associated Stores stationery, and 
if T wrote a letter pertaining to the retail end of the busi¬ 
ness I would write it on Kay Associated Stores stationery, 
because it was our plan which we carried out rather meticu¬ 
lously that regardless of the fact who were the officers 
or who were the heads, that Mr. E. I. Kaufmann was the 
head and guiding genius of the retail business, and I was 
the head of the wholesale end of it. 

Q. Now starting with the year 1932 the records disclose 
that the individual stores paid what appeared to be re¬ 
ported on the books of the individual stores, or individual 
corporations as administration fees and the checks are paid 
to E. I. Kaufmann or E. I. Kaufmann agent. 
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Would you explain the origin of that practice and its 
purpose? A. 1932 was nine years after the wholesale end 
of the business was formed. We had agreed—it had been 
agreed that the 10 per cent proposition was to cover pur¬ 
chase of merchandise and supervision of the stores. 

Mr. Gordon. Isn’t that a conclusion again? 

Mr. Bay re Levin. He says they agreed to a certain thing. 
I don’t think that is a conclusion. 

The Court. That is a conclusion, but it is one of those 
I shall let go. The Court has some discretion and I think 
this is one. 

The Witness. Well, it has been agreed, I don’t know 
what other word to use, that the stores were to pay 10 per 
cent for the purchase of merchandise and supervision of 
the stores. 

417 In 1932 we only had eight stores to serve with 
merchandise and supervision. 

By 1932 we had gained so many more stores and then it 
was decided whether the Rosenthal Company or its officers, 
Mr. Kaufmann and myself— 

Mr. Gordon, (interposing) Doesn’t he mean it was de¬ 
cided by these men? 

Mr. Rover. No, he didn’t say that. 

Mr. Gordon. That is his conclusion again. He said it is 
decided by the Rosenthal Company. 

The Court. Do you mean it was decided by these men or 
the Rosenthal Jewelry Company took some action? 

The Witness. It was decided by Mr. Kaufmann and my¬ 
self because there never was any action taken. Whatever 
we did as individuals we did by the corporation as the Ros¬ 
enthal Jewelry Company. 

The Court. All right, I think it will be better when you 
are testifying to say if it was you and Mr. Kaufmann to say 
that, because that is the fact and to say the Rosenthal Jew¬ 
elry Company decided, doesn’t mean so very much. 

The Witness. We saw fit, Mr. Kaufmann and myself, to 
engage more people, and to have more attention given to 



the retail end of our business, and that required quite ad¬ 
ditional expense and we deeided that 10 per cent in itself 
was not enough pay, so we thought it only right and proper 
that we should be getting this extra supervision, and hav¬ 
ing to pay more money every day and so forth, that 
418 we would tax the stores according to the volume of 
business or their size or amount of profits that they 
made, and therefore we formed what we called this admin¬ 
istration fund and had the stores pay in some pro rata 
proportion, their just amount of the administration fund, 
which did not go into the operation of the wholesale busi¬ 
ness. While it went in there our reason was to help offset 
the additional expenses the Rosenthal Jewelry Company 
was being put to. 

Mr. Gordon. Could you clear that up a little? You say 
it didn’t go into the wholesale company. This didn’t go on 
the books of the wholesale company? 

The Witness. I meant to say that it didn’t help. Yes, 
I think for bookkeeping purposes it did go into the books 
of the Rosenthal Jewelry Company. 

Mr. Wilkes. For profit purposes did it go in? 

The Witness. Not for profit purposes. That is what I 
am trying to explain, to offset the additional expense in¬ 
curred by the Rosenthal Jewelry Company in clarifying or 
expanding the supervision we were required to give the 
stores. 

Mr. Gordon. It didn’t go through the books of the Ros¬ 
enthal Company? 

The Witness. My impression is it did at one time or 
another. At one time it went through the books of the 
General Associates and that is my impression that for book¬ 
keeping purposes it had to go on some books. We didn’t 
have any books for Kay Associates because the Rosenthal 
Company kept all of the books for everybody. 

Mr. Gordon. Weren’t there separate funds kept 
like revolving funds? 


419 



263 


The Witness. I say for bookkeeping purposes they went 
into the books of the Rosenthal Company. 

Mr. Wilkes. Was it a separate account on the books of 
the Rosenthal Company? 

The Witness. Yes, that is what I am trying to explain. 
At the outset there was no books for Kay Associates or 
Kay Associated Stores. The books had to be kept some¬ 
where and the books were kept in the Rosenthal Company 
under a separate head. 

The Court. The books will show on inspection. 

Mr. Gordon. All right. 

*#•#**••«*- 

Mr. Wilkes. Mr. Goldnamer, are we to understand the 
10 per cent went into the general receipts of the E. M. Ros¬ 
enthal Jewerly Company and after deducting the cost of 
rendering service that went into the profits of the 

420 Rosenthal Jewelry Company? Is that correct? A. 
After deducting? 

Q. After deducting the cost of operating the E. M. Rosen¬ 
thal Jewelry Company, the balance was profit? A. Yes. It 
went in as 10 per cent and the net result of the operation 
was the profit. 

Q. Now, in relation to these individual charges for serv¬ 
ices are we to understand that that w’ent into an account 
which was in the nature of a non-profit or trustees account? 
A. Right. Now I may qualify that, if I may. I can’t recall 
just the heading of it. It may have been M. S. Goldnamer, 
Agent, or M. S. Goldnamer and E. I. Kaufmann, Agents, 
or myself. We only had one set of bookkeepers. It didn’t 
make any difference to me, to my way of thinking what 
ledger it went into. 

The Court. It didn’t go into general funds? 

The Witness. No. 

421 Q. Who determined or decided upon the establish¬ 
ment of these additional payments by the stores? 



Mr. Wilkes. You mean over and above the 10 per cent. 

Mr. Bayre Levin. Over and above the 10 per cent. 

The Witness. The establishment of it 1 believe was done 
by Mr. E. I. Kaufmann, maybe with some conferences with 
me, and 1 am pretty sure at the suggestion of Mr. C. D. 
Kaufmann. If mv memory serves me correctly 0. D. Ivauf- 

i i i 

maim had been with us for a year or two, and was observ¬ 
ing very carefully the need for extra supervision and so on 
and so forth and the need for paying for that extra super¬ 
vision, and that brought about the establishment of it. 

By Mr. Bayre Levin: 

Q. Xow was there any discussion or bargaining by you, 
Mr. 0. D. Kaufmann and Mr. E. 1. Kaufmann with the 
stores prior to their making payments? A. Xo. 

Mr. Gordon. Please don’t answer until I have a chance 
to object. 

The Court. If you leave out the word “bargained’’. 
Was there any discussion? 

Mr. Gordon. But with the stores. Don’t you see these 
same men were the officers of the stores. 

The Court. I understood the stores were run by 
422 different persons, the individual stores were not 
managed by the same people. 

Mr. Bayre Levin. The individual stores had their indi¬ 
vidual managers always, but remember either Mr. Kauf¬ 
mann or Mr. Goklnamer was the president of practically 
every one of the individual stores, and when they say they 
bargained with the stores, if it is a question of talking it 
over with each other, it gives a totally wrong impression. 

The Court. Did you discuss it with any of the managers 
of the stores? 

By Mr. Bayre Levin: 

Q. Did you ever discuss it with the managers? A. Ex¬ 
cept where the managers were also managers—the man¬ 
agers of the stores that were in the Homer Building. 
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Mr. C. D. Kaufmann was still managing and completely 
supervising a store or two, and Mr. .Joseph Levi and I dis¬ 
cussed it with them, but the practice as to the amount of 
money that was to be paid for administration funds, or how 
much they should paid in was general. When we met with 
the officials we would sav “Don’t you think this would be 
a good idea” and they of course would say “yes.” 

Mr. Gordon. You don’t know with whom E. I. Kauf¬ 
mann had that discussion, with whom he may have dis¬ 
cussed it? 

The Witness. No, I would not. 

Mr. Gordon. You had meetings about once a year with 
these various store people. 

Mr. Bayre Levin. I don’t want to be technical 
423 about this. 

Mr. Gordon. I am just trying to see if he has 
knowledge of this particular thing. 

Mr. Bayre Levin. He so stated. He was associated 
with Mr. E. I. Kaufmann. He knows what the practice was. 

The Court. Ask your next question. 

By Mr. Bayre Levin: 

Q. Mr. Goldnamer, who made the final decision as to what 
stores should pay and how much they should pay for this 
purpose in addition to the 10 per cent? A. The final deci¬ 
sion that at least to all intents and purposes rests with Mr. 
E. I. Kaufmann as it pertained to the supervision of stores 
with whom Mr. C. D. Kaufmann had more close contact and 
a better knowledge. 

Of course again, I am giving my best impression and I 
am satisfied that more or less the suggestion or the advice 
of how much and so forth, that Mr. C. D. Kaufmann sug¬ 
gested it, and we asked him if that plan was all right, and 
those kind of things was more or less adopted. 

Q. Adopted by whom? A. By the organization. 

Q. Well, did the time ever come when Mr. E. 1. Kaufmann 
did not have the final say as to how much should be paid? 
A. Not to my knowledge, if he wanted the final say. 
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Q. Beg pardon. A. If he wanted the final say. I think 
in later years he had confidence in our junior partner and 
it was left to Mr. C. D. Kaufmann's judgment of fairness 
and equity. 

**##♦«**#* 

424 Q. Was there ever any general delegation of au¬ 
thority bv vou and Mr. K. I. Kaufmann? A. I am sorrv, 
but 1 don’t understand what vou mean bv general dele- 
gation. 

Q. Was there any relinquishment of the final say or au¬ 
thority with reference to the supervision of these retail 
jewelry stores or outlets? A. Now I repeat that the au- 
thoritv was through Mr. E. I. Kaufmann who had the final 
say-so. I don’t say he questioned a great many things, but 
if it had come to his notice that some delegated authority 
had been exceeded or not properly executed, he reserved 
the right to talk about it and in some instances I know he 
did. 

426 Q. Were dividends declared by retail stores? A. 

Yes, sir. 

Q. Who determined the times when dividends should be 
paid and the amounts of the dividends? A. For a good 
many years Mr. Kaufmann and myself at the suggestion 
and advice of our auditors. 

Mr. Gordon. I believe he means who in fact determined 
this. There is no contention they were declared. 

The Court. I don’t understand he is questioning the 
propriety of the declaration of the dividends. He is ask¬ 
ing this question purely for the purpose of showing— 

Mr. Gordon, (interposing) Your Honor, maybe we can 
shorten this thing. There isn’t any doubt, as I said, in my 
opening statement, Mr. Kaufmann was the practical head 
or whole thing both of the retail force and the wholesale 
company. You don’t have to take two or three days to 
prove that. 
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427 Mr. Bayre Levin. I don’t think we should be held 
down to an offhand concession by Mr. Gordon. 

The Court. Well, 1 didn’t say you could not inquire any 
further at all. I said it ought to be shortened. 

Mr. Gordon. This isn’t a concession on my part. We 
said this from the beginning* of the case. 

The Court. He was the man in authority and directed 
all activities of the wholesale business and all the retail 
stores. 

Mr. Gordon. That is right. 

The Court. Nothing was done without his consent, and 
he told all of the others when, where and what to do ex¬ 
cept he and Mr. Goldnamer worked together. 

Mr. Gordon. He had the ultimate authority. 

By Mr. Bayre Levin: 

Q. You said upon the suggestion of auditors. Who paid 
those auditorsi A. Each unit in the picture. Later on we 
dealt on the basis that we did for merchandise. Our argu¬ 
ments were our auditors are the same as with the merchan¬ 
dise, you do the work for fifteen more economically per 
unit than you can making fifteen separate trips. We had 
stores 20, 30, 40 and 50 miles apart. We had charge of 
those dealings. I would not say to the auditors so much per 
store or how much for all the stores, and when Kay Asso¬ 
ciated Stores were formed Mr. C. D. Kaufmann began with 
the auditors to have an overall audit and annual report 
and so forth and Mr. C. D. Kaufmann allotted to each store 
their proportionate share, and also charged the Ros- 
42S enthal Jewelry Company with a certain percentage 
of the total cost of auditing, because the auditors 
were doing audit work for wholesale and retail. 

Q. And Arthur Fertig and Company were the auditors 
for the Rosenthal Jewelry Company right from the begin¬ 
ning'? 

Mr. Gordon. That is a highly leading question. They 
were auditors for the Rosenthal Company. 

The Court. The audit work was done by this concern? 
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The Witness. Yes. 

+ #*•#•«••• 

By Mr. Bay re Levin: 

Q. Who were the auditors for the Rosenthal Jewelry 
Company? A. Arthur Fertig and Company. 

Q. Was it upon the direction of Mr. E. I. Kaufmann that 
they proceeded to audit the books of the retail stores? A. 
May I explain that the furniture stores before 1 came into 
the organization had employed Arthur Fertig and Com¬ 
pany and naturally Mr. Kaufmann sent them to the stores 
1 imagine in the beginning, and he kept on doing so be¬ 
cause we used to great degree the same kind of forms and 
everything. 

Q. Was it upon the direction of Mr. E. I. Kaufmann that 
Arthur Fertig and Company were sent to audit the books 
of the individual retail stores? A. The answer is the same, 
yes. 

Q. From the beginning who arranged for the ae- 
429 quisition of real estate or leaseholds for use by the 
individual jewelry corporations? 

Mr. Bavre Levin. At the beginning who arranged for 
it. 

The Witness. At the beginning of the retail stores? 

By Mr. Bay re Levin: 

Q. At the beginning of the Rosenthal Jewelry Company. 

Mr. Gordon. What company? 

The Court. He said at the beginning of the jewelry com¬ 
pany who arranged for the leases. 

The Witness. Mr. E. I. Kaufmann very principally for 
the first few years, and then as I gained his confidence I 
went in with him more and more, and a few years after¬ 
wards I went without him. At the verv beginning Mr. 
Kaufmann almost entirely with the suggestions and some¬ 
times trips with either Mr. Saul Kaufmann, Mr. Levi, or 
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Mr. "Rosenthal. I think the going with Mr. Kaufmann at 
the beginning was more or less for companionship than 
anything else. Mr. Kaufmann had the final sav-so. If anv- 
body had a different opinion and they argued it out they 
acquiesced in his decision. 

Bv Mr. Bavre Levin: 

Q. Xow was the function of arranging for the use of real 
estate and these leaseholds one of the functions which were 
later delegated? A. Yes. 

430 Q. I beg pardon. A. Yes. 

Q. And Mr. E. I. Kaufmann still has final say? A. 
On the leases. 

Q. Do you know— A. (interposing) Excuse me. May 
I qualify that? 

The Court. Yes. 

The Witness. He has the right of final say. I might 
add just as an explanation that in recent years he has not 
been too concerned about these things. His nephew has 
shown great ability and judgment and he has stepped into 
his and my shoes regarding leases and locations more or 
less, but I would still say as a matter of right and preroga¬ 
tive Mr. E. I. Kaufmann still sits at the top. 

« ***##*#*# 

431 Q. The practice was to first arrange for a lease 
and then, if they got a satisfactory lease to organize 

a corporation. A. I might amplify that by saying we picked 
out a town and looked for a location and if we could find 
a satisfactory location on satisfactory terms we would form 
a Kay Company and open a store. It has been brought out 
lots of times the lease was made by different ones as indi¬ 
viduals with the right to sub-let when the corporation was 
formed. Lots of times we would make leases 60 to 90 days 
before the certificates were made out for even the stock 
distributed. 

Q. Will you state the circumstances under which Kay 
Associates, Inc. was organized? A. Kay Associates, Inc., 
was organized in 1936 because Mr. C. D. Kaufmann had 
shown through inability, lack of time or possible knowledge 
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Mr. Goldnamer and Mr. Kaufmann being able to 
attend to all of their duties. There was another 
man named Joseph Levi who had been a retail man¬ 
ager and who had been in the Rosenthal Jewelry Company 
as one of my assistants, and had become a supervisor with¬ 
out specific title and Mr. C. I). Kaufmann showed to Mr. 
Kaufmann and incidentally to me the necessity for more 
supervision. Some stores were opening that required more 
time, and the great important part of our business, the 
profit derived from our duties was emanating to a great 
extent from the retail units, and our dividends were very 
much smaller. There were instances where we made as 
much money out of two or three or four stores as we did 
out of our interest in the Rosenthal Company, and it was 
more or less C. D. Kaufmann’s contention, and I think 
rightfully so, it had gotten to the point where the retail 
stores ought to have better attention, and more specific at¬ 
tention, and Mr. E. I. Kaufmann and myself saw that to lie 
a fact and formed a non-profit corporation or association, 
whatever you might call it, to take the direction out of 
the wholesale house in fact, as well as in performance, I 
mean take away from Goldnamer and Kaufmann that very 
arduous task of trying to supervise a great additional num¬ 
ber of stores. 

#*##•*••#* 

433 The Witness. Kay Associates, Inc., was an elab¬ 
oration of the supervision for which the stores had 
agreed or contracted, or whatever you want to call it, in 
the inception. The result was very fine. The expense was 
greater, but time has shown that it was a very fine thing. 
I wouldn’t know how to explain that any more than to say 
that it was a very fine supervisory company formed. 

Mr. Gordon. I doubt if it makes any difference, because 
the Court understands all this, hut I think 1 ought to move 
to strike that part of his answer where he said that this 
was an elaboration or a taking over of the work that had 
been done by E. M. Rosenthal Jewelry Company, because 
of course that is his conclusion. But I don’t know that it 
matters. 
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The Court. Taking over supervisory duties that had 
been exercised by the E. M. Kosenthal Jewelry Company. 

Mr. Gordon: Well, oi‘ course, you see, it was done by 
these men. 

The Court. Well, done bv these men. 

Mr. Gordon. Yes. 

The Court. I know what ibis organization was. 

Mr. Gordon. Yes. 

The Court. And it was simply men acting under the 
name of a corporation. 

Mr. Gordon. That is all. I don’t want to take 

434 a lot of time, your Honor. 

The Court. That is what it was. 

Mr. Gordon. Yes. 

The Court. 1 understand that all the way through. 

«*##•#**** 

[Plaintiffs* Exhibit Xo. 12 identified: Minute Book of 
Kay Associates, Inc.] 

435 [Plaintiffs’ Exhibit Xo. 13 received: Certificate 
of Incorporation of Kay Associates, Inc. filed in 

Maryland, June 3, 1936] 

[Plaintiffs’ Exhibit Xo. 14 received: Declaration of 
Trust by E. I. Kaufmann, M. S. Goldnamer and Joel S. 
Kaufmann, dated July 1, 1936 (Exhibit No. 1 to answer of 
E. I. K.)] 

• ••**#«**« 

By Mr. Bayre Levin: 

Q. Mr. Goldnamer, you are familiar, are you not, with 
the contents of Exhibit 14, which is a document called a 
declaration, signed by Mr. E. I. Kaufmann, yourself, and 
Mr. .Joel S. Kaufmann? 

*#•#**#**## 

436 The Witness. Yes. 

Bv Mr. Bavre Levin: 

• • 

Q. Xow, one of the provisions of this document is that 
the stock will be held for the benefit and account only by 




these signatories, and they agree to vote the same for their 
benefit—that is, the stores’—and these signatories jointly 
and severally agreed to redeliver said stock or any part 
thereof to the said Kay Jewelry Company or affiliated 
jewelry stores or their nominees upon written notice by a 
majority of the said stores. 

Now, do vou recall anv discussion as to the manner in 
which the stores or the majority of the stores would exer¬ 
cise their right? Discussion with Mr. E. I. Kaufmann— 

Mr. Gordon. Doesn’t this speak for itself? 

Bv Mr. Bavre Levin: 

* * 

Q. —or Mr. Joel Kaufmann, or anyone else? 

Mr. Gordon. Doesn't this speak for itself, if the Court 
please ? 

The Court. Well, he is asking something different, lie 
asked if anything was said as to how these stores would 
exercise that power. I don’t think that— 

Mr. Gordon. Well, suppose something was. After all, 
it would have to be done. 

The Court. Yes. 

Mr. Gordon. You have to find out the rights from this 
paper. 

The Court. I sustain the objection because I do 
437 not see what difference it makes here. 

Mr. Bavre Levin. If your Honor will permit me 
to say so, it is quite obvious, and I don’t think I am sug¬ 
gesting anything to the witness when I say, that the very 
persons who signed this document were the persons who 
controlled the whole— 

The Court. They were the persons who controlled the 
stores. 

Mr. Bavre Levin. Yes. 

The Court. That is evident from the testimony that is 
already in. 

Mr. Bavre Levin. Yes . 

The Court. And of course the stores would have to act 



iii some way or other, and I suppose Mr. E. I. Kaufmaim 
would tell them how to act. 

Mr. Bay re Levin. Yes. 

Mr. Gordon. Yes. 

Mr. Bayre Levin. I want to put that on the record, your 
Honor. We all know that, your Honor. 

The Court. From all the statements that have been 
made here, the agreements, that PL I. Kaufmaim was the 
man who dictated all the policies. 

Mr. Gordon. That is right. 

The Court. Managed everything. 

Mr. Gordon. That is right. May I say just one little 
thing? What your Honor said is right, as a matter of 
fact, and is what we are saying all the way through. Of 
course, you understand that in some of the stores the 
438 Rosenthals—a few of them,—the Rosenthals had a 

majority of stock, and Kaufmaim didn’t have a ma¬ 
jority of stock in the stores, but for practical purposes all 
the time he had been the head of all the business. 

The Court. That is what I understand. 

Mr. Gordon. That is right. 

The Court. And dictated the policies and the activities 
of all the organizations. 

Mr. Gordon. That is right. They have been willing to— 

The Court. No matter who had the majority of stock or 
where the stock ownership lay, he was the man who man¬ 
aged it. 

Mr. Gordon. That is right. They let him do it. 

Bv M r. Bavre Levin: 

(J. Now, what happened to the Ray Jewelry Company of 
Detroit, Mr. Goldnamer? 

Mr. Gordon. Does that—we object to that, I think. It 
is immaterial. We will just try to shorten this a little 
bit. Does that make any difference? 

Mr. Bayre Levin. Yes; I am going to show that it is 
very material. 

Mr. Gordon. Well, how? 
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Mr. Bay re Levin. Well, shall I explain to you now? 

Mr. Gordon. Of course. It hasn’t anything to do with 
these IS companies we are talking about in this case. 

Mr. Havre Levin. It is material in showing this, your 
Honor: This witness has testified to the fact that this 
was all one hunch of money. He has stated in his deposi¬ 
tion—I want it in the record—that Mr. Ben Kaufmann, who 
was a shareholder of the Detroit unit, lost $10,001) 

439 through the insolvency of that company and was re¬ 
paid the money by— 

M r. Theodore Levin: Is being repaid the money. 

Mr. Havre Levin. I beg your pardon. Is being repaid 
the money in weekly installments by the Rosenthal Jewelry 
Company. 

Mr. Gordon. Now,— 

Mr. Bayre Levin. Showing that that company—showing 
that the Rosenthal Jewelry Company assumed to indemnify 
a stockholder. 

The Court. I do not think that has anything to do with 
the question of whether it is a trust here. They did it—no, 
I can't see the— 

Mr. Bavre Levin. Well, mav I sav this further to vour 
Honor? 

The Court. That is not one of these companies, 1 under¬ 
stand. 

Mr. Gordon. No. 

Mr. Bayre Levin. No. But this action is concerned 
primarily with showing that there was in fact a trust rela¬ 
tionship between these officers and the stockholders of the 
E. M. Rosenthal Jewelry Company. Now, it is my theory— 
and I am going to take just a few minutes to reiterate this, 
and I think your Honor will recall that I made the shortest 
opening statement—it is our theory, first, that the E. M. 
Rosenthal Jewelry Company was formed to organize stores. 
Hence the stores were the product of the activity and were 
the property of the Rosenthal Jewelry Company or 

440 its stockholders, and there should have been an ac¬ 
counting by the stockholders. 
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Our next position is this: that even if that were not the 
purpose of the E. M. Rosenthal Jewelry Company, the 
funds, resources, and personnel of the E. M. Rosenthal 
.Jewelry Company were used and devoted freely to the es¬ 
tablishment, tlie maintenance, of the retail jewelry corpora¬ 
tions. 

If a company organized to manufacture, say, ships per¬ 
mitted its president to take part of its money and start 
operations in a coal mine, then the fact that the president 
used the time for which the shipbuilding company paid him 
and used the shipbuilding company’s money for the coal 
mine makes him a trustee of the coal mine for the ship¬ 
building company and its stockholders. That position has 
been established many times by proving that the money was 
interchangeable, that there was a free use made of common 
funds, that is, that the Rosenthal Jewelry Company freely 
used its money in connection with the creation, the main¬ 
tenance, and other affairs of other corporations, that its 
officers did so, designating by that, as a matter of law, 
those corporations the outgrowth of the officers’ activities 
with the use of the corporation’s funds, as things for which 
the corporation by its officers must account for. 

Now, that is our position here, and it becomes very im¬ 
portant for us, and most of the auditors’ schedules deal 
with the manner in which the funds and resources of the 
E. M. Rosenthal Jewelry Company were used by Mr. Kauf- 
mann and Mr. Goldnamer to set up these corporations. 
#*•#••••*# 

441 The Court. You mentioned how the money or the 
property of the Rosenthal Jewelry Company was 
used to set up these stores, but the fact that they used—Mr. 
E. I. Kaufmann or somebody else used some of the Rosen¬ 
thal Jewelry Company money to reimburse somebody for 
losses in another store outside of his group. 
*>•••••••** 

Mr. Gordon. It is not one of the 18 stores as to which 
they asked distribution of stock, you see. 
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Mr. Rover. Part of the Kay system. 

Mr. Gordon. What? 

Mr. Rover. Part of the Kav system. 

Mr. Wilkes. A store was opened and closed, as I under¬ 
stand. 

Mr. Theodore Levin. Bv the E. M. Rosenthal Jewelrv 

» » 

Company. 

The Court. Oh, it was one of the stores of their group 
that closed? 

Mr. Theodore Levin. Yes. 

The Court. I thought you said it was clear outside. 

442 Mr. Bayre Levin. 

*{#«•••••#* 

i want to make this point clear because my friend seems 
to think this is important. I will concede that that is not 
a store in connection with which we claim these officers re¬ 
ceived stock for which they didn’t account to the Rosenthal 
Jewelry Company or its stockholders; but your Honor has 
observed that I have traced the history, the method of doing 
business, of the Rosenthal Jewelry Company since its in¬ 
ception, because the position taken by these defendants is 
that the Rosenthal Jewelry Company never created these 
stores, as such; that none of the shares ever reached the 
bands of the officers for the Rosenthal Jewelry Company 
or for its stockholders. That is what I understand to be 
their position. Mr. E. I. Kaufmann has stated on his depo¬ 
sition that whatever rights a stockholder ever had he has 
today; there has been no change since the beginning. There¬ 
fore. I am concerned with showing that there was a common 
pot, that there was unity at the same time. In the past 
there was this example, and the Ray Jewelry Company was 
one of these Kay stores, but the name Rav was used instead 
of Kay because there was some trouble, as heretofore 
pointed out to vour Honor, by reason of its competing with 
another name or conflicting with another name. 
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The Court. Well, I will say this: it takes longer to 

443 hear the argument on these things than it does to 
permit the testimony. If it isn’t competent I won’t 

consider it, and if it is competent I will. Go ahead and tell 
the story, and then I will rule on it. 

Mr. Gordon. Well, I am sorry, but it just gets us trying 
another law suit. They have another suit against us for 
mismanagement, you see. 

The Court. I am not considering it on the question of 
mismanagement at all. It is only whether it goes to prove 
their theory of this trust relationship. If it doesn’t have 
any bearing on that I won’t consider it. Any other bearing 
it might have is not in this case. 

Mr. Gordon. Then we have to bring witnesses to perhaps 
deny a lot of things he says. 

The Court. No. I doubt—it seems to me if it has any 
relation at all it is so incidental to the main case that it 
doesn’t amount to very much. 

By Mr. Bay re Levin: 

Q. Well, Mr. Goldnamer, will you state the circumstances 
which gave rise to Mr. Ben Kaufmann receiving monev 
from the E. M. Rosenthal Jewelry Company? 

»#*••••••» 

444 The Witness. Ray Jewelry Company went out of 
existence. Mr. E. I. Kaufmann’s older brother, prin¬ 
cipal stockholder and manager, all during the time that the 
store was in existence, felt like—and maybe properly, 
maybe truthfully so, factually so—that the operation of his 
store, we’ll call it, in Detroit was crammed down his throat 
by his—the younger brother and his partner Goldnamer 
and his nephew C. D. Kaufmann. C. D. Kaufmann in later 
years, being the trouble-shooter for the whole organization, 
more or less, took particular pains to try to bring that store 
back, in his own way, into a profitable existence; but think¬ 
ing, and no doubt properly, that Detroit was a town of ups 
and downs according to the motor industry, and so on and 
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so forth, that the same amount of time and money put into 
another spot would be more productive; and with every¬ 
body's consent, except probably Ben Kaufmann, we pro¬ 
ceeded to close that store. Now, the store owed Rosenthal 
Jewelry Company considerable money, and we arbitrarily 
took over the assets of the company, the Rosenthal Jewelry 
Company, and paid out the stockholders whatever was left. 

Mr. Wilkes. Pardon me. You said assets of the Rosen¬ 
thal Company. 

The Witness. The Rosenthal Company took over 
44o the assets of the Ray Company. 

ft *######*# 

And arbitrarily we held our own meetings among our¬ 
selves, Mr. C. D. Kaufmann and Mr. E. I. Kaufmann, and 
closed the thing up. Now, Ben Kaufmann was a very heavy 
stockholder. He was a small—very small, if any, stock¬ 
holder in any of the other stores. He was an older brother 
of Mr. E. I. Kaufmann’s and an uncle of C. D. Kaufmann’s, 
and it was no more right and proper that he should have a 
different treatment than the rest of the stockholders. 

I remember distinctly that Mr. E. I. Kaufmann, in his 
usual gracious way, said that, “Leave it up to you and C. 
I).,'’ or said to us, “I’ll leave it up to you to go and fix it 
up, but Ben ought to have some special consideration.” 

He went to Florida. C. D. and I discussed it, and I 
said to C. I)., “Go and handle it. You know the situation.” 

And he wrote to his Uncle Ed and told him what we had 
decided to do. His Uncle Ed wrote back and told us both 
that we were terrible, that Ben ought to have more consid¬ 
eration. And C. D. and I, without waiving from our usual 
—from our original opinion, said, “Well, what’s the dif¬ 
ference?” in a little more—a little more determined tone. 
“We will give them a little more.” 

If I am not mistaken, we gave them $10,000, and we did 
it this way, for this reason. I want to say, first, the Rosen¬ 
thal Jewelry Company got every penny of their indebted¬ 
ness back. If we would want to take the retail against the 
wholesale and fight his brother, Mr. C. D.’s,—Mr. E. 
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446 I.’s brother, he probably could have gone into vol¬ 
untary bankruptcy, gone through the wringer, as we 
call it, and the Rosenthal Jewelry Company wouldn’t have 
gotten anything like they did get. It was the stockholders 
that took the licking. The Rosenthal Jewelry Company got 
every cent that was coming to them, and more. 

So Mr. C. D. Kaufmann and I decided we would give Ben 
Kaufmann $10,000, and in order to do it legally and with 
as little expense as possible, and economically, in one way 
or another, we decided to put Mr. Ben Kaufmann on the 
E. M. Rosenthal pay roll at so much a week or month—I 
don’t remember the details—until he had received either 
seventy five hundred or ten thousand dollars. 

Now, I wanted to go just a little bit further to say, the 
legal aspect of that thing never entered anybody’s—E. I. 
Kaufmann, C. D.— 

Mr. Bay re Levin. May I interrupt you? We are not 
concerned with anything beyond that. That is all I wanted 
on the record, Mr.— 

The Court. Well, that is all they want. 

You don’t need to bring any witnesses to controvert any¬ 
thing this witness has said at this time. It doesn’t have 
enough bearing on the question we have here, in any event. 

448 [Plaintiffs’Exhibit No. 15 identified: Minute Book 
of Kay Jewelry Co., of Baltimore] 

*##•**•*## 

449 Mr. Rover. In this book that has been marked for 
identification 15, which is the minute book of the Kay 

Jewelry Company of Baltimore, I want to read from the 
minutes starting at page 16, and I will announce any other 
pages that I read from as I go along. 

Mr. Goldnamer, this, being from the minute book of the 
Kay Jewelry Company of Baltimore, purports to be, and 
I assume is, the minutes of the Board of Directors held in 
Baltimore—or held by that company, on June 23, 1923, and 
it reads as follows: 

“On motion duly made, seconded and carried, it was 
unanimously resolved that until otherwise ordered by the 
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Hoard of Directors all officers of the company shall serve 
without salary. 

‘‘The President then reported that The E. M. Rosenthal 
Jewelry Company had purchased from The George Walter 
Company, Incorporated, the stock in trade of said The 
George Walter Company, Incorporated, located on the 
premises No. 7 West Lexington Street, at and for the sum 
of Ten Thousand ($10,000) Dollars, and the fixtures 

450 of said The George Walter Company, Incorporated, 
at and for the sum of Three Thousand ($3,000) Dol¬ 
lars, and had paid the said The George Walter Company, 
Incorporated, the sum of Eighty-five Hundred ($8,500) 
Dollars in consideration of the surrender of the lease on 
said premises Xo. 7 West Lexington Street, which said 
lease ran for a period of five years from October 1st, 1922, 
making in all the sum of Twenty-one Thousand Five Hun¬ 
dred ($21,500) Dollars; and that said The E. M. Rosenthal 
Jewelry Company had leased said premises Xo. 7 West 
Lexington Street from Hammond J. Dugan and Safe De¬ 
posit and Trust Company of Baltimore, Trustees, for a 
period of ten years, commencing on the first day of July 
1923, at the rental of Eleven Thousand ($11,000) Dollars 
per annum, under a lease which is recorded among the Land 
Records of Baltimore Citv in Liber S.C.L. Xo. 4050, Folio 
186, etc.” I read now from page 17: 

“The President then reported that said The E. M. Ros¬ 
enthal Jewelry Company was ready and willing to assign 
said lease, recorded as aforesaid in Liber S. C. L. Xo. 4050, 
Folio 186, etc. to The Kay Jewelry Company as of July 
1st, 1923, the time when said lease commences to run, and 
to sell to said The Kay Jewelry Company said stock in 
trade and fixtures as of July 1st, 1923, at and for the sum 
of Twenty-one Thousand Five Hundred ($21,500) Dollars. 
All receipts from the business conducted at X T o. 7 West 
Lexington Street, accounting from July 1st, 1923, 

451 shall belong to The Kay Jewelry Company, and all 
expenses, purchases and disbursements made in and 

about said business, accounting from July 1st, 1923, includ- 
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ing rent for the month of July 1923, paid in advance, shall 
be borne by The Kay Jewelry Company. 

“And the President further reported that in his judg¬ 
ment it would be advantageous for the Company to acquire 
said lease, stock in trade and fixtures, under the terms and 
conditions above set forth. 

“On motion duly made, seconded and carried, the follow¬ 
ing resolutions were unanimously adopted:” 

»•••••••#* 

Mr. Rover. If it is conceded that Mr. Edmund I. Kauf- 
mann was president and Mr. Marc S. Goldnamer secretary- 
treasurer,— 

Mr. Gordon. Whatever the minute book shows is correct. 

Mr. Rover. The minute book shows that. 

The Court. All right. 

By Mr. Rover: 

Q. That is the transaction you recited yesterday on the 
stand as to the acquiring or the purchase of the Baltimore 
store; is that correct? The starting of the Baltimore 
452 store? A. Yes. Not in that detail. 

Q. No; I understand, but the— A. That’s the 
transaction that I was talking about. 

Q. The transaction yesterday, and this, are the same 
transaction? A. Yes, sir. 

• •*#•••••• 

459 Mr. Gordon. I can shorten this. I said in my 
opening statements the records were kept with in¬ 
formality, and I will say it as a fact that there were many 
salaries paid in this company [E. M. Rosenthal Jewelry 
Company] that were not in the minute book; and as a mat¬ 
ter of fact I do not think the minute book fixes the salary 
of Mr. Goldnamer or Mr. Kaufmann, although they were 
officers all the time. If I am wrong about that, I will look 
at the book and change it, but for the present time I am 
perfectly willing to admit that. 
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460 By Mr. Bayre Levin: 

Q. Mr. Goldnamer, what was the nature of the relation 
between Mr. Rosenthal and Mr. Kaufmaim on a personal 
basis? 

Mr. Gordon. He has testified to that, if the Court please, 
at great length. Most beautiful friendship he ever saw, he 
said. 

The Court. That is right. That is in evidence; plenty 
of it. 

By Mr. Bayre Levin: 

Q. And was there ever any change in that relationship? 
A. None that I know r of, until recent years. 

Q. In connection with this dispute; is that right? A. 
There has been no change in that relationship in any way 
or other, until this dispute arose. 

• *•••••••• 

Q. Have you since that time read the Trattner agree¬ 
ment? A. Yes. 

Q. In addition to the termination of the obligation to pay 
the two percent which is referred to on page 3, have there 
been any changes in the agreements? 

*•***••*•• 

461 The Witness. Only two things that I can see have 
been—this agreement does not carry out: (1) there 

is a reference in there to a limit of salaries, and by acqui¬ 
escence on the part of Rosenthal Company that has changed. 

Q. Now, with respect to the rights to stock participation 
of the parties of the second part set out in that agreement, 
has there been any change? 

*••*••••#• 

The Witness. Not that I know of. 

Bv Mr. Bayre Levin: 

Q. Now, will you look at Exhibit 1, which is the schedule 
of stores opened, and name the Trattner stores? 
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462 Mr. Gordon. But there were none in any except 
California, were there? Here is your list of stores. 

Every store in California is a Trattner store. That’s all 
there is to it. There are not any stores in those other 
states. Isn’t that right, Mr. Goldnamer? 

The Witness. Well, for clarification, they are all man¬ 
aged and supervised by Trattner. There is one, the Nash 
Jewelry Company—just for identification—is a Trattner 
store but is under a different name than Kay. 

Mr. Gordon. Yes, but it is in the group? 

463 The Witness. Ownership is all the same. 

• **•••*•#*, 
Q. Now, who hired the managers in the 'various retail 
jewelry corporations? 

Mr. Gordon. Haven’t we gone into all that? 

The Court. I didn’t get the first part of the question. 
Who— 

Mr. Bayre Levin. Who hired the managers in the various 
retail jewlery corporations. 

The Court. Well, hasn’t it been testified here that Mr. 
E. I. Kaufmann did everything; including it, I imagine? 

Mr. Bayre Levin. There was no specific reference, but 
if that is your Honor’s understanding, all right. 

The Court. Well, that is my understanding. It has been 
said that he took over the exclusive management— 

Mr. Bayre Levin. Yes, sir. 

The Court. —of all the stores except insofar as he told 
somebody else to do it or allowed somebody else to do it. 
Mr. Gordon. Let me say this. 

Mr. Bayre Levin. I am satisfied. 

464 Mr. Gordon. Just a minute. Let me say what I 
will agree as to that, and see if this is satisfactory: 

that Mr. E. I. Kaufmann had the last word about every¬ 
thing. 

The Court. Yes. 


i 
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Mr. Gordon. His final say-so would be the determining 
say. In the engaging of the managers in the different 
stores, actually that might have been done in various ways 
by different people, but if E. I. had not liked what was done 
it would have been done differently. Is that correct, Mr. 
Hirshman? 

Mr. Hirshman. Except that since 1936—as to General 
Associates. 

Mr. Gordon. Except, yes, that since 1936 that has been 
largely done bv Kav Associates, which has been run bv Cecil 
Kanfmann, but again Mr. E. I. Kaufmann would have the 
final word. Is that satisfactory, Mr. Levin? 

Mr. Bay re Levin. Yes. 

Mr. Gordon. All right; that settles that. 

Bv Mr. Bavre Levin: 

Q. Now, with respect to officers and directors of the re¬ 
tail corporations, did the same thing apply as to the au¬ 
thority of Mr. E. I. Kaufmann? 

466 Mr. Gordon. Well, I object to that conclusion. 

Mr. Bayre Levin. All right. 

Mr. Rover. What was done? 

Mr. Gordon. It was a> mixed up question. If you ask 
him what happened, I have no objection. 

Mr. Bayre Levin. I think my friend is right, and I will 
phrase it that way. 

The Court. All right. 

The Witness. The officers and directors of the retail 
stores were appointed informally. Mr. Kaufmann would, 
and I, after the first few stores, would sit down and decide 
who would be president, who would be vice-president, and 
the manager was generally made secretary or treasurer, 
and we would decide who was going to be directors; and 
later on, sometimes a month or six months or a year, when 
the auditors got around to it, or the person who was to 
draw up the minutes, then the minutes would be 
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467 drawn, showing that those people were elected. There 

was no elections held at the time of—any time, and 

nobodv knew. The directors sometimes were sent minutes 
* 

to sign six months after they were appointed, and their 
first cognizance of being a director was when they were 
asked to sign. That, of course, has been changed in the 
last four or five years, and the minutes of the various cor¬ 
porations are very elaborate and specify everything that 
was done regarding change of officers, or anything else. 

By the Court: 

Q. Is this a correct statement of the overall picture: 
that Mr. E. I. Kaufmann carried on the business of the 
Rosenthal Jewelry Company and the various stores as 
though they were his individual businesses, very largely? 
A. No, sir; I don’t think— ^ 

Q. And you and he— A. Well, Mr. Kaufmann only acted 
in an advisory capacity in the Rosenthal Jewelry Company: 
but, as has been said many times, the right rested in him 
to change or— 

The Court. All right. 

By Mr. Bay re Levin : 

Q. Is the statement of the Court otherwise correct ? 

Mr. Gordon. Well, that calls for his conclusion and an 
analvsis of what someone else said. I think vou had better 
ask him your question. 

Mr. Bavre Levin. Your Honor made a statement. The 
witness has assented. 

The Court. Well, he answered it. 

468 Bv Mr. Bavre Levin: 

» * 

Q. Except for your comments, is his Honor’s statement 
correct ? A. Entirely so. 

#•••••*#•• 

470 [Plaintiffs’ Exhibit No. 3, Schedule 22, received: 
Showing directorships held by certain named per- 
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sons in E. M. Rosenthal Jewelry Co., General Associates, 
Inc., Kay Associates, Inc. and various retail jewelry cor¬ 
porations] 

[Plaintiffs’ Exhibit No. 3, Schedule 23, received: Show¬ 
ing offices held by certain named persons in E. M. Rosen¬ 
thal Jewelry Co., General Associates, Inc., Kay Associates, 
Inc. and various retail jewelry corporations] 

##••••••*• 

471 Mr. Wilkes. May 1 suggest this: The first five 
men named on the Schedule 22, and 23 as well, are 

the so-called original five in the E. M. Rosenthal Jewelry 
Company, are they not? 

472 Mr. Bayre Levin. Yes, that is right. 

The Witness.. That’s right. 

Mr. Bayre Levin. Yes. And Cecil D. Kaufmann is the 
defendant. Cecil D. Kaufmann and the son of Saul. 

The Witness. Yes. 

By Mr. Bayre Levin: 

Q. Yes. And Joseph H. Levi. Will you identify him: 
A. He was originally employed as a manager or assistant 
manager in one of the retail stores, later came to Washing¬ 
ton and came into the Rosenthal Jewelry’ Company, and 
later came—went into the—strictly into the retail end of 
the business. 

Q. And then received his salary from Kay Associates:’ 

*••••••••« 

A. Yes. 

Q. Yes. And then what happened to him? A. He has— 
he died. 

Q. Yes. And will you give us the approximate date of 
his death? A. September—this is ’45—’42, I believe. I 
couldn’t— 

Q. Yes. Well, that is close enough. 

And Joel S. Kaufmann is one of the defendants in this 
action and the son of Mr. Edmund I. Kaufmann? A. Right. 



287 


Q. Yes. Now will you proceed further with the second 
column, Mr. Goldnamer? A. George M. Marx; he 

473 is a cousin, I think, of Mr. E. I. Kaufmann; was 
originally in the credit department of Ray Jewelry 

Company, Detroit; then in the retail, in the Ross Company 
of Washington; then one of the supervisors in Kay Asso¬ 
ciated—Kay Associated stores—Kay Associates, Inc.; and 
is now manager of the Rosenthal Jewelry Company. 

Robert J. Newman is the husband of the eldest daughter 
of E. M. Rosenthal, Sr. He is the head of the Sinsterwald 
Furniture Company, the president of The Elm Corporation, 
and a director of the E. M. Rosenthal Jewelry Company at 
present. 

Mr. Gordon. Mr. Levin, can’t we clear this up? Mr. 
Newman has been the president of The Elm Corporation 
from the begining of that corporation, has he not? 

Mr. Bayre Levin. Yes, that is true. 

The Witness. Sidney Ross is the husband of Mr. E. I. 
Kaufmann’s deceased wife’s sister. He is manager of the 
main store in Baltimore. 

*••••••••» 

A. Mr. Robert D. Kaufmann is the second son of Mr. 
E. I. Kaufmann was originally in the Rosenthal Jewelry 
Company as a buyer in some of the jewelry departments, 
lias been in the service for sometime, until he was—got his 
honorable discharge for physical disability; and I 

474 am not sure, but I think he has, since this suit started, 
resigned from the Rosenthal Jewelry Company. 

Ester L. Rosenthal is the wife of E. M. Rosenthal, Sr. 
E. M. Rosenthal, Jr., is the son, only son, of E. M. Rosen¬ 
thal, Sr. 

#••••*•••* 

—was, until the time that he went into the services of his 
country, a manager of the Kay Jewelry Company of Jack¬ 
sonville. 
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Emma R. Hutton is the private secretary of Mr. E. I. 
Kaufmann and the general secretary of everybody around 
there; very fine lady who has been with us for about 20 
years, I think. 

Ann Marx is the wife of George Marx. She was formerly 
the manager of the Ross Company store on 7th Street in 
Washington. 

»••••*••** 

Q. Did you ever attend any meeting of stockholders, 
directors, or officers of any of the retail jewelry corpora¬ 
tions? A. No. 

*•••••••#* 

475 A. No, none that I can recall. I don’t think there 
ever were any held on the premises of the corpora¬ 
tion. And to save time, your Honor, it has been called to 
my attention by my secretary that the minutes—the in¬ 
formality of the minutes. The Auditors drew up minutes 
showing that we directors were at the place of business 
of Boston and Indianapolis and Long Beach and "Washing¬ 
ton and several places at the same hour on the same day 
and the same month. 

By Mr. Gordon: 

Q. And then you would all sign those minutes, and they 
would put them in the books? A. I think they would. 

Q. Those minutes represented what you wanted to do, 
didn’t they? A. That’s obvious, Mr. Gordon. 

*•••••••#<* 

By Mr. Bay re Levin: 

Q. Now will you describe what was done in connection 
with issuing shares of stock in these retail corporations to 
members of the families of the five stockholders where stock 
was issued in their names? "What was the procedure? 

• • • * • • • • * • 

476 The Witness. Since the very beginning of the co¬ 
operative business, we might say, the Rosenthal— 
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since the time that the Rosenthal Company came into exist¬ 
ence, it has been my duty to get in the money and send it 
to the corporation, and the mechanics of that have been 
carried out, and, if I may be pardoned, very perfectly so, 
by my secretary, Mrs. H. K. Mullins, who has been with us 
since 1923. We were very careful in getting all the money 
in and sending it out at one time, and when I was 

477 given—Mr. Kaufmann and I would discuss the num¬ 
ber of shares of stock in each one. When that was 

determined upon I would have the list, and then in some 
few instances somebody outside of the family would—I 
mean somebody in the family would get stock in addition to 
that which was given or sold to the head of the family, and 
in those cases where their—where that condition did not 
arise, either I or Mrs. Mullins would say to the purchaser 
of that stock, “In whose name do you want your—the stock 
issued?” Then if it happened to be Mr. C. D. Kaufmann, 
he would say, “To me,” or “A part to me,” or “A part 
1o my wife,” and likewise to Mr.—the same—the same pro¬ 
cedure to everybody that got stock where the—in later 
years we would even write the managers, because they had 
their problems as to how they wanted their personal affairs 
set out. But the people who received stock were asked— 

tliev either received it in their names or thev designated 
• » 

what members of the family they wanted, and we proceeded 
to issue it under their instructions. 

By Mr. Bay re Levin: 

Q. Yes. Well, it is necessary for me, Mr. Goldnamer, 
to identify those persons who were designated by members 
of the group of five to receive their respective allotments 
of stock. Now’, whom did Mr. C. D. Kaufmann designated, 
in cases w’here he didn’t receive his allotments in his owm 
name, to receive his allotments? A. I wouldn’t like to be 
called upon that. 

Mr. Gordon. Can’t your records show that? 

The Witness. The records w T ill show wdio. If anv 

478 member of the family of Mr. C. L. Kaufmann or his 
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sister received stock, it was done at the instance or 
with the knowledge and consent of Mr. C. D. Kaufmann, 
because if he hadn’t wanted it done that way, when he re¬ 
ceived the stock he was the trustee or custodian of all of 
these certificates, and if things hadn’t been to his liking and 
understanding he would have had them changed. 

Bv Mr. Bayre Levin: 

Q. Yes. Now, does the same answer apply to Mr. E. 1. 
Kaufmann? A. The same answer applies to everybody 
whose family— 

Q. No. I want you to answer my question. 

Does the same answer apply to Mr. E. I. Kaufmann? 

Mr. Gordon. He has answered that. 

The Court. He did answer it when he said it applied 
to everybody. That included Mr. E. I. Kaufmann. 
*•••••••#* 

481 By Mr. Bayre Levin: 

Q. Well, then, without referring particularly to this 
schedule, which is No. 17—I just want to finish this one 
question, your Honor—it appears from the books of the 
E. M. Rosenthal Jewelry Company and from the income 
account of Kay Associates, Inc., that sums were paid by the 
E. M. Rosenthal Jewelry Company to Kay Associates, Inc., 
commencing with sometime in 1936 and continuing up to 
the time proceedings were started. Will you state the reason 
for those payments? 

**••••••*# 

The Witness. It started out on a monthly basis of quite 
a small, comparatively small amount, because Mr. C. D. 
Kaufmann, who was the managing director of Kay Asso¬ 
ciates—of that part of the business, saw and—the 

482 necessity of having more people and also the fair¬ 
ness and advisability of paying some of the super¬ 
visors a part of their salary where they had before received 
it from the—all from the retail store. So upon his advice 
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and, 1 might add, insistence, in some time I recall him com¬ 
plaining that the Rosenthal Jewelry Company was paying 
too much, but nevertheless it reached a point where the 
loss of a year of it was $18,000 a year that the Rosenthal 
Company would pay to the—to the— 

The Court. Kay? 

The Witness. Kay Associates, Inc., because, on account 
of this extra expense; and when I complained once or twice 
—I might add—that part of that $18,000 or whatever the 
amount happens to be at the present time, was—it was 
argued that people in the—and rightfully so—that people 
in the Kay Associates, Inc., were doing work for the Rosen¬ 
thal Jewelry Company in the way of merchandising. For 
example, Mr. C. D. Kaufmann had everything to do with 
radios; that it was foreign. But he saw that—argued that 
not concur that jewelry—retail jewelry stores should handle 
radios: that it was foreign. But he saw that—argued that 
it was a good thing, and we put it in, and it—and produced 
quite an additional revenue. And of course it could be said 
that a part of that money that the Rosenthal Company paid 
into it was to pay—to help pay Mr. C. D. Kaufmann ’« 
salary, which might have been less under those condition* 
existing. But I might sum it all up by saying that the 
money that Rosenthal Jewelry Company paid, in my opin¬ 
ion, was—to Kay, was for the glorified and very 
483 elaborated-upon system of supervision of the retail 
stores by the offices in Washington. 
##*•••**#* 
By Mr. Bayre Levin: 

Q. Is it a fact that the Rosenthal Jewelry Company exists 
by reason of the Kay stores, and that has always been the 
case, and not vice versa? A. It is obvious that if there 
weren’t any retail stores there wouldn’t be any—Rosenthal 
Jewelry Company would be a shell; there wouldn’t be any 
—they sell 99 per cent of their merchandise to the stores, 
so that is very obvious. 
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Mr. Gordon. Of course, that is argumentative conclusion, 
hut it is about the truth. 

The Court. Yes. 

Mr. Gordon. And so there is no dispute about that. 

#•••••••** 

-184 By Mr. Bay re Levin: 

Q. Now, on what basis, and for what reason, was Mr. 
Kosenthal, and later The Elm Corporation, permitted to 
subscribe for stock in the retail jewelry corporations? 

Mr. Gordon. Oh, that is a conclusion. 

The Court. Well, he and Mr. Kaufmann together de¬ 
termined the distribution, and I do not know that he can 
tell what was in Mr. Kaufmann’s mind, other than as Mr. 
Kaufmann expressed himself in words. 

Objection sustained. 

Bv Mr. Bavre Levin: 

• •> 

( t ). Did you concur in the distributions to Mr. Rosenthal 
and The Elm Corporation? A. Yes. 

Q. Yes. And for what reasons? A. Because I— 

M r. Gordon. I object to that. 

The Court. Oh, let him go along. 

Mr. Gordon. Sir? 

The Court. I think I will allow him to answer. 

Mr. Gordon. All right. 

The Witness. Because I thought they were fair and 
equitable. Had I not, had I thought otherwise, T would 
have suggested that he be given different consideration. 

By Mr. Bayre Levin: 

Q. I am not speaking of the amounts which were awarded. 
I am speaking of the fact that they were permitted 
485 to subscribe. A. If I hadn’t thought they were per¬ 
mitted to subscribe, I would have so expressed 
myself. 

Q. Yes. A. The fact that they did subscribe and I con¬ 
curred in it is all that, need be said. 
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Q. Why were Mr. Rosenthal and The Elm Corporation 
permitted to subscribe instead of, say, myself, Bayre Levin f 
Mr. Gordon. I object. 

The Court. I think I shall sustain the objection to that 
question. 

By Mr. Bayre Levin: 

Q. Was the fact that Mr. Rosenthal was a stockholder of 
the Rosenthal Jewelry Company—was that a matter con¬ 
sidered by you in permitting him to subscribe for stock? 
A. Of course. 

Q. Yes. And does the same thing apply to The Elm Cor¬ 
poration? 

Mr. Gordon. Oh, we object to that. That has all been 
gone into, so— 

The Court. While I understand, of course, the objection, 
1 think I will allow him—although it may have been gone 
into, I think I will allow him to answer. 

Mr. Gordon. Very well. 

The Witness. Whatever right Mr. Rosenthal had would 
naturally redound to The Elm Corporation, so the answer is 
ves. 

Mr. Gordon. Well, I move to strike that. 

The Court. Yes. 

486 Mr. Gordon. Of course that is opinion, conclusion, 
and everything else. 

The Court. Yes. 

*•••••••*# 

487 By Mr. Bayre Levin: 

Q. In considering the allotment of stock was there any 
change made after the formation of The Elm Corporation? 
A. None that I know of. 

• •••••••## 

488 By Mr. Bayre Levin: 

Q. What part did your secretary, Mrs. Mullins, play— 
what did she do—in connection of the issuance of certificates 
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in the retail jewelry corporations? A. Carried out my in¬ 
structions. 

Did she carry out the instructions of Mr. Cecil Kauf- 
niann in connection with the names of persons to whom his 
certificates were to be made out? A. Certainly. 

Yes. And did she do likewise in connection with Mr. 
E. 1. Kaufmann? A. Certainly. 

489 Q. And who did the mechanical and physical work 
in connection with the issuance of these certificates ? 

A. All except the signing and the tabulating of the totals, 
she did. 

Q. And does that answer apply to all of the retail jewelry 
eorporationsf A. All that I have had charge of issuing 
the stock. 

Q. Yes. And which* ones did you not have charge of 
issuing the stock in? 

c? 

Mr. Gordon. Do vou want to look at the schedules? 

The Witness. I don’t think that makes any difference up 
until there was—she issued them all up until, oh, I think 
'38 or ’39. 

Mr. Gordon. Later than that. 

The Witness. And I think later than—up to ’41 or ’2. 
Mr. Bavre Levin. Yes. 

The Witness. She has either issued the stock through mv 
advice and request of all stores up until August 1944, I am 
almost positive. 

Mr. Bavre Levin. Yes. 

The Witness. And she naturally would take the same ad¬ 
vice from one of my partners who, if I happened to be out 
of the city or she wanted to ask them a question, she would 
ask them, and she would do whatever thev told her to do, 
naturally. 

By Mr. Bay re Levin: 

Q. And with respect to transfers, arranging for the 
transfer of stock and the issuance of new certificates 

490 and the cancellation of old certificates, was her— 
A. I have always been meticulously careful in never 
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issuing a new certificate without having the original certifi¬ 
cate before me, always made it a practice to—on the face 
of the certificate that was being transferred, “Cancelled 
such and such a date. M. S. G.,” my initials under it, and 
then sending the new certificate—the old certificate back to 
be put—pasted in the back of the certificate book, and sign¬ 
ing on the new’ certificate, “See certificate such and such a 
number,” so that it can be easily referred to who trans¬ 
ferred the stock in case of if for any reason anybody ques¬ 
tioned it. 

Q. Yes. And from what person or company was Mrs. 
Mullins receiving her salary? A. E. M. Rosenthal Com¬ 
pany. 

Q. Yes. And she was— A. Oh, I think for a while the, 
to be specific, General Associates, but we have gone into 
that, whether it was one bunch of money. 

Q. Yes. And she receives her salary now from the E. M. 
Rosenthal Jewelry Company? A. Yes. 
«•••••••*# 

491 Mr. Bayre Levin. Now’, perhaps in order to save 
time, Mr. Gordon, will you assent to the statement 
that the stores not specifically referred to, except the 
Trattner stores in California, were organized at the in¬ 
stance of and by the same persons as the stores we have 
specifically referred to, either that they did that personally 
or through persons who acted under their direction or with 
their consent? 

Mr. Gordon. I can’t make a broad statement of that 
kind. I just don’t know what is behind it. 

Let me see w’hat we are talking about. I just don’t know’ 
what that means, if the Court please. I am sorry. If the 
Court can assist us in phrasing it some way so the case 
w’ill be shortened, I will be glad to. 

The Court. Well, it would seem to me that the sites for 
the stores, the places on which they should be located—the 
cities in which they should be located and the sites in the 
cities—were generally determined by Mr. E. I. Kaufmann 
or he had the right to determine that question. 
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Mr. Bay re Levin. And the final determination rested 
with him. 

492 The Court. The final determination rested with 
him as to the cities in which the stores should be 

located, and the sites. 

Mr. Bavre Levin. And as to whether the store should be 

V 

established. 

The Court. And as to whether the store should be estab¬ 
lished. Is that correct? 

Mr. Bay re Levin. That is agreeable to me. 

*#•#*»•«## 

Mr. Gordon. I think that the situation is as your Honor 
described it, subject to the fact that in each store the history* 
of it was a little bit different. The original suggestion 
might have come from this person or that person. E. 1. 
Kaufmann may have taken more part in the determination 
of one than in another; but where he didn't determine, him¬ 
self, what should be done, he acquiesced in it, and if he 
hadn’t like it it is probable they would have done it the 
wav thev wanted. Isn’t that about right? 

The Court. The right of final decision rested with him. 
Mr. Gordon. Why, certainly. Yes. That’s right, isn’t it, 
Mr. Goldnamer? 

The Witness. Yes. 

**••••••## 

493 Mr. Hirshman. Just a moment. 

Mr. Gordon. Well, pardon me. What is wrong? 
Well, Mr. Hirshman wants me to add to that, which is 
very true, that after Kay Associates was organized all these 
things were discussed at length by the supervisors. They 
had this board of supervisors, and they would, you might 
say, determine what would be done; but when you got all 
through with that, E. I. Kaufmann was the president of the 
company, and in the last analysis I suppose it is correct to 
say they wouldn’t have done anything that he didn’t ac¬ 
quiesce in and approve of. The extent to which he par- 
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ticipated in any particular thing would differ widely from 
one store to another. 

The Court. Does that cover the matter? 

Mr. Bay re Levin. That is agreeable to me. 

*•••••••*# 

Mr. Gordon. Wait. I should perhaps say one more thing: 
that as the years have gone on since the organization of 
the Kay Associates Mr. Cecil Kaufmann, as the actual man¬ 
aging man of that, has taken a much greater and greater 
part, and he would be the fellow who would— 

The Court. Initiate. 

Mr. Gordon. —initiate and probably make the decisions, 
and E. I. would acquiesce in them, in recent years. Now, 
that’s the size of it. 

Mr. Bavre Levin. Yes. And that is agreeable to me. 

«•••••••** 

494 Bv Mr. Bavre Levin: 

* v 

Q. You have heard the statement of Mr. Gordon which 
followed his Honor’s statement of the various things done 
in connection with the opening of these stores and the de¬ 
termination to open stores by Mr. E. I. Kaufmann, and you 
have heard reference to the increasing participation of 
others in coming to these decisions, and the fact 

495 that the final decision rested with Mr. Kaufmann. 
You have heard that, haven’t you? A. Yes. 

Q. Yes. Now, with respect to your participation in all 
these things which have been described, will you state the 
extent? 

*•••••**## 

The Witness. In the beginning I was consulted. Be¬ 
ginning of after the Rosenthal Jewelry Company I was 
consulted, taken along on trips, and as the first few stores 
after the Rosenthal Company I think some of the other 
of the five had something to do with it. I was taken along 
or consulted and—and with the exception of where it was 
to buy out a store already in existence, in those instances 
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J had complete say-so, with the acquiescence of Mr. Kauf- 
mann. He would say, “Go ahead and do it,” and we would 
generally discuss the—might I say, the worst deal that I 
should make, and then it was up to me to make as much 
better one as I could, and I would report back to him that 
1 had made it, and that ended it. 

As 1 got more experience and gained his confidence more, 
he delegated those things more to me; and, as both 
496 your Honor and Mr. Gordon have so aptly put it, 
the final decision rested with him regardless of who¬ 
ever—whoever did the work in the meantime. I am—I can 
recall having gone out and bought a store and told him 
about it. “Okay. Fine.” And as starting with about 
1931 when C. D. Kaufmann came into the picture, he like¬ 
wise moved up toward the top, and until recently. Then 
lie—we delegated—particularly Mr. E. I. Kaufmann—dele¬ 
gated that to him, took it for granted, and I know that he 
has done several operations which we might call major 
decisions without asking permission, but getting acquies¬ 
cence after it was done. 

T recall yesterday that I stated that there were two or 
three stores that he wanted to open that we didn’t want to, 
hut 0. D. Kaufmann talked us into, and, but we couldn’t 
'•omo back and say, “Well, that store wasn’t successful.” 
because we didn’t have anything to do with it. Mr. Kauf- 
mann and myself accepted everything that was done up 
ivi'il the time that I was active in the organization. It all 
boils down to your “final decision,” as you put it. was in 
tb« hands of Mr. E. I. Kaufmann. 

Bv Mr. Bayre Levin: 

Q. Mr. Goldnamer, were you present at a meeting held 
on October 27, 1943, which I may describe as a very acri¬ 
monious meeting, at which Mr. Theodore Levin was present, 
Mr. Robert Newman, and a lawyer called Schanfarber from 
Columbus, Ohio? Does that identifv the meeting in vour 




299 


mind? A. To be sure, if I could just have an inkling as to 
tiie substance of what the meeting was called for, 

497 and I would rather get it that way than— 

The Court. Yes. 

The Witness. To be sure of what you— 

The Court. I think the time has come for the morning 
recess. 

498 Q. Mr. Goldnamer, can you identify from what I 
have stated, the meeting I have referred to in my 

question to you? 

It was a meeting called to consider certain demands made 
by Mr. Rosenthal and The Elm Corporation on the Rosen¬ 
thal Jewelry Company. A. Yes, sir. 

Q. It was called as a meeting of directors? A. Yes, sir. 
Q. You do identify the meeting? A. If I am not mis¬ 
taken that was the meeting of the stockholders and direc¬ 
tors. 

0. Yes. A. The gang all got together for the purpose of 
hearing the complaint of Mr. Rosenthal, particularly, I 
think. I don’t know whether that is the right way to put 
it or not. 

0. Which was set out in the letter? 

Mr. Gordon. This wasn’t—well, go ahead. 

By Mr. Bayre Levin: 

Q. Will you describe wdiat happened in that meeting and 
we will establish the date as being October 27, 1943. 

Mr. Gordon. W’hat are you talking about now, the 1943 
meeting? 

499 Mr. Bayre Levin. Yes. 

Mr. Gordon. The last meeting just before the suit. 
Mr. Bayre Levin. Yes. 

Mr. Gordon. I was thinking about the wrong year and 
the letter is the letter which is attached to our answer as 
an exhibit. 

The Witness. May it please your Honor, may I see the 
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letter ? I want to be sure we are all talking about the same 
meeting. 

The Court. If you are to be interrogated about it, you 
have a right to see it. 

Mr. Bay re Levin. Perhaps that letter might now go in 
as an exhibit. 

Mr. Gordon. We have no objection. It is the letter of 
October 23rd from E. I. Kaufmann to Theodore Levin. 

The Court. You are introducing it as an exhibit ? 

Mr. Bay re Levin. Yes, sir. 

The Court. Let it be marked as an exhibit. 

Mr. Bay re Levin. I offer as Exhibit 16 first a telegram 
dated October 19,1943, signed “Uncle Ed” to Robert New¬ 
man. 

We can agree that “Uncle Ed” is the defendant E. I. 
Kaufmann. That is true, isn’t it, Mr. Gordon? 

Mr. Gordon. Oh, yes, no dispute about that. 

********** 

500 (Telegram dated October 19, 1943, signed “Uncle 
Ed” to Robert Newman, and copy of letter dated 

October 20, 1943, from Theodore Levin to the defendant 
E. I. Kaufmann, were marked respectively Plaintiffs’ Ex¬ 
hibits 16 and 17, and received in evidence.) 
********* 
By Mr. Bayre Levin: 

Q. Now, were you present at the meeting held on Octo¬ 
ber 27, 1943? A. Yes, sir. 

Q. Will you state the names of the other persons present? 
A. Included among those present was Mr. Robert Newnnan. 

Q. You said Robert Newman? A. Yes. Theodore Levin, 
E. I. Kaufmann, C. D. Kaufmann, myself, Simon Hirsh- 
man. 

Mr. Gordon. Are you sure Mr. Hirshman was there? He 
said he was home sick in bed. 

501 The Witness. I am sorry. I am being confused 
because I have been interrogated by several. 

I -was present, Mr. Schanfarber, and Mr. Theodore Levin. 
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By Mr. Bayre Levin: 

Q. Theodore Levin is the counsel sitting here with us. 
A. Yes. I am not sure about Mr. E. I.’s sons Robert and 
Joel. I can’t be positive. If I may be excused for not re¬ 
membering because the last few years we have bad meetings 
of stockholders and so forth. 

Q. Who is Mr. Schanfarber? A. Mr. Schanfarber was 
an attorney in Columbus, Ohio, who was the personal lawyer 
of Mr. Lester Allman and his wife and sister-in-law 
Jeannette Levi, and a personal friend of Mr. E. I. Kauf- 
mann particularly and to a lesser extent a friend of all of us 
in the business. 

Q. Yes. A. I might add that he was the executor of the 
estate of one Leo J. Marks who had been in the furniture 
business with Mr. Rosenthal, Mr. Kaufmann and Mr. Levi 
for many years. 

Q. And will it refresh your memory for me to tell you 
this, Mr. Robert Kaufmann, the son of Mr. E. I. Kaufmann, 
was also at the meeting? A. I said I thought he was there. 

Q. There was a Mr. Hamberger from Baltimore? A. 
Yes, sir. 

Q. Who is Mr. Hamberger? A. He is what I would call 
Mr. E. I. Kaufmann’s financial adviser. He is the head of 
many other things. Among other things the head of 
502 the department store company here known as Golden- 
berg’s. 

Q. Particularly what was said by the various persons 
who were present at the meeting, Mr. Goldnamer. A. I 
would not undertake to state what particular one said or 
the other. I know that Mr. Theodore Levin represented 
Mr. Rosenthal and insisted on what he claimed Mr. Rosen¬ 
thal’s rights to be protected, and Mr. E. I. Kaufmann, of 
course, took a very opposite view, and to bring it right to a 
head, Mr. Levin said “If my clients don’t get what is 
coming to them I am going to bring suit,” and Mr. Kauf- 
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maim said “Go ahead and sue.” That was the gist of the 
thing. 

Q. Can you recall anything else that Mr. E. I. 
503 Kaufmann stated? A. Yes, sir. 

********* 


Bv Mr. Bavre Levin: 

V * 

Q. What did he say with respect to the dissolution of the 
E. M. Rosenthal Jewelry Company and its relationship 
with the retail jewelry corporation? A. He said if people 
who were merely stockholders and not active producers in 
the business didn’t quit knocking him, or questioning his 
acts, that he would dissolve the Rosenthal Jewelry Com¬ 
pany, and if he could not do that lie would resign as presi¬ 
dent and advise the retail units they could but their mer¬ 
chandise anywhere they wanted to, or words to that effect. 
##*###«#* 

504 By Mr. Bayre Levin: 

Q. Did he say anything about what would happen 
after that with respect to the 10 per cent that had been paid 
up to that time by the retail stores ? 

Mr. Gordon. Do you remember, Mr. Goldnamer? 

The Witness. I don’t remember; no, sir. 

By Mr. Bayre Levin: 

Q. WLat was the substance* of what he said? A. The 
substance was naturally that the Rosenthal Jewelry Com¬ 
pany would lose all of its business and get 10 per cent on the 
many millions of dollars of goods. 

Mr. Gordon. Do you remember him saying that? 

The Witness. I remember that was the substance. That 
was the question. 

********* 

Mr. Bayre Levin. Will counsel stipulate that there are 
no minutes in the minute book of the E. M. Rosenthal 
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Jewelry Company with respect to the proceedings of this 
meeting? 

Mr. Gordon. I think that is right. If I find I am wrong 
I will tell vou. 

w 

The Court. All right, admitted, subject to change. 

##•#*##*# 

506 Q. Do you claim that you have any right, Mr. 
Goldnamer, to participate in stocks in corporations 

to be formed in the future in the manner in which these 
corporations already formed were organized ? 

Mr. Gordon. I object. 

The Court. Objection sustained. 
**####•*# 

The Court. The motion will be sustained. 

I thought I heard you make a remark a moment ago, Mr. 
Levin, perhaps the form of the question is objec- 

507 tionable. I may say to you I am sustaining objec¬ 
tions on the ground that what Mr. Goldnamer claims 

has nothing to do with your case. He may or may not 
have the right. That doesn’t affect your claim here. 
#*####### 

Mr. Bayre Levin. If Mr. Goldnamer claims, as I under¬ 
stand he does claim, that by reason of being a stockholder 
in the E. M. Rosenthal Jewelry Company he is entitled to 
participate to the extent of 25 per cent in shares of stock 
to be issued in corporations to be formed in the future, 
after setting apart the necessary part for the outsiders, if 
he were to answer me in the affirmative I would ask him to 
admit that his rights as a stockholder being the basis for 
such a claim have not changed, that he was always a stock¬ 
holder. Therefore, when he waived his right to receive his 
proportionate share, particularly in the period from 1936 
to 1943 it was as a stockholder that he waived his rights. 

Now following that the witness, I think, can be asked 
properly whether since he must have had rights as a stock¬ 
holder to waive whether he recognized that Levi also had 
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rights as a stockholder and the Elm Corporation also had 
rights as a stockholder. 

The Court. I still sustain the objection. 

####**••# 

510 Q. Mr. Goldnamer, from the beginning down to 
the time this suit was instituted, you were the secre¬ 
tary and treasurer of E. M. Rosenthal Jewelry Company. 

That is right, isn’t it? A. Yes, sir. 

511 Q. Yes. A. Yes. 

Q. You were a stockholder in the E. M. Rosenthal 
Jewelry Company? A. That is right, and still am, yes. 

Q. And you were a director of the E. M. Rosenthal 
Jewelry Company during all that period? A. And still am. 

Q. Were you also as shown by the table Mr. Levin 
showed you, the president or vice-president at one period 
of a great many of the retail stores? That is right, isn’t 
it? A. Yes, sir. 

Q. And you have served as director of a great many 
of the retail stores. That is right? A. Practically all of 
them. 

Q. And you have also been an officer and director of 
General Associates. That is correct, isn’t it? A. Yes, the 
same as Rosenthal. 

Q. Yes, and you have been a stockholder and a director 
of Kay Associates and an officer, have you not? A. I 
don’t think I am an officer. I think I am a trustee. I think 
it is. 

Q. I mean the present corporation, Kay Associates, you 
are one of the stockholders of that? A. Well, I—whatever 
the schedule shows. 

Mr. Wilkes. I will concede he and Mr. E. I. Kaufmann 
owned all the capital stock under the declaration of 
trust 

512 By Mr. Gordon: 

Q. In addition to that, you have been the custodian 
of various funds which have been collected from the retail 
stores, have you not? A. Yes, sir. 
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Q. And in addition to that you have been in the real 
estate business a large part of this time, have you not? A. 
I would not care to put that in the record as being in the 
real estate business, because the first thing you know they 
will come along and say that is my business. I would like 
to have that stricken, your Honor. Mr. Kaufmann and I 
have engaged in owning several pieces of property around 
Washington. 

Mr. Bayre Levin. That is the Kaufmann-Goldnamer 
Company. 

The Witness. Yes. 

Mr. Wilkes. He is not a real estate broker. 

By Mr. Gordon: 

Q. You are not a real estate broker, but you have had 
real estate holdings and made money? A. Yes, sir. 

Q. With Mr. Kaufmann. A. Yes, sir. 

Q. You are also interested in a hotel in Florida? A. 
Yes, sir. 

Q. And during the last few years you have been a busi¬ 
ness man willing to engage in any kind of business that 
looked as though it had a profit in it. Is that right? 
513 A. Thank you, yes. 

Q. And you were a stockholder in all the retail 
stores except the original one in Reading. Is that right? 
A. I am a stockholder in Reading. 

Q. You got some stock later in Reading? A. Yes, sir. 

Q. You were not one of the original stockholders, but 
later you acquired some stock? A. That store was opened 
several years before I met Mr. Kaufmann and Mr. Rosen¬ 
thal. 

Q. That is right, but it is right you were not of the 
original stockholders in the company? A. Yes, sir. 

Q. Now these funds that were distributed by the stores 
there was one which has sometimes been called the revolv¬ 
ing fund of which you were the custodian. That is correct, 
is it not? A. Yes, sir. 
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Q. That was a fund, I am speaking very briefly, to make 

loans to stores that needed loans so tliev would not have to 

* 

go to the banks. Is that right? A. And to individuals. 

Q. Then prior to the formation of Kay Associates there 
was a fund that was contributed to by the stores of which 
you were the custodian that had to do with the expense of 
supervision, was there not? A. I think that is what we 
talked about as the administrative fund. That started about 
1932, if that is what you are inquiring about. 

514 Q. I am not sure what the date is, but there was a 
period you had it. What did you keep that as, Gold- 
namer Agent of Goldnamer Special, something like that? 
A. I stated vesterdav I didn’t recall whether it was the 

m » 

Rosenthal Jewelry Company or E. I. Kaufmann Agent, or 
M. S. Goldnamer, Agent, or E. I. Kaufmann and M. S. Gold¬ 
namer, Agents. 

There were different things. 

I remember once Mr. Kaufmann and I made some stock 
market purchases for the stores in the name of E. I. Kauf¬ 
mann and M. S. Goldnamer, Agents, and after a while they 
didn’t turn out so well and we decided that we have over¬ 
stepped ourselves a little bit and Mr. Kaufmann and I took 
them out of that joint account and stood the loss equally, 
personally. 

There were just various accounts there. The administra¬ 
tive account. I can’t recall where it was, but I went into 
that yesterday pretty thoroughly, I think. 

Q. I have this note which was given to me by my auditors 
and by the people in the company, and I would like to ask 
you if this sounds correct to you, that the administrative 
fund was never controlled by the general books of E. M. 
Rosenthal Jewelry Company. That was a fund held by you 
in one of these special accounts. A. Would you repeat it, 
please. I want to be sure. 

Q. The administrative fund was never controlled by the 
general books of E. M. Rosenthal Jewelry Company. It 
never got into the general books of the company at all. You 



307 


kept that in a special account of Golclnamer Agent, 

515 or under some name. A. I don’t recall. 

Q. Then the answer is that you don’t recall, and if 
you had any testimony different from that yesterday, the 
fact is that you don’t recall. Is that correct? 

The Witness. Whether or not it was in there or not, I 
don’t know. 

####*#### 

Q. Mr. Goldnamer, my recollection is that you said some¬ 
thing yesterday to the effect that these funds were collected 
from the stores for administration purposes which you held 
went into the Rosenthal Jewelry Company accounts, and 1 
don’t think that is correct and I am trying to give you a 
chance to correct it. A. The record will show whether it 
is correct or not. 

I meant to inform the Court that my best recollection 
was that I stated it might have gone into the Rosenthal 
Company books but for non-profit purposes. 1 don’t know 
whether I kept it in my personal records or the Rosenthal 
records. We have other accounts in the Rosenthal Com¬ 
pany, in the Rosenthal books and in the Kay books that are 
headed M. S. Goldnamer, Agent. That doesn’t mean they 
weren’t in the books. 

*#•*#*#** 

516 Q. Mr. Goldnamer, during the course of your testi¬ 
mony you have from time to time used the word 

“partner.” 

As a business man of course you understand what a part¬ 
nership is as distinguished from a corporation, don’t you? 
A. I think so. 

Q. Now you never had any agreement of partnership 
with E. I. Kaufmann, did vou ? A. I would answer that by 
saying notwithstanding the fact I went to law school a great 
many years ago, I never stopped to think about the in¬ 
ference that some day might come out in a lawsuit as to the 
definition of ‘ ‘ partner. ’ ’ 
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If I was in business with a man, if we owned stock in the 
same company, he was my partner. If we owned something 
entirely between us, he was still my partner. 

Q. That is what you meant by the use of the word 

517 “partner” in your testimony? A. The same. 

Q. That is, I am correct in understanding, am I 
not, in your testimony when you used the word “partner” 
I think you said you were referring to anybody in the 
business, in the wholesale end of it or the retail, and Mr. 
Katzenberg would be a partner? A. Yes, sir. 

Q. And he is manager of the store in Boston? A. Yes, 
sir. 

Q. And the same way E. I. Kaufmann would be partner 
because he has engaged in general business with you. That 
is correct? A. Yes, sir. 

Q. Let me put it this way, you have no written agree¬ 
ment of partnership with E. I. Kaufmann? A. Pertaining 
to what? 

Q. Pertaining to the wholesale or retail business. A. 
Excuse me, unless, unless the Court would decide in my 
explanation that being a stockholder in the Rosenthal 
Jewelry Company made me a partner of E. I. Kaufmann. 

Q. I think that is all clear. 

Now, Mr. Goldnamer, let me ask you, it is a fact, isn’t 
it, you received a salary of $100 a week from the Kay Store, 
the Kay Company of Washington, from the beginning up 
until three or four years ago. A. If I remember correctly 
I received $100 a week from Kay, Washington, for a num¬ 
ber of years and then it was stopped. Through the de¬ 
pression my salary was reduced. I don’t know 

518 whether it was reduced by Kay or by Rosenthal. I 
think it is more than three or four years ago that they 

stopped paying me a salary. Of course the records will 
show. 

Q. What I am getting at is yesterday you testified the 
only salaries you received from any of these organizations 
was the salary you received from the E. M. Rosenthal 
Jewelry Company. That was just a slip, because you didn’t 
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have in mind you also had gotten a salary from Kay, Wash¬ 
ington. I wanted to correct that. A. All right. 

Mr. Wilkes. I think, your Honor, he did state specifically 
he got a salary from Kay, Washington, and from the Rosen¬ 
thal Jewelry Company. 

Mr. Gordon. We get the same results. 

The Court. It is established anyway. 
***###### 

519 Q. Mr. Goldnamer, is there any agreement in writ¬ 
ing between the Rosenthal Jewelry Company and any 

store as to the sale of merchandise by the Rosenthal 
Jewelry Company to the retail stores with a 10 per cent 
profit? A. No. 

Q. Has there ever been? A. There has never been any 
written agreement or contract that I know of regarding 
anything, merchandise, supervision or even administration 
funds, unless it was required by the local corporation to 
bring that out on their minutes. There never was any 
kind of contract between the Rosenthal Company and stores 
that I know of. 

Mr. Wilkes. In writing, you mean? 

The Witness. Yes. 

Mr. Gordon. Well. 

Mr. Wilkes. That was your question, written contracts. 
The Court. Yes, that was the question. 

Mr. Gordon. All right. 

By Mr. Gordon: 

Q. Do you know of any resolution the Rosenthal Company 
or any of the stores which would purport to create any 
such agreement? A. I don’t know what you mean by such 
agreement. 

520 Q. Well, about sale. A. Purchasing merchan¬ 
dise? 

Q. Yes. A. Just purchasing merchandise? 

Q. Yes. A. No, I know of nothing. 

**•**#### 
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Q. Isn’t it a fact that at this meeting that you described, 
Mr. Levin and his people wanted to have a contract made 
between the Rosenthal Company and the stores? A. I 
don’t want to be confused. If this is the meeting that you 
are talking about with some of the stockholders where they 
wanted a written contract, then it was called bv Mr. Schan- 
farber a memorandum of intent, was that the meet- 
521 ing— 

Q. (interposing) No, I am talking about the last 

meeting. 

The Court. October 1943. 

Mr. Gordon. Yes, vour Honor. 

7 i 

By Mr. Gordon: 

Q. The Levins wanted to have a contract made between 
the Rosenthal Company and the stores. Is that right? A. 
Yes, sir. 

Mr. Bayre Levin. Just a moment. My point is, if the 

Court please, even if this is cross examination, the purpose 

of the meeting is set out in the letter and the witness has 

•stated what occurred at that time. 

There was another meeting in October, 1941, which the 

witness has volunteered information about, in which there 

w*as a request for a contract. 

The witness. That is right, your Honor. 

Mr. Bavre Levin. Obviously the witness is confused 
* • 

between the two meetings. 

The Court. I understand Mr. Gordon asking at this 
time about what happened at this meeting of October 27, 
1943. 

By Mr. Gordon: 

Q. Mr. Goldnamer, do you deny that the Levins at the 
meeting of October 1943, one of the things they wanted 
w*as a contract entered into between the Rosenthal Company 
and the stores? 

##•***#*• 
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522 The Witness. T am sorry, your Honor, but I said 
before I can’t get out my mind this October 1941 
meeting and the October 1943 meeting. 

The Court. Can’t remember? 

The Witness. I can remember what was said at both, 
but I can’t remember whether a certain thing was said at 
one or the other. 

The Court. All right. 

The Witness. I am sorry, Mr. Gordon. 

By Mr. Gordon: 

Q. Mr. Goldnamer, you read this letter of October 20, 
1943 in which Theodore Levin wrote to Kaufmann just be¬ 
fore the meeting that one of the things he wanted to have 
recognized and secured, was the right of the Elm Corpora¬ 
tion as a shareholder of E. M. Rosenthal Jewelry Company 
to be secure against the impairment of its stock by form 
of commitment that it will remain the wholesale 
522-A supplier of merchandise to all stores nor or here¬ 
after owned by a group of its members. 

Mr. Bayre Levin. May I say there was no reference, 
according to that letter about any contract between the 
stores and the Rosenthal Jewelry Company. It was never 
suggested by Mr. Theodore Levin in his letter written in 
his professional capacity. 

He wanted, and this is apparent from the testimony, he 
wanted the Elm Corporation, as a stockholder to be secure 
against the officers of this company disturbing its source 
of income. 

The Court I have no doubt in my mind that the Rosenthal 
interests were asking for a continuation of the arrange¬ 
ment by which the Rosenthal Company got the 10 per cent. 

Mr. Bayre Levin. Under which the officers would con¬ 
tinue to see that the 10 per cent was to be received by the 
control of the stores. There was no talk of a contract be¬ 
tween the individual stores and the Rosenthal Company. 
It was a question of how the officers would conduct them¬ 
selves. 



They asked whether there would be a right, a right 
between the parties. I understand the stores were domi¬ 
nated by and would do what the officers said. 

The Court. I will have to let the witness testify as to 
what he recollects the conversations to have been, and 
the letters, of course, speak for themselves. 
##•#####* 

523 Q. Now, Mr. Goldnainer, in your deposition there 
are these two questions and answers which you 

have just looked at. I want to ask you if your answers 
are correct. A. Yes. 

Q. “Question:”—they are correct? A. Yes, sir. 

524 Q. Well, I will read them into the record: 
“Question 1. You used the word ‘partners/ I 

take it you mean the people you have been associated with 
in all of these years. You never had any articles of part¬ 
nership or a partnership agreement; had you? 

“Answer. No. 

“Question: So that you used that word in a loose or 
popular sense. 

“Answer. I use that term as signifying that whoever 
was a stockholder in a retail house or a wholesale house 
was a partner.” 

That is correct, is it? A. Yes. 
####*###* 

Q. I would like you to look at the part that is marked 
here on 209. Just take your time, and read 210 down to 
there (indicating), you see, and see if that is correct. 
##*###•*# 

The witness. Yes, sir. 

##***#*## 

Q. Are those answers correct as to those questions, 

525 Mr. Goldnamer? A. Yes, sir. 

Mr. Bayre Levin. What is the last question, Mr. 

Gordon ? 
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Mr. Gordon. I asked him if the answers were correct, 
and he said they were, and I will now read those questions 
and answers: 

“Mr. Goldnamer, I think you testified that Mr. Kauf- 
mann and Mr. Rosenthal had been interested in the furni¬ 
ture business, and had stores in a number of different 
places ?’’ 

He says, “Separate corporations.” 

And I say, “Separate corporations?” 

And he says, ‘ ‘ Separate, yes. ’ ’ 

“Question. And I think you testified that Fertig & Com¬ 
pany were the auditors for those corporations? 

‘ ‘ Answer. I remember that distinctly. ’ ’ 

“And that Fertig & Company got up forms on which the 
corporations made report from time to time? 

“Answer. Monthly. 

“Question. Monthly, which went into E. I. Kaufmann 
and Mr. Rosenthal, when he was active in that, and which 
enabled them to supervise what was going on and to keep 
track of what the individual concerns were doing. Is not 
that substantially right?” 

And Mr. Goldnamer says, “I do not know about the 
mechanics of the furniture stores, but I know that the retail 
stores adopted similar forms to those which the furniture 
stores had been using.” 

“Question: That is what I am coming to. Fertig 
526 & Company, who had been the auditors for the 

furniture stores, were also auditors for the retail 
stores in the jewelry business? 

‘ ‘ Answer. That is right. 

“Question: That is these Kay Companies that we have 
been talking about? 

“Answer. Yes. 

“Question: And Fertig & Company got up forms which 
the retail stores filled out, and those reports were sent in 
to you and Mr. E. I. Kaufmann, so that you could keep 
track of what was going on; is that right? 

“Answer. Correct.” 
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“And that was done from the earliest times; is that 
not so ? 

“Answer: That is right. 

“Question: Now, I think you also testified that the furni¬ 
ture stores did not have any wholesale company? 

“Answer: I do not remember testifying to it, but they 
did not.” 

The Witness. May it please your Honor, I want to correct 
that statement as to fact. If I—because it may not be 
clear. If I understood the reading of it there when Mr. 
Gordon read it as to different to what was in my mind, I said 
that the furniture—that the jewelry stores in the beginning 
sent monthly forms to Mr. Kaufmann and myself. 

By Mr. Gordon: 

Q. Well, let’s get it. We will get it straight. You have 
it in mind what the thing is. There had been this 

527 group of furniture stores, and Fertig & Company 
were the auditors for them, and Fertig & Company 

sent in reports to Mr. Kaufmann about the furniture 
stores? A. To Mr. Rosenthal. 

Q. To Mr. Rosenthal ? A. Yes. 

Q. Now, the furniture stores didn’t have any wholesale 
company at all ? A. That is right. 

Q. But Mr. Rosenthal and Mr. Kaufmann supervised 
them through these reports made by Fertig? 

Mr. Bayre Levin. Now, I object to that. There is no 
reference there to supervising them through reports at all. 
All the witness has said is that the reports were sent. 

The Court. Well, the reports were sent. 

Mr. Bayre Levin. Yes; to Mr. Rosenthal, Mr. Kaufmann. 
Of course, they were the owners of the stores. 

The Court. All right. 

Mr. Wilkes. Mr. Levin was objecting to the word 

528 “supervising,” I think. 

*##***••• 
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The Court. Yes. State what was done with reference to 
the furniture stores. 

See if we can get it that way. 

The Witness. I have no direct knowledge of what was 
done 20 some odd years ago in the furniture stores. The 
point that I am trying to make that I under—that I wanted 
to bring out was that those monthly reports that the early 
stores made to Mr. E. I. Kaufmann and Mr. Rosenthal—I 
am talking about the jewelry stores now—were not until 
after the Rosenthal Jewelry Company came into existence 
and we had an agreement or contract or whatever it—de¬ 
cided there existed between the wholesale and the retail 
stores; then I got those monthly contracts with—those 
monthly reports from Mr. Fertig along with Mr. Kaufmann, 
and if I remember correctly Mr. Saul Kaufmann got them 
and Mr. Rosenthal got them from the jewelry stores in the 
early days. I want to be sure that I was not trying to 
529 testify as to what supervision, if any, to—Mr. Kauf¬ 
mann or Mr. Rosenthal had over the furniture stores, 
because I was at that time engaged in the furniture busi¬ 
ness, in the employ of an entirely different group of men. 

By Mr. Gordon: 

Q. Well, I didn’t mean to ask you that, Mr. Goldnamer. 
I think we have it straight, but if we haven’t let’s make 
sure. Fertig & Company sent in reports to Mr. Kaufmann 
about the jewelry stores before you had any E. M. Rosen¬ 
thal Company, didn’t they ? A. I don’t know whether I am 
permitted to elaborate on that or not. 

The Court. Well, you can answer it yes or no. Were 
there reports sent in before the organization of the jewelry 
company? 

The Witness. Is this to Mr. Kaufmann entirely, alone? 

The Court. No; Mr. Kaufmann and the others. 

The Witness. Yes. 

Mr. Gordon. Yes. All right. 


i 
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By Mr. Gordon: 

Q. And Fertig & Company also sent in somewhat similar 
reports to Mr. Kaufmann and Mr. Rosenthal in connection 
with the furniture business? A. It is my understanding 
that they got the forms from the—they got the forms from 
the furniture stores. Of course they changed them— 

Q. That is right. A. -to the extent instead of 

530 a bed, spring, and mattress it might be a comb, brush, 
and mirror. 

Q. There had been the forms originally in the furniture 
business, and they were adapted to the jewelry business; 
is that right? A. That is right. 

Q. In other words, there never was any wholesale com¬ 
pany in the furniture business; that is correct, isn’t it, in 
the furniture business conducted by Mr. Rosenthal and Mr. 
Kaufmann? A. None that I ever heard of. 

Q. All right. Well, you would have heard of one if there 
had been? A. Certainly. 

Q. Certainly. That is all I am trying to make clear. 

Now, I think you stated that the 10 percent profit which 
the wholesale company got on sales to the retail company 
was in part intende-d to be a profit and in part for super¬ 
vision. Now let me show you a question and answer here. 
Look at this Question 5 and the answer to it. 
#####*»*# 

531 Q. Now, in your deposition occurs the following, 
from page 213: 

“Question 5: Then, how much of the 10 percent w’ould 
you say was for a profit to the Rosenthal Company for 
making sales, and how much of the 10 percent was in pay¬ 
ment of the Rosenthal Company for permitting you and 
E. I. Kaufmann to do this supervision? 

“Answer: I do not see how there could be any way of 
dividing up that 10 percent. The 10 percent was the 
amount that the Rosenthal Jewelry Company should get, 
from the buying and selling of jewelry standpoint. The 
supervision, you might say, was thrown in.” 
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Is that correct, Mr. Goldnamer? A. The words that I 
used in the deposition are identical, yes. 

Q. All right. A. But I don’t know whether or not 

532 I could be permitted to explain why—what I meant 
bv that ‘ 1 thrown in. ” 

Mr. Bayre Levin. I think the witness should be allowed 
to explain, your Honor. 

The Court. You may explain. 

Mr. Gordon. Why, certainly, Mr. Goldnamer. 

The Witness. That was an expression or a phrase that I 
coined myself. I was trying to answer that a services 
done could not be calculated by anj- arithmetical formula. 
The merchandise, that part of the 10 per—the 10 percent 
of merchandise, you could get that by a pencil or by taking 
off of the invoice, but that which the heads of the business 
did in supervision would have to be in one—one’s mind 
liow much of it was 10 percent for supervision, and how 
much of it was 10—was for merchandising. I can recall 
distinctly when there was grumbling by the—dissatis¬ 
faction by the managers of the stores; that both Mr. Kauf- 
mann and myself at meetings and between ourselves would 
bring forth the point that, “You oughtn’t to be kicking. 
The—you’re not only getting your merchandise at a price 
equal to or less than your competitors, but in addition to 
that we are doing all your financing and your—supervising 
your advertising, and so on and so forth.” 

By Mr. Gordon: 

Q. Now, there was some grumbling, of course, by man¬ 
agers of the stores and other people connected with the 
stores from time to time, was there not? A. Yes. 

*##*##### 

533 Q. There is no doubt, is there, Mr. Goldnamer, that 
these 70 stores have, in the aggregate, hundreds of 

stockholders outside of this original five men that we have 
been talking about? 

#*••***#• 
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534 The Witness. Mr. Levin has rightfully—I would 
say interlocking ownership, and if you would add up 

the stockholders of the 70 stores without reference to the 
fact that all—I wouldn’t venture to surmise that there were 
hundreds of different—of individual families or heads of 
families in those 70 stores. 

By Mr. Gordon: 

Q. Well, wouldn’t you say there were more than a 
hundred people ? 

The Court: A hundred different people. How many 
individuals, approximately? 

The Witness. My guess would be a hundred. 

********* 

535 Q. Mr. Goldnamer, look at this— 
********* 

Q. This; you see the long thing that is Exhibit 3 [of 
Stipulated Exhibit 1], that begins with “Kay of Evans¬ 
ville?” A. Yes, sir. 

Q. Now% you notice Lawrence, Malden, New* Bedford, 
New* Britain, and Atlanta v’ere all gotten up at the 

536 same time? A. Yes, sir. 

Q. Those, Mr. Goldnamer, my—those stores, the 
collection of the subscriptions and the work in distributing 
the stock in those five were done by you and by Mrs. Mullins 
under your direction; that is correct? A. You mean the 
mechanical wrork of distributing the stock? 

Q. Yes. Yes, sir. 

Q. I don’t mean the allocation of it. A. Right. Yes. 

Q. But after it w T as determined who was to get the stock, 
then you collected the money and you distributed the stock, 
and Mrs. Mullins did it with you ? A. Assisted me. 

*•••*••** 

537 Q. All right. York and Woonsocket? A. Yes. 

Q. And then at the top of the next page is ‘ ‘ Evans¬ 
ville”? A. Whalen, Evansville. 
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Q. Yes. Whalen, Evansville. A. Yes, sir. 

Q. Now, those were also handled in the same way by 
you and Mrs. Mullins; that is correct, is it not? A. Yes. 

• ••****** 

538 Q. Then the next one, Kay Jewelry of Greens¬ 
boro, North Carolina; that was also handled by you 

and Mrs. Mullins? That is, the money was collected, paid 
into the company, and the stock was issued? A. All stores 

up until just very shortly ago, everything was handled- 

Q. Well, then I won’t go through the whole thing. All 
of them, all of them on these, all on this Exhibit 3 and Ex¬ 
hibit 4 [of Stipulated Exhibit 1], were handled by you and 
Mrs. Mullins, then? 

Mr. Wilkes. You can just follow the dates, Mr. Gold- 
namer. 

By Mr. Gordon: 

Q. Just look down the list of stores. Let’s see if any of 
them were not. A. Let me say practically all of them. 
There might have been a store that Mrs. Mullins—that was 
handled by—at the suggestion of Mr. C. D. Kaufmann, but 
for all intents and purposes I think that the mechanics were 
always the same. 

Q. Well, I think they all—it was my understanding they 
all were handled by her except to the extent that Trattncr 
did something out in California. A. No, he did not. The 
thing was handled the same way. He—the money was sent 
out there to him. He—I mean the money was sent to me, 
and I sent it to him, and he had the stock certificate books 
out there, rather than as Mrs. Mullins had done under my 
advice. 

Q. Well, this is all I am doing, Mr. Goldnamer. We will 
eventually call Mr. Brown, our accountant, and have him 
show that he got up this statement about the dif- 

539 ferent companies from Mrs. Mullins’ book—books, 
and I just want to have you say, if it is a fact, that 

Mrs. Mullins was your secretary and that she worked with 



A. I have said that 


you on this, on the organization 
many times. 

Q. On this part of it; just so that will be settled. 

***•*••** 

542 By Mr. Gordon: 

Q. Mr. Goldnamer, it was of advantage to the 
E. M. Rosenthal Jewelry Company every time a retail store 
was organized, was it not? A. Yes, sir. 

Q. All right. It gave it another customer, did it not? 
A. Yes, sir. 

Q. All right. Now look at this question and answer. 

********* 

543 The Witness. Just down to here (indicating)? 

Mr. Gordon. Yes. Is that right, Mr. Goldnamer? 

The Witness. Yes, sir. 

Mr. Gordon. I will read this question and answer, 

##••••••• 

Mr. Gordon (reading) 

“Question: Is it not a fact that the length of time of 
credit extended to the Kay stores is less than is usual in 
the jewelry business between wholesalers and retailers? 
“Answer: Yes, sir; very much less.” 

********* 

545 Q. You spoke of the fact that Mrs. Mullins was 
an employee of the Rosenthal Jewelry Company. 

Now, as a matter of fact, Mrs. Mullins has been your 
secretary for a great many years, has she not? 

546 A. Yes, sir. 

Q. And as your secretary she has done personal 
work for you, has she not? A. Oh, yes. 

Q. No question about that, is there? A. Certainly not. 
Q. And she has also done work that related to the Kauf- 
mann Goldnamer Company? 
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The Witness. Yes. 

********* 

Mr. Gordon. Now you may explain. 

The Court. All right. 

The Witness. Then our custom in all of our businesses, 
whether it was Kay or whatever, was that the heads of the 
businesses enjoy, without personal—without anything out 
of their pocket, the services of the secretaries who were paid 
by the corporation, and that is the reason I explain that. 
That will save a lot of- 

547 Mr. Gordon. Yes. Mr. Goldnamer, the last thing 
in the world that I would do would be to criticize you 

for that. I am not criticizing you at all. My secretary 
does my personal work. Everybody’s secretary does. 

Well, what I am trying to get at is what Mrs. Mullins 
did. Now, she was- 

The Witness. She originally was Mr. Kaufmann’s and 
my secretary. 

By Mr. Gordon: 

Q. Well, go ahead and tell it in your own way. A. She 
originally, when we were—opened the Rosenthal Jewelry 
Company, she was assistant to the bookkeeper, and Mr. 
Kaufmann’s secretary and my secretary, and then later on 
she became my secretary and had charge of the Kaufmann 
Goldnamer books. 

Q. Yes. All right. And now - A. And the same 

way with every—Mr. C. D.’s secretary. If I wanted her 
to do something, I would ask her; and Mrs. Hutton, Mr. 
E. I. Kaufmann’s personal secretary, the same thing. 

Q. Yes. Well, now, if Mrs. Hutton, for instance—if 
Mr. C. D.—let me start over again: If Mr. E. I. Kaufmann 
had some work to do that related to one of the retail stores, 
and while Mrs. Mullins was his secretary she would do it, 
wouldn’t she? A. Surely. 

Q. There isn’t any doubt about that, is there? 

548 A. No. 
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Q. All right. Now, Mrs. Mullins also kept the records, 
didn’t she, at least part of the time, of these funds that you 
had as Goldnamer, agent? A. She has kept all those 
records. 

********* 

A. As long as it was in my—kept all records, retail and 
wholesale, until the formation, in 1936, of Kay Associates, 
Inc. 

Q. Yes. And then some of them were kept—some of 
them were turned over to them? A. Mrs. Hutton and 
Mrs.- 

Q. Right. A. Mrs.-Mr. C. D. ’s secretary. 

Q. Now, isn’t it a fact that Mrs. Mullins had stock, my 
information is, in all of the stores? She has now in a great 
many of the stores, anyway, hasn’t she? Some small 
amount in each one? A. No. It’s just what you want to 
call “a great many.” 

Q. What? A. I don’t know exactly how many. She 
had none to start with, and she had had some in between, 
and she hasn’t had any for the last good many stores; few 
stores, I would say. The records again will show the 
stores she was interested in, but I would say I would guess 
30 or 40. 

549 Q. 30 or 40? A. Yes, sir. 

Q. Yes. And among recent stores, the record I 
have of these stores we have been talking about here shows 
stock in Atlanta, Molden, New Britain, Lawrence, New 
Bedford, York, Evansville, Woonsocket. A. I wouldn’t 
call—I didn’t mean to interpret those as recent stores!! 
Those are back in the ’30’s, if I am not mistaken. 

Q. Yes. Greensboro, San Diego, Chattanooga. A. These 
are all back in the ’30’s. 

Q. Oh, yes. Well, those are among the 18 stores we are 
talking about in this case, though ? A. I mean I don’t want 
to be facitious or hold up things, but we have been talking 
about 70 stores in this case. 

*••***••• 
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551 Q. Now, Mr. Goldnamer, in my opening statement 
I said in effect that the General Associates, which 

was organized to take over the stock in the retail stores 
that the Rosenthal Company had had, was a holding com¬ 
pany down to the year 1937; and then for tax reasons— 
that is down to the end of 1937; and then for tax reasons 
in the year 1938 they operated Kay Associates as a 

552 branch, so to speak, of General Associates for one 
year; and then General Associates was dissolved. 

Do you remember that? 

The Witness. Your Honor, I don’t know whether I 
should—when counsel asks—makes a statement that is 
not inclusive- 

Mr. Gordon. Well, I don’t mean to commit you to the 
thing; I just—you know what I am talking about. Let us 
put it that way. 

The Witness. You said take over for the purpose of 
holding stock. That was—must I correct you in saying 
that one of the purposes was the holding of stock? 
********* 

The Court. I will have to rule on each question as it is 
asked and the objection is made or not made. Of course, 
I understand, Mr. Goldnamer, that the reason for or¬ 
ganizing the separate corporation was not solely tax 
reasons. 

The Witness. That is right. 

The Court. But others. 

Mr. Gordon. That’s what—well, that’s what- 

The Witness. You said for taking over the—you said for 
the purpose of taking over the Kay stocks. I am only 
asked—I don’t want to argue. 

By Mr. Gordon: 

Q. Yes. that is just what I am getting to, Mr. 

553 Goldnamer. I want you to—I understand you testi¬ 

fied yesterday that the General Associates was or¬ 
ganized for some other purpose- A. Yes. 
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Q. -than taking over the- A. Several. 

Q. - stock in the retail stores? A. Several of the 

purposes. 

Q. All right, now. Well, I call your attention to a letter 
from you to Mr. Rosenthal of December 9, 1939. 1937, I 
mean. December 9, 1937. I call your attention to the fact 
that that was just before this year ’38 which I have men¬ 
tioned, when they changed the function of General Asso¬ 
ciates, and here is what you say: 
#••###*## 

555 Mr. Gordon. December 9,1937, letter to Mr. E. M. 

Rosenthal by Mr. Goldnamer [Defendant Kauf- 
mann’s Exhibit No. 3]. Now, skipping the personal part at 
the beginning, he says, 

#####**** 

The Witness. May I have the whole paragraph? 

Mr. Gordon. I will. Well, all right: 

If nothing happens to prevent, I am going to New York 
Sunday night, where I shall be at the Astor Hotel through 
Wednesday. I have plenty of borrowing to do but feel 
satisfied that I can take care of the situation all right. The 
Manufacturers Trust offered me $250,000 this morning, 
but I went with my fingers crossed all the way and declined 
because they wanted two and one half percent and we were 
holding out for two percent. 

Now, that is what you wanted read, but that isn’t what 
I am talking about. 

My other principal mission there will be to confer with 
Fertig and others regarding a change in the set up for 
General Associates. The present tax laws, et cetera, make 
it absolutely necessary that this company cease functioning 
as a pure and simple holding company. (Note that I do 
not spell pure p-o-o-r, and the word “simple” has no 
• 556 reference to the condition of anyone’s brain.) Of 
course, this last is just facetious. 

What I am calling to your attention is that the present 
tax laws make it absolutely necessary that this company 
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cease functioning as a pure and simple holding company. 

Now, that is what you wrote Mr. Rosenthal December 
9,1937, is it not? A. Yes. 

##•«##### 

Q. Mr. Goldnamer, after the Trattner agreement was 
signed, what was the first time you went to California? 

#*•#**#*# 

The Witness. Mr. E. I. Kaufmann and myself, with our 
respective wives, went to California many, a great many 
years after that; in fact, I have only been to California 
twice since the stores have been opened, and I think Mr. 
E. I. only once. I’m not for sure. 
######### 

557 Q. Yes. That is since the California stores were 
opened? A. We did all that supervision either by 
having Mr. Trattner come East or on the telephone or 
telegraph. 

• #•###### 
By Mr. Wilkes: 

Q. Mr. Goldnamer, you referred, in answer to one of 
Mr. Gordon’s questions, to grumbling in the organization. 
Now, you didn’t make it clear what that grumbling was 
about. Can you tell the Court? A. That was an ill chosen 
word. Dissatisfaction to some extent about—among the— 
in early days among the store managers, principally Mr. 
Kaufmann’s relatives. Without making any slight, they 
had seen that they didn’t have a part of the wholesale 
house, and it was only natural that they were only cutting 
in on one end of the profits; and, as was only natural, men 
like to have the privilege of making their own selections, 
and not admitting that someone else can do it better for 
them; or I can recall distinctly the—at various meeting 
when the men would complain about that 10 percent: there 
wasn’t—“Oh, you’re—you fellows are getting a license to 
steal’’—remarks like that—“because you’re not only 
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Q. -than taking over the- A. Several. 

Q. - stock in the retail stores? A. Several of the 

purposes. 

Q. All right, now. Well, I call your attention to a letter 
from you to Mr. Rosenthal of December 9, 1939. 1937, I 
mean. December 9, 1937. I call your attention to the fact 
that that was just before this year ’38 which I have men¬ 
tioned. when they changed the function of General Asso¬ 
ciates, and here is what you say: 
#*•*•##** 

555 Mr. Gordon. December 9,1937, letter to Mr. E. M. 

Rosenthal by Mr. Goldnamer [Defendant Kauf- 
mann’s Exhibit No. 3]. Now, skipping the personal part at 
the beginning, he says, 

##«*•#*** 

The Witness. May I have the whole paragraph? 

Mr. Gordon. I will. Well, all right: 

If nothing happens to prevent, I am going to New York 
Sunday night, where I shall be at the Astor Hotel through 
Wednesday. I have plenty of borrowing to do but feel 
satisfied that I can take care of the situation all right. The 
Manufacturers Trust offered me $250,000 this morning, 
but I went with my fingers crossed all the way and declined 
because they wanted two and one half percent and we were 
holding out for two percent. 

Now, that is what you wanted read, but that isn’t what 
I am talking about. 

My other principal mission there will be to confer with 
Fertig and others regarding a change in the set up for 
General Associates. The present tax laws, et cetera, make 
it absolutely necessary that this company cease functioning 
as a pure and simple holding company. (Note that I do 
not spell pure p-o-o-r, and the word “simple” has no 
• 556 reference to the condition of anyone’s brain.) Of 
course, this last is just facetious. 

What I am calling to your attention is that the present 
tax laws make it absolutely necessary that this company 
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cease functioning as a pure and simple holding company. 

Now, that is what you wrote Mr. Rosenthal December 
9,1937, is it not? A. Yes. 

*##**#*## 

Q. Mr. Goldnamer, after the Trattner agreement was 
signed, wdiat was the first time you went to California? 

**•*#«**# 

The Witness. Mr. E. I. Kaufmann and myself, with our 
respective wives, went to California many, a great many 
years after that; in fact, I have only been to California 
twice since the stores have been opened, and I think Mr. 
E. I. only once. I’m not for sure. 
########* 

557 Q. Yes. That is since the California stores were 
opened? A. We did all that supervision either by 
having Mr. Trattner come East or on the telephone or 
telegraph. 

#**##*### 


By Mr. Wilkes: 

Q. Mr. Goldnamer, you referred, in answer to one of 
Mr. Gordon’s questions, to grumbling in the organization. 
Now, you didn’t make it clear what that grumbling was 
about. Can you tell the Court? A. That was an ill chosen 
word. Dissatisfaction to some extent about—among the— 
in early days among the store managers, principally Mr. 
Kaufmann’s relatives. Without making any slight, they 
had seen that they didn’t have a part of the wholesale 
house, and it was only natural that they were only cutting 
in on one end of the profits; and, as was only natural, men 
like to have the privilege of making their own selections, 
and not admitting that someone else can do it better for 
them; or I can recall distinctly the—at various meeting 
when the men would complain about that 10 percent: there 
wasn’t—“Oh, you’re—you fellows are getting a license to 
steal’’—remarks like that—“because you’re not only 
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558 stockholders in this; you get a—you nick us for 10 
percent besides, and we don’t—we are producing the 

profits,” and so on and so forth, and at meetings, and Mr. 
Kaufmann and myself would explain to them that they 
weren’t so bad off; that we were doing their financing for 
them, and other acts of supervision that would cut down 
on their overhead expense, and so forth; and, right or 
wrong, Mr. Kaufmann was always able to satisfy them and 
keep things going. 

And then in the later days, when Mr. C. D. Kaufmann 
had charge of the store managers, why, he in his own 
adroit manner was able to show the managers who had 
squawked—if you will excuse me—about the 10 percent— 
he was of course able to show them that they were getting 
all these other things and all they were paying for them 
was a small administration fee in addition. 

So maybe I used the word “grumbling” too strongly. 

Q. Did you ever discuss the reason of the grumbling 
and the 10 percent arrangement with Mr. E. I. Kaufmann? 
A. Oh, yes; and I don’t know exact times, but a number 
of times he would leave that to me: “I’ll take care of it,” 
and so on and so forth. And then in his own way he pro¬ 
ceeded to take care of it by satisfying those that were— 
had shown some sort of real or imaginary grievance about 
the 10 percent that they were x>aying. 

Q. Can you state in substance the position that Mr. 
Kaufmann took from time to time in discussing with 

559 you and with others in the organization the 10 per¬ 
cent arrangement? A. No, nothing more than that 

we both understood, took it for granted, that as long as 
there would be any Kay stores there would be that 10 
percent arrangement. 

Mr. Gordon. Oh, I object to that. 

Mr. Wilkes. Did Mr.- 

Mr. Gordon. I move to strike that answer as just his 
conclusion: We both took something for granted. 

The Court. Read the question and answer, Mr. Reporter. 
The Reporter (reading): 
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“Question. Can you state in substance the position that 
Mr. Kaufmann took from time to time in discussing with 
you and with others in the organization the 10 percent ar¬ 
rangement? 

“Answer. No, nothing more than that we both under¬ 
stood, took it for granted, that as long as there would be 
any Kay stores there would be that 10 percent arrange¬ 
ment.” 

The Court. Well, strike all that out after the answer, 
“no.” 

********* 

560 By Mr. Wilkes: 

Q. In meetings with store managers or meetings 
between you and Mr. E. I. Kaufmann was the matter of the 
duration of the 10 percent arrangement ever a subject of 
discussion? A. Yes. 

Q. What was the substance of the position taken by Mr. 
E. I. Kaufmann with respect to that 10 percent under¬ 
taking on the part of the stores, or agreement, or call it 
what you please ? 

********* 

561 A. Well, without having to refer to dates and 
letters, when there was complaints about stock given 

to some of the individuals in the stores, not as much to their 
liking or understanding, the argument was, and the reason 
was, “You shouldn’t object. The more stores we open the 
more your part of that 10 percent will be coming to you, and 
the more business we do the more money you will make,” 
and if there had been any thought in anybody’s mind that 
that wasn’t going to last as long as the store lasted, wiiy, it 
would have been expressed with that group of men. 

Mr. Gordon. I object, and move- 

The Court. That one expression will go out. 

Mr. Gordon. You strike that out? 

The Court. Yes; just that one last expression, that that 
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would not last as long as the stores lasted; that will go 
out there. 

##*####** 

562 Q. Give the occurrences as best you can recall 
them, having reference to this 10 per cent matter 

and having reference to any statement Mr. Kaufmann 
made to you or the supervisors of the store managers or the 
stockholders. A. There isn’t any doubt in my mind as to 
the positive understanding of what the thing was. 

Q. We are interested in any statement of position taken 
by Mr. Kaufmann at any time in your presence or in the 
presence of yourself and others. A. It might take me some 
time to recall just when and where and what the statements 
were over a period of 25 years. That question was men¬ 
tioned by me many times, not only in the presence 

563 of Mr. Kaufmann, and to each other and by Mr. 

Kaufmann to the men- 

The Court, (interposing) When the subject was dis¬ 
cussed what would Mr. Kaufmann say? 

The Witness. Mr. Kaufmann would say “You fellows 
ought to be tickled to death. We are financing you. We 
are giving you stock in the companies and we are furnishing 
merchandise 10 per cent above cost, and we are giving it to 
you so you will own it as cheap or at a less price than your 
competitors, and we are throwing in all the rest” and “go 
on and be a good boy. We will open up more stores and 
give you stock” or words to that effect. They were the 
general ideas I have. 

######### 
By Mr. Wilkes: 

Q. Referring to the letter of December 9, 1937, from you 
to Mr. E. M. Rosenthal [referring to Defendant Kauf¬ 
mann’s Exhibit 3], in which you said in substance that some¬ 
one in New York had advised you that the General Asso¬ 
ciates was a holding company pure and simple- 
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Mr. Gordon, (interposing) Oli, no, he didn’t say that. 
That isn’t what the letter says. 

#*#*##**# 

Mr. Gordon. Look at the letter because you have got it 
just backwards. Mr. Goldnamer was the one that says it 
was a holding company pure and simple. 
#*###*### 


564 By Mr. Wilkes: 

Q. (Reading:) “My other principal mission will 
be to confer with Fertig and others in regard to a change 
of set-up for General Associates. The present tax laws 
and so forth make it absolutely necessary this company 
cease functioning as a pure and simple holding company.” 

With respect to that statement, was that a conclusion 
you had arrived at, or was it a conclusion some attorneys 
or auditors had arrived at? A. I think I used the word 
‘ ‘ set-up ’ ’ badly. 

Why I went to New York was to see if we could con¬ 
tinue that branch of the Rosenthal Jewelry Company that 
was then known as General Associates without it being 
considered as a holding company because, as I said before, 
General Associates, the establishing of it was only one of 
the purposes, if I am not mistaken, it was just about that 
time, 1937 or 1938, in there that there was a great deal of 
stir over the country about holding companies, and how 
they were going to be taxed and so forth, and my mind 
wasn’t clear. I was thinking about a jewelry business 
mostly, but that was seven or eight years ago. Somebody 
called it to my attention and I was concerned about it and 
while I was in New York arranging for bank loans I was 
going to go to the auditors and have them tell me whether 
or not we could go ahead with this or whether we should 
dress it up differently or abandon it altogether. 

Q. In point of fact at the time of your visit to New York 
referred to in your letter, was General Associates doing 
anything more than acting as a holding company for the 
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stocks which had been transferred to it from E. M. Rosen¬ 
thal Jewelry Company, or stocks subsequently ac- 

565 quired? A. I don’t know whether they were having 
personal accounts then or not. If they were lending 

money, the Rosenthal Company loaned money too. We 
took everything out of the Rosenthal Company and put it in 
General Associates, everything except the buying and sell¬ 
ing of merchandise. Whatever didn’t pertain to buying and 
selling merchandise was in this other branch of the com¬ 
pany known as General Associates. 
###*#**## 

566 By Mr. Wilkes: 

Q. Mr. Goldnamer, from your last answer is it to 
be understood that your statement under examination by 
Mr. Levin is correct that, or is it incorrect, to the effect 
that when the stockholders of the E. M. Rosenthal Jewelry 
Company went to bed one night they had all of the assets 
of the E. M. Rosenthal Jewelry Company, and when they 
went to bed the next night they had all of the assets of the 
two corporations and they each held the same propor¬ 
tionate share? A. Yes, the aggregate of the two, the adding 
together of the two would equal what the Rosenthal Com¬ 
pany had when he went to bed the first night. 

Q. In 1937 had the duties of the General Associates 
changed any as compared with those as of the time of its 
formation so far as you can now recall? A. The duties of 
the General Associates without referring to anv year never 
changed to my knowledge. 

I have described that part of it, and until they had 

567 to be dissolved for legal reasons, from the beginning 
to the end there was that other part of the Rosen¬ 
thal Jewelry Company in my full opinion. 

Mr. Gordon. Mr. Goldnamer, you heard this rather in¬ 
volved explanation by Mr. Levin giving his definition of 
what a holding company is, didn’t you? 

The Witness. Yes, sir. 



Mr. Bayre Levin. Under the Internal Revenue Code. 

Mr. Gordon. Under the Internal Revenue Code. 

The Court. A personal holding company. 

Mr. Gordon. Did you, when you wrote this letter have 
in your mind, and intend to convey this- 

The Witness, (interposing) Your Honor, you answered 
it in the way I would like to have been able to answer. 

Mr. Gordon. The Court said when you said “a pure and 
simple holding company” you meant what the ordinary 
person would mean. 

Mr. Wilkes. What would the ordinary person mean? 

The Court. What the layman would mean. 
**•*##### 

The Court. The witness has testified he didn’t refer to 
the technical meaning of the word and didn’t understand the 
description of a holding company as we find it in the In¬ 
ternal Revenue Code. 

********* 

570 By Mr. Bayre Levin: 

Q. How many furniture stores were there which 
Mr. Kaufmann and Mr. Rosenthal were interested in? 
********* 

A. I can’t recall. I could name some. 

The Court. Can you approximate the number? 
********* 

The Witness. I guess about 15 at one time. 

By Mr. Bayre Levin: 

Q. Did you see any of these reports of Fertig in connec¬ 
tion with the furniture business? A. When? 

Q. At the time Fertig took over the audit of the retail 
jewelry stores. A. Oh, I think that I had seen them before 
that because naturally I was a little bit timid in this busi¬ 
ness. When I used to go to Mr. Kaufmann’s brother’s 
store he would call me to the furniture store and show me 
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the last month’s report of the furniture store, but never in 
an official capacity at all. 

571 Now I want to read to you from page 232 of your 
deposition question 6 in relation to the matter of 

credit in connection with which you were questioned by 
Mr. Gordon: 

“Q6. Is it not a fact that the length of time of credit 
extended to the Kay Stores is less than is usual in the 
jewelry business between wholesalers and retailers? 

“A. Yes, sir; very much less.” 

Did you may that answer? A. Yes, sir. 

Q. Is that answer true? A. Yes, sir. 
###**#•*# 

572 By Mr. Bay re Levin: 

Q. Will you read question 4 on page 235, and the 
answer down to page 236? A. Yes, sir. 

Q. And are the statements made in answer to question 
4 true? A. Yes, sir. 

Mr. Gordon. That is on page 235? 

Mr. Bay re Levin. Yes. The answer is partly on page 
236, and I shall read the question and answer. 

The Witness. If it please your Honor, I don’t want to 
tell these fellows how to run their case. I testified this 
was all one bunch of money and I don’t see why they keep 
on going back. 

The Court. I can not tell either. 

Mr. Bayre Levin. (Reading:) “Q4 And many times you 
got into the situation where the E. M. Rosenthal 

573 Jewelry Company was owing them money; is not 
that right? “A. Yes. You see, as after these laws, 

Mr. Hirshman would advise that his study had shown that 
certain amounts of merchandise could not be shipped to a 
store on account of their previous performance, and in 
order to get all the merchandise we could for the stores, we 
would buy hundreds of thousands of dollars worth here; 
so that we ourselves were merchandise rich at various times 
and money poor. So we would call on C. D.-” 
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By Mr. Bayre Levin: 

Q. Does that refer to Mr. 0. D. Kaufmann? A. Cecil 
Kaufmann. 

Mr. Bayre Levin. (Reading:) “So we would call on 
C. D. and C. D. would have this store send in so much, and 
this store send in so much, and that would prevent the 
Rosenthal Company having to go to the banks for money. 
It was a give and take proposition all the way through. It 
was one gang and one bunch of money, and we never 
stopped to consider it so much. We had a lot of individual 
kicks from certain members that they were getting the worst 
of it, and I was the Shylock, and so forth, but I did that 
which I thought was right and proper and fair, and helped 
one or another out, also I must admit that I tried to stay as 
close to our understanding between the stores and Rosen¬ 
thal, from a payment standpoint, as I could.” 

This is cross examination by Mr. Gordon. 

The Court. All right. 

• ***##*** 


574 By Mr. Bayre Levin: 

Q. I am afraid I didn’t make my question clear. 
Were there any discussions with respect to the 10 per cent 
arrangement at any time when the retail stores were opened 
and stock allotted to other persons, and they became 

575 owners in that corporation? A. Oh, yes. If you 
were not asking me to say what store, the manager, 

there were any number of those occasions when a man was 
going to open up a store and it was explained to them the 
connection between the Rosenthal Company and the Kay 
Stores and what the 10 per cent was being paid for and we 
were to supervise them and give them help. 

I recall now Mr. Saul Kaufmann, Mr. E. I. Kaufmann’s 
brother, owned 10 per cent in the Rosenthal Company and 
in the stores he was heavily interested, we had to sell him a 
bill of goods too. That had to do with the 10 per cent. We 
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had to sell him that bill of goods that he had to pay the 10 
per cent. 

***#•#*«• 

Q. Mr. Goldnamer, the actual figures will be shown in 
one of the schedules to be presented by the auditors, but 
there was a time when certain functions which had been 
performed in the name of the Kay Associates were taken 
over by the General Associates. Is that right? A. Yes, 
sir. 

Q. Now what were those functions? 

The Court. Did the Kay Associates take over all func¬ 
tions of the General Associates ? 

The Witness. On account of different things they 

576 reverted back and forth. Whatever there was in 
one was in the other. 

By Mr. Bayre Levin: 

Q. General Associates in 1937 took over certain of the 
functions of Kay Associates. A. Yes, sir. 

Mr. Gordon. That was during the year 1938. 

The Witness. It was the same people and the same 
functions. 

*###**##* 

Deposition of Edmund I. Kaufmann 
• #*###*## 

577 Now will you please state in your own way what 
occurred in reference to your meeting Mr. Rosen¬ 
thal, and what happened down to the organization 

578 of the E. M. Rosenthal Jewelry Company in ’23. 
Don’t go any further than the organization of that 

company, but tell what happened in the early days. “A. In 
1909 I came to Toledo for the purpose of looking for a loca¬ 
tion to go into the clothing business. I had with me a letter 
from a friend of mine in Detroit, Sam Summerfield to E. M. 
Rosenthal. Mr. Summerfield was in the furniture business, 
and Mr. Rosenthal at that time also was in the furniture 
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business. I introduced mvsclf to Mr. Rosenthal, showed 
him the letter, and Mr. Rosenthal aided me in securing a 
location next to his business,—The Home Furniture Com¬ 
pany, I think it was. Subsequently we opened the clothing 
store, of which I became manager, and partner of Mr. Adolf 
Finsterwald. As time went on I met Mr. Rosenthal’s 
family, his wife; he had one little baby, his oldest daughter 
now; and we became I should say as Mr. Rosenthal said 
yesterday, as good friends as it is possible for two men 
to be. He showed by many acts of his that he had an 
affectionate regard for me, and I am sure that I returned 
that affection. As a single man my time was my own, and 
I spent I presume at least two evenings a week at his 
home; we lunched together daily, and we became very fast 
friends. In 1911 I was married. Prior to my marriage, 
when I was engaged, Mrs. Rosenthal— and I might say now 
who is one of the dearest and sweetest women I have ever 
known, and I could have no deeper affection for a 
579 sister than I had for her, and still have: treated me 
as she would a brother, and invited my wife—or 
rather I was engaged—invited my to-be wife to visit them 
at their home; which she did.” 
*#######* 

“Ql. That gets us down to the period when the store was 
opened in Reading, that is known as Kay Reading—that we 
call Kay Reading? A. That’s right. 

Q2. Will you tell us how that store happened to be 
opened, who went into it, and what the store was. A. My 
brother Sol and Ben were in the cleaning and dyeing busi¬ 
ness in Detroit. The business was not large enough for 
both of them, and I made the offer to both of them that they 
should decide between themselves and I would take either 
one, either Ben or Sol and have him come to Reading and 
live there and go into the jewelry business. Mr. brother 
Sol was the one that was finally agreed upon by the two of 
the, that he was the one to go; and he came to Reading I 
think early in 1916. 
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Q5. Has that been a successful operation? A. Yes, sir. 

Q6. I am not going to ask you to tell the story of each 
one of these companies; I want to make it reasonably brief. 
In the complaint and in the answer it is shown that after 
the establishment of this company in Heading, there were 
seven other companies organized before 1923, all under the 
name of Kay Jewelry Company, except one that was called 
Ray, and one that was called Wittman. That is one in 
Allentown, and Washington, Detroit, another in Reading, 
one in Columbus, and one in Indianapolis, and one in 
Springfield. First, were these businesses established as I 
have stated? A. Yes. 

Ql. Now were they operated, each one, by a separate 
corporation? A. Yes. 

Q2. Will you tell us who got this up, and in general what 
was the method of determining who the stockholders would 
be in these companies? I am talking now simply of the 
ones that were founded before 1923. A. In 1919 Allentown, 
which is a city thirty six miles from Reading, Pennsylvania, 
seemed like a good place to open a second store. 
5S4 My brother Sol by this time had paid back his debt 
to the bank, and was ready to open up another store, 
which he thought he could look after, in Allentown, Penn¬ 
sylvania. This particular store I discussed with Mr. 
Rosenthal. I had told him of the success that we had met 
in the Reading store; and then he had a nephew who had 
been in the Navy, a young man by the name of Louis Hayes, 
in whom he was interested, and he asked me to take Louis 
to Reading with me to learn the furniture business. And 
then subsequently when we were ready to open the store 
in Allentown, Louis, who is now dead, and a chap by the 
name of Kaplan, were the co-managers of the Allentown 
store. When it came to the matter of distributing the 
stock, I distributed the stock giving consideration first to 
the management, and then of course consideration to my 
brother Sol, and then consideration to the chap who came 
in after Wittman and left us, in the Reading store,—a chap 
by the name of Heller—Max Heller. After that was done 
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I gave some of the stock to Mr. Rosenthal, and kept an 
equal amount for myself. I think Mr. Rosenthal at that 
time had some sixty-odd shares; I just don’t remember 
the exact figures; but at no special formula.” 

***■**«=#** 

585 Q8. And then you moved to Washington. Now 
will vou tell me about that; tell us about the or- 

ganization of the E. M. Rosenthal Jewelry Company, and 
how you happened to move to Washington, and how yon 
happened to establish the business there, and how you 
happened to have the stockholders that you had, and how 
you happened to call it the E. M. Rosenthal Jewelry 
Company. A. In 1922 my wife and I started to talk about 
moving away from Reading, Pennsylvania. And then I had 
had several talks, any number of talks, with Goldnainer, 
who was an aggressive and good business man, and manager 
of the Kay store in Washington; and probably discussed 
on not one occasion, maybe a good many occasions, which 
number I don’t know, the feasibility of opening a wholesale 
house with the purpose of selling jewelry at wholesale to 
our stores, and also to the outside trade. There was no 
wholesale jewelry house in Washington. At that particular 
time 1 was rather nervous, and 1 had just finished have a— 
I don’t say a breakdown, but the doctor advised me that I 
ought to take a rest for a few months. That was I think 
about that time; I am not sure; and I went to Washington 
to visit the store, was entertained by Mr. Goldnamer. I 
liked Washington, my wife liked Washington, she had a 
great many friends there. A family had moved from 

586 Reading to Washington, by the name of Israel, and 
the women liked the idea of being together. I liked 

the people I met in Washington. It was a quiet place, dif¬ 
ferent than it is today; everybody was moving along slowly; 
it was a very pleasant place. And I noticed when I was 
in Washington I slept a little bit better than I did any 
place else.—We decided then to open a wholesale jewelry 
house. The reason it happened to bear the name of E. M. 
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Rosenthal, I related earlier of our friendship; he had said 
to me on one occasion, or maybe on several occasions, that 
none of the institutions—furniture institutions, bor his 
name; and I then said “OK, that’s what it is going to be 
called.” After I had decided as to the amount of monev— 
Mr. Goldnamer at that time had no means to speak of—but 
after it was decided as to the amount of money that I 
thought necessary, which was one hundred fifty thousand 
dollars, I asked Mr. Rosenthal, and I may have discussed 
it with him too, and I may have discussed it with Albert 
Levy; but I asked Mr. Rosenthal, Mr. Levy, Goldnamer, 
my brother Sol, to meet me at the Biltinore Hotel in New 
York. When they came there I discussed with them the 
many things that I had discussed with Goldnamer; because 
I had decided if we opened up a wholesale house that he was 
to be the merchandise man. I told them the amount of money 
that we needed; and I had written our prior, on the train, 
just exactly—that has always been my custom in dividing 
any interest, to put down a list of all the men’s names that 
I wanted in the business, and then put down along- 
587 side of those names their respective shares. Now 
that is an established custom; everybody in the or¬ 
ganization who had anything to do in aiding in opening up 
stores knows that was my custom; I would write it on a 
piece of paper and hand it to one of the other and let them 
decide whether it was fair or not. I wanted to be fair, 
and I believe I have proven over a period of years that I am 
fair. And then it was decided, because I was to live in 
Washington and was to be the president of the Rosenthal 
Jewelry Company, and I was to run it from one angle, 
that I wanted thirty percent; Mr. Goldnamer, who was to 
be active in the business, twenty-five percent; Mr. Rosenthal 
twenty percent, Mr. Albert Levy fifteen percent, and my 
brother Sol ten percent. Mr. Goldnamer at that particular 
time wanted less, because it was the largest investment 
up to that point that he had made, and he didn’t have the 
means. I am not entirely sure—but I know I persuaded 
him to take twenty-five percent; and I am not entirely 
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sure but I am of the impression—Mr. Goldnamer can sub¬ 
stantiate it, that Mr. Rosenthal and I came to the bank—the 
bank that knew me by this time in Washington, where I 
had dealt for the Kay Jewelry Company, and they knew 
Mr. Rosenthal by reputation, as being a man of means,— 
endorsed a blanker endorsement for Mr. Goldnamer, 
namely: that he was to put his stock up as collateral, and 
for any unpaid portion of that debt, we could step in, if 
he didn’t pay it and take that collateral.” 
#####*### 

588 Q4. Of course the minutes of the company will 
show this, but have you been the president of that 

company all the time,—the E. M. Rosenthal Company? A. 
Yes, sir, I have been the president from the beginning. 

Ql. And have you actively engaged in the business of 
that company right along? A. Actively engaged in the 
business of the company. 

Q2. They have been located—I am speaking now of the 
E. M. Rosenthal Jewelry Company, the wholesale com¬ 
pany—in Washington all the time, down to the present 
time? A. They have been located there from its incorpora¬ 
tion up to the present time. 

Q3. And you have lived in Washington all the time? 
A. That’s right. 

Q4. Has Mr. Goldnamer taken an active part in the work 
of the wholesale company, also? A. He was the merchan¬ 
dise man. 

Q5. From the beginning? A. From the very beginning. 
Q6. What office did he hold in the company? A. 

589 He was treasurer. 

####*##** 

592 “Q9. When the company was first organized did 

you have any trouble in getting the stores to deal with 
it? If so, state what happened. A. I took, I imagine, quite a 
lot for granted when I went to Washington, because most of 
the men in these businesses had a relationship with me; I 
was with them a great deal; I met with them at various 
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times, and I may have taken a lot for granted, and thought 

it would not be a very difficult thing to get these men to 

agree. I had sold them the idea that they should buy 

their merchandise from the Rosenthal Company. In the 

first six months of that business we encountered a great 

deiil of trouble from mv familv and from the other man- 

• * 

agers; and I can see the reason why, as l go back and 

593 think the thing over. Here was a man who came 
into the business about the same time within a year 

or so, as they did: I am speaking now of Mr. Goldnamer. 
He came in and managed a store*, and all at once he became 
my buddy and my very close associate in the jewelry 
business; and I had taken him and started to promote 
him with the men. The}' resented it as completely as men 
could who felt tliev were having things taken a wav from 
them—the right to determine how their business should 
be run, the right to buy merchandise. This has nothing 
to do with stockholding; I am speaking now of individuals 
who were managers and had stocks varying in amount. 
They resented it to such an extent that I was constantly 
writing them letters and constantly going to them, using 
all kinds of pressure to get them to continue their buying. 
It had reached a point where finally Mr. Goldnamer made 
a trip to Detroit to speak to Mr. Rosenthal. 
********* 

Ql. You have heard that from Mr. Rosenthal? A.Yes, 
and also from the men, where Mr. Goldnamer came to me 
and said that he had been to Detroit and saw Mr. Rosen¬ 
thal, and they thought it would be best to abandon the 
jewelry Company—the wholesale house; because there 
was so much trouble, it was so difficult, going back a period 
of years, these men that are here today weren’t 

594 there then, they weren’t there then, they weren’t 
present. But I had to use all sorts of influence and 

all sorts of pressure to get them to agree. For instance, 
Mr. Goldnamer bought, to the best of his ability, merchan¬ 
dise that was unacceptable to the stores, they didn’t want 
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it; or his idea of merchandising; was unacceptable to them. 
And they resented the Rosenthal Jewelry Company to 
completely that in the beginning it did look for a time as 
though we would have to give it uj). Because these men were 
never told there was going to be any wholesale house, there 
was none thought of; they were to go ahead and do their 
buving collectivelv if thev could, but any wav do the best 
way. But I watched in the beginning that they didn’t over- 
buv—didn’t overload their accounts and so on. And it 
reached that point, as 1 just stated, where Mr. Rosenthal 
and Mr. Goldnamer thought it would be best to abandon 
the wholesale house; but I declined to do it. I can add 
this if you permit me: I don’t want to interrupt your 
chain of thinking: it is if I am running a business, I must 
think the best I possibly can for the business, which includes 
everybody associated with me in that business. And then 
we discussed the advisability of taking into the Rosenthal 
Company, the majority of stock, one way or the other, 
which would eliminate this friction. And I mention that to 
you because some of the stores then were opened up on 
the basis where the Rosenthal Company had control, and 
that then was the beginning of elimination this condition. 
######### 

595 You said that you made out a list of who were to 
be the stockholders in the E. M. Rosenthal Jewelry 
Company? A. That’s right. 

Q2. And that you had that list when the gentlemen 
came to New York as invited by you? A. That’s right; 
and it was not changed. 

Q3. That list wasn’t changed? A. Was not changed. 

Q4. And that list was made up by you without consulta¬ 
tion with any one? A. And I had to sell them on the idea. 

Q5. Was the list made up by you alone—the original 
list? A. The original list was made up by me like all the 
lists were made up by me, of stores. 

Q6. Alone? A. Yes. 
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Q7. Well now go back to the question of the relationship 
of the stores. Yesterday Mr. Rosenthal, if I understand 
him correctly, said that one of his complaints was that he 
wanted to have reduced to written form an oral contract, 
or perhaps sixty-four oral contracts which existed already, 
at this time, between the E. M. Rosenthal Jewelry Company 
and the individual stores, whereby the stores for an in¬ 
definite period are to buy their merchandise from the 
jewelry company at ten percent profit to the jewelry 

596 company. Now my question is, is there any such 
contract, written or oral? A. None. 

Ql. Has there ever been ? A. Never. 

Q2. Mr. Rosenthal testified, is my notes are correct, 
that he himself made such contracts with the Boston, Allen¬ 
town and Detroit stores. Have you ever heard of his 
making any such contracts as that ? A. Never. 

Q3. I think you have stated that you were the president 
of the E. M. Rosenthal Jewelry Company? A. I was the 
president of the E. M. Rosenthal Jewelry Company. 

Q4. What I am going to ask you is, did Mr. Rosenthal 
have authority to make any such contracts as that with 
the retail stores, at that time? A. No authority, but if 
he had made a contract I would have respected it. When 
I say I would have respected it, 1 only have this in mind; 
that if he came to me, I might say “You are wrong, you 
should not have done it”; and I might try’ to arrange it so 

it would be satisfactorv. But I must call vour attention 

* * 

to one thing- 

Q5. Did he tell you he had made any such contracts? 
A. Never. I was going to say that Mr. Rosenthal yesterday 
said Allentown. Allentown was the second store that was 
opened. If he made a contract, did he make it with them 
about what? It was the second store opened. When 

597 did he make the contract? 

Q6. That is all argument; never mind that.—You 
have said that Mr. Rosenthal had to the best of your 
recollection not been president or secretary of the E. M. 
Rosenthal Jewelry’ Company. 
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Mr. Gordon: May it be understood—I haven’t gone over 
the records of this—lie may have been vice-president or 
something like that? 

Mr. Bayre Levin: He wasn’t at any time an active 
managerial officer. 

Ql. Will you state what if any work Mr. Rosenthal did 
for the E. M. Rosenthal .Jewelry Company from the begin¬ 
ning in 1923 down to the present time, and if there was any 
change in what he did, why tel! us about it. A. It is going 
to be a very difficult tiling; because you might say, what 
did Mr. Goldnamer do. I wouldn’t know exactly, although 
Mr. Goldnamer I know was actively engaged at all times 
in the wholesale business. 

Q2. He didn’t live in Washington? A. No, sir. 

Q3. He was a director the company? A. That’s right. 

Q4. And presumably attended annual meetings of direc¬ 
tors? A. Yes. 

Q5. He was always available to you for advice? A. 
Always. 

598 Q6. And you got advice from you? A. From time 

to time. 

Q7. And he honestly gave you the best advice he could? 
A. Quite so. 

Q8. And you got a lot of good advice from him, there 
isn’t any doubt about that? A. Splendid. No question. 

Ql. He was engaged in the furniture business? A. That’s 
right. 

Q2. -actively—until when? A. Until he retired and 

moved to Florida. 

Q3. Approximately when was that? A. Well I don’t 
know exactly; but he in late years- 

Q4. Let’s relate it to the panic of ’29; was it before or 
after that, do you recall? A. Well he had practically re¬ 
tired from business, I should say, in the twenties—early 
twenties; not the early twenties, maybe the middle twenties. 
When I say, retired, he took number of vacations, and he 
wanted—as he stated yesterday his health was such that 
he preferred to live than to be the richest man in the ceme- 
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tery. And my judgment, he retired—to what extent, lie 
would know, I don’t; but in my judgment or from what was 
generally said, he had retired. In ’29 I am sure he was 
living here” [Hollywood Florida]. 

****** 

Ql. Who made up the allocations of the stock in 

599 the stores, and has there been any change in that? 
What part have you taken in it—what part has Mr. 

Goldnamer—what part has Cecil Kaufmann taken ? A. In 
the beginning I would discuss the thing—I mean the earlier 
years, up to I should say the last two years, I would discuss 
allocations with Mr. Goldnamer, and I would make out the 
list as I saw Thev would come to me and sav—or we would 

w w * 

determine to open a store in a certain city, and we would 
decide that the capitalization in that city was to be fifty 
thousand dollars—just to use that in round figures. Then 
I would sit down and put down a list of all of the names of 
the various people that I thought should have an interest; 
then that list was given to Mr. Goldnamer, and then I got 
his point of view; then there may have been some changes 
here, there and elsewhere. But as a rule—I mean this was 
not a work of ten minutes; this may have taken me maybe 
a week; I don’t mean I worked on it constantly a week, but 
I would have it before me, and then as I would see it I 
would make a certain change, if it were necessary in my 
judgment, based upon that I thought was fair to the various 
individuals. I might say to you that over the period of 
years that I allocated stock, I can’t ever remember anv of 
the men who got stock, that came to me and said they were 
mistreated, that they didn’t get all the stock they should 
have had.” 

****** 

600 “Q3. In more recent years has Cecil Kaufmann 
taken part in this? A. In more recent years, Marc 

and Cecil, because of stress of doing other tilings, would 
make up the list, and then they would finally bring it to me 
for the final OK. I think Mr. Goldnamer took my place in 
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the last few years in making up the list; they would discuss 
it with Cecil, because Cecil was running then the retail end 
of the business; and they they would finally bring it to me 
and I would look at it, and then would call attention to this 
or that that ought to be done.” 

#**### 

“Ql. I will try to make this as quick as I can, because 
what I am saying now is all a matter of record. The answer 
says that in ’33, on advice of counsel that the E. M. Rosen¬ 
thal Jewelry Company being a District of Columbia cor¬ 
poration, could not hold stock in other corporations, stock¬ 
holders of the E. M. Rosenthal Jewelry Company caused 
to be organized a corporation under the laws of the State of 
Delaware, known as General Associates, Inc., with fifteen 
hundred shares of capital stock, and thereafter caused the 
stock held by the E. M. Rosenthal Jewelry Company in 
other corporations to be transferred to General Associates, 
Inc. In consideration of the transfer of all the stock of 
General Associates, Inc., to E. M. Rosenthal Jewelry Com¬ 
pany for immediate distribution as a dividend to the stock¬ 
holders of the E. M. Rosenthal Jewelry Company. 
601 Is that right? A. That’s right. 

Q2. That’s what occurred? A. That’s what oc¬ 
curred. 

Q3. In 1938, General Associates, Inc. was dissolved, and 
all the stock of the other corporations then owned by Gen¬ 
eral Associates was distributed as a dividend to its stock¬ 
holders? A. Right. 

Q4. So that by the end of 1938 all the stock in any of the 
retail jewelry stores which has been owned by E. M. Rosen¬ 
thal Jewelry Company or by General Associates, Inc. had 
been distributed to the persons who had been stockholders 
of the E. M. Rosenthal Jewelry Company and of General 
Associates, Inc.; is that right? A. That’s right.” 

#*•### 

“Q2. As time has gone on, has Mr. Rosenthal been in any 
less position to take stock in any companies, that you might 




offer him, than he was at the beginning? A. Yes; defi¬ 
nitely so. 

Q3. What do you mean by that? A. Well in 1929 at the 
time of the market crash, Mr. Rosenthal was in the market 
and he lost like other men, considerable money. I believe, I 
am not sure, but I think he borrowed twenty five thousand 
dollars from Marc Goldnamer; 1 am not sure, but I am 
under that impression. I am not sure of that. That is 
unimportant, except that he had found himself like many 
other men, in a rather strained financial condition. 
602 Then the bad times came, say in 1931, and Toledo was 
hit like many other cities, more or less, I don’t re¬ 
member; and as Mr. Rosenthal’s chief furniture interests 
were in Toledo—real estate and furniture business, he, 
from what he told me, was in pretty bad financial condi¬ 
tion. He had stated to me on a number of occasions during 
that period on through ’32 and ’33, that he was just trying 
to save enough of what lie called the wreck, so he could like 
the way he had chosen to live. That condition continued 
with him I think until possibly up to the time of the Elm 
Corporation; and prior to that he was in business in De¬ 
troit, and lived in Detroit, and he was interested in the 
Finsterwald Furniture Company there, and also they were 
involved—the Finsterwald Company in a building bond 
issue; I can’t remember the details; and that was in very 
bad shape. And at that particular time all businesses 
were—I don’t say in bad shape; we were probably—in the 
jewelry end of it were in a little better shape than some 
of the other businesses, because they weren’t quite so un¬ 
wieldy; you could reduce your help, we got rent reductions 
and many other things. And I remember quite distinctly 
of spending weeks and weeks traveling two and three nights 
on a sleeper, visiting landlords in different cities for the 
purpose of getting temporary relief from what then was a 
high rent. When we rented the buildings it was not con¬ 
sidered high rent. Mr. Rosenthal was ambitious to get 
enough money together from his stocks and from other 
sources, where he could live without any trouble, and get 
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away from business. Ho had been practically retired 

603 up to that time; I don’t know just when he started 
to really retire, but I think it was somewhere in the 

middle twenties.” 

#*#**# 

“Ql. Did you tell Mr. Rosenthal of the organization of 
these different corporations as they were organized? A. 
Well I probably did, or my partner Goldnamer did—told 
him of the stores as they were organized; because there 
was no reason to keep it secret. He was told every time, 
I presume; 1 don’t know whether I told him, or the principal 
that was going in told him, or Goldnamer told him. 

Q2. In recent years, the notification of allocation of 
stock has been sent out by Mr. Goldnamer; is that right? 
A. That’s right. 

Q3. I won’t go into this in great detail either, because 
it can readily be proven in other ways. The answer says 
in 1936 the Kay Associates, Inc. was organized and stock 
issued to Edmund I. Kaufmann, Marcus S. Goldnamer and 
Joel Kaufmann; that they entered into a declaration of 
trust, which is attached to the answer. Is that declaration 
of trust still in effect? A. Still in effect. 

Q4. The activities of Kay Associates arc also described 
in the answer, and we can readily prove that in other ways, 
but let me ask you: Does Kay Associates do any mer¬ 
chandising—I mean does Kav Associates buv and sell 

604 anything? A. In conjunction with the E. M. Rosen¬ 
thal Company. They have their different men, 

executives in the Kay Associates, sit down with the E. M. R. 
Company and tell them what stores can use certain mer¬ 
chandise. They work on the advertising together, and 
things of that kind. 

Q5. Do they also supervise and give advice to the stores? 
A. That’s right; they are supervisors, and they are ac¬ 
countable to the executives, and it is their job to go around 
and help the stores as much as they possibly can, in their 
advertising, personnel, leases, and many other things. 
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Ql. But Kay Associates doesn’t buy any goods or sell 
any goods, itself? A. It is a non-profit organization, makes 
no profit. If there is anything left at the end of the year 
from their administrative fund, that is turned back to the 
stores. 

Q2. Tell me something about the work that Cecil Kauf- 
mann does at the present time, and what he has done for 
the last few years. A. Well Cecil came in to the offices 
of the Rosenthal Jewelry Company about 1931 or ’32; 
somewheres in that neighborhood. He was in the furniture 
business with us, which was organized in 1925, and sold 
in 1927 I think. Bv the wav, the record will show if I 
make a mistake. 

605 “Q3. This is supposed to be approximate? A. 

Approximate, yes. Then we bought our Marc Gold- 
namer; made a deal for the Franc Jewelry Company, and 
Cecil went into the Franc Jewelry Company. He remained 
there as one of the managers—as a manager, an owner of 
the Franc Company, from 1927 I think until 1931; I should 
think that was the year; maybe ’32, I am not quite sure. 
Then he came to us in the Homer Building. We had much 
smaller offices than we have now, in the Homer Building; 
and I had my office, which was supposed to take care of the 
retail end of the business, and Cecil was directly across the 
hall in Mr. Goldnamer’s office; and then the general office 
of the Rosenthal Jewelrv Companv. Bv sheer abilitv and 
study and work, he became over a period of years, from 
then on up to the present time, one of the best men that we 
have in our organization; and I should say to you that I 
think, if we were not in our organization, I should say he 
had very few peers: his equal but very few peers, in busi¬ 
nesses of this type. He is aggressive, hard working; work 
means nothing to him. Forthright and honest. Blunt, 
which of course takes in plain-speaking. I heard Mr. Rosen¬ 
thal yesterday when he said that Cecil was not very nice 
to him, or didn’t show the proper respect, as it were, and 
that he didn’t trust him as full as he trusted me or mv 
children. I should like him to know, and every one else 
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to know, that in my judgment lie is completely trustworthy. 
I have never known him otherwise. I feel safe in com¬ 
mitting any trust to him, and know that he would 

606 administer it honestly and properly. I know that 
lie is exasperating, and I know that I have exas¬ 
perated him in the past, and 1 know that he has been ready 
to tell me to go to hell. It lias never been necessary for 
me to discuss with him equities; he doesn’t care particu¬ 
larly about equities; he doesn’t give any thought if he has 
one percent or ten percent or twenty percent in a particular 
store. His efforts in that direction of looking after the 
stores is just as well devoted and well placed as it is pos¬ 
sible for a man to be. As it happens, Cecil is my nephew, 
and I am cognizant of the fact that one is usually swayed 
by a relationship. I have never placed a relative of mine 
in a position of managing as valuable a thing as the Kay 
associated group stores, or I wouldn’t think of doing such a 
thing, even my own son, if I didn’t think he was capable. 
And the mere fact that he may be at times arrogant, or at 
times short in his answers, if he were a stranger to me I 
would be willing to stand it, because he has done and is 
doing as fine a job as it is possible for any man to do. I 
know he has the respect of all the men that he deals with. 
And to make a long story shorter, in my judgment, if we 
could get two or three Cecil Kaufmann’s and put them in 
different positions we would probably be one of the strong¬ 
est retail outfits of our kind in the country. He has done 
a great many things which I needn’t enumerate; but I will 
just say to you that he established an optical company that 
furnishes us the optical goods. We used to spend quite a 

lot of money and not get the right kind of service; 

607 and I know we get the service now. And that optical 
company was divided among the stockholders of the 

E. M. Rosenthal Company in accordance with their ratio. 
He originated an advertising service, which was his, in The 
National Advertiser—rather it is on the listing of national 
advertisers; and he brought that into the business, and I 
think we saved on what we paid: I think we paid Sam 



Epstein at Detroit something like sixty five thousand dol¬ 
lars in our office—in our own business. It costs us con¬ 
siderably less. He established the employes’ saving fund 
for the purpose buying stock in our companies. He has 
done reallv so manv well thought out things that I would 
be a little off my beam, I should say, if I wouldn’t give him 
complete recognition. 

so#****#*# 

“Ql. That gets us down to the meeting of the directors 
in Washington Wednesday, October 27th, and the com¬ 
plaint alleges that at that meeting you stated that you 
proposed forthwith to destroy the business, good will and 
patronage of the defendant corporation, for the expressed 
and asserted purpose of terminating and nullifying the 
claims of The Elm Corporation and Mr. Rosenthal, by 
bringing about the dissolution of the defendant corpora¬ 
tion—that is the Rosenthal Jewelry Company; or 
608 by inducing all the corporations now engaged in the 
retail jewelry business, who now purchase their 
merchandise from the Rosenthal Jewelry Company, to 
cease doing so. Will you state what occurred and what 
you have done since then—what your intentions are about 
that? A. I can’t do that verv briefiv: I will trv to make 

• * w 

it brief and keep within the facts. 

Q2. First, say what happened at the meeting; what did 
you do? A. I was going to lead up that, if I may. 

Q3. Do it your own way. A. The Kay Store group con¬ 
sists of a group of young men—I call them young; they are 
young compared to me. And over a period of years—and 
I say ‘I’, I mean ‘I,’ I don’t mean anybody else, in this 
particular instance—laid down a policy of cooperation. I 
have always considered our Kay group, as they are termed 
from time to time, as one large family who are banded to¬ 
gether by reason of having been given an opportunity of 
making an investment in a successful group of stores; and 
it has been the mystery—I shouldn’t say the mystery, but 
it has been astonishing how a large group of men, that I 
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know that our stores—all separate and sovereign identi¬ 
ties—that is separate corporations, have been able to 
manage and function as though it were one corporation. 
That was brought about in the early years by me. And 
then in the last five or six years it has been carried on by 
Cecil. There is a mutual understanding between what I 
call the Kay group, or these managers who meet I 

609 think a couple of times a year to discuss their af¬ 
fairs, and exchange views; there is a community of 

interest between the Rosenthal Jewelry Company and the 
stores.’’ 

*##### 

“Q2. Yes. A. - in tying the stores up with a con¬ 

tract that would make it necessary for the Kay stores to buy 
from the central office: and I will sav to vou that in mv 

*4' •> 

judgment now, and it has always been, the Rosenthal 
Jewelry Company exists by reason of the Kay stores, and 
not vice versa.” 

##*### 

“Ql. Yes; tell us what happened at the meeting. A. 
That meeting was brought about by a hurt that I was 
supposed to have given to Mr. Ted Levin, counsel for Mr. 
Rosenthal; I will spare the details, because it is unim¬ 
portant. I did it on the basis of trying to iron out a 
situation that existed largely in his mind, that I resented 
him and that I didn’t like him. Then it seems that he called 
up Mr. Rosenthal- 

Q2. You can’t say what happened when you weren’t 
present. A. All right. 

Mr. Bayre Levin: Unless he told you. 

Q3. You received a letter-A. I know the date and 

I know the letter very well. 

Q4. Here is a letter from Mr. Theodore Levin 

610 dated October 20th [referring to Plaintiffs’ Exhibit 
No. 17] which is given as an exhibit to the answer. 

A. That’s right. That as far as I know was the day of 
infamy, when I received that letter. 





Q5. Well never mind that. After you got the letter 
you had the meeting? A. The meeting was held within 
a very short time afterwards. 

Q6. What happened at the meeting? A. I read—I asked 
Mr. Levin to make—to clarifv what lie had in his mind; and 
he made a certain statement; and as time went on, and re¬ 
membering all of the number of times that we have been 
nagged and our organization discredited—and it is dis¬ 
credited today more than it has ever been in its existence, 
and great injury is being done the organization; of the 
many times that I have listened to, ‘I am here protecting 
Mr. Rosenthal’s interest’; and ‘Mr. Rosenthal’s interest 
is this,’ and ‘Mr. Rosenthal’s interest is that’; which I 
was not opposed to, resenting it. But I don’t say this 
unkindly about Mr. Levin; I don’t want any controversy 
with him or any one else- 

Ql. Let’s get by that. You disagreed with his attitude, 
and then what happened ? A. I disagreed with his attitude, 
and in a moment of exasperation, when I could endure it 
no longer, what I called this great injustice, the letter that 
was written to me at the instigation as he said to his 
611 client, Mr. Rosenthal—hurt me more than anything 
else that has ever happened in my business career. 
It was a letter that I would have written to a man that I 
knew was stealing and I wanted to bring him to account. 
And in a moment of exasperation I remembered that I was 
a free citizen; there was no law in the world that would 
bind me to run an institution, and I had followed this type 
of thinking we would have destroyed the organization. In 
a moment of exasperation I said something like this, which 
comes back to me rather vaguely, I may not have it just in 
the exact words: I tried to get it out of my mind because 
I was hurt rather badly; that ‘I don’t know what you are 
going to do or what I am going to do; but I am going to ’— 
let me see now: ‘I am going to liquidate—if this continues 
I am going to liquidate the Rosenthal Company; if I am 
unsuccessful at liquidating the Rosenthal Company’— 
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meaning if the board of directors and the stockholders 
voted me down on the thing, ‘then I will resign from—as 
an officer of the Rosenthal Company’; and that I would 
then call together all of the Kay store managers who have 
been partners in the buying contract—not buying con¬ 
tract,—buying arrangements with the Rosenthal Company, 
and explain to them just what had happened, and tell them 
as far as I was concerned they were released, they could 
either continue buying from the Rosenthal Company, or 
quit. I think I said in substance about that; if I haven’t, 
I know I will be corrected before the day is out.” 

612 “Ql. My question doesn’t refer to what was done, 
or what vou might have done under certain circum- 
stances. My question is, did Mr. Rosenthal, according to 
your understanding of the business relationship between 
you and him, ever have the right to say to you, ‘Because 
this corporation is organized for the sale of jewelry, you 
have taken all of the stock, and I object’?* A. He would 
have the same rights as every other man who was in the 
original company. 

Q2. What were those rights? A. Well that would have 
to be rather a long answer. The rights of decency, the 
rights of relationship between your fellow associate; that’s 
the only way I can answer it. There are rights that can 
not be defined by law. ’ ’ 

*#*##* 

“Q3. Did he ever indicate to you that on the basis of 
his understanding he had a right to the distribution of stock 
on the basis of certain comparison with you? A. He did 
not. 

Q4. Did he ever inquire from you whether in making 
allotments to him, you recognized that he was entitled to the 
allotment of stock on the basis of a certain comparison with 
allotments made to you? A. No, he did not. 

Q5. When did you first hear that he took that posi- 
G13 tion? A. Yesterday when he mentioned it. I am 
speaking of that three and two basis. 
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Q. Well, I am not. A. If you are not, then it is in the 
letter Mr. Levin wrote to me. 

Q2. What is the date of that letter? A. October—what¬ 
ever it is. 

Q3. Of 1943? A. That’s right. 

Q4. And didn’t you ever assure Mr. Rosenthal verbally 
that you were recognizing a right to allotments on some 
basis of comparison with you? A. No; no; never. 

Q5. Didn’t you ever write him that? A. I doubt very 
much whether I did. 

Mr. Levin: I want to identify as Exhibit 1-A of plaintiff 
to this deposition, a carbon copy of letter dated October 19, 
1934, from the defendant E. I. Kaufmann to the plaintiff 
Rosenthal, taken from the production of the defendant 
E. I. Kaufmann. 

Q6. I want to read you, Mr. Kaufmann, from the last 
paragraph; 

From the questions you asked me about your interests 
in the jewelry stores, such as Boston, Providence and 
elsewhere, you led me to believe that in this direction 
you had not been given consideration, and that your 
interests were not comparable to mine in size. 

Now do you remember when he asked you those ques¬ 
tions? A. I remember—may 1 see the letter [referring to 
Plaintiffs’ Exhibit No. 8] ? 

#####*##* 

614 Q2. Now when did he ask you those questions? 

A. From a letter he had written me, I imagine: 

I have been away most of the time since receiving your 
letter of October first. 

Q3. So he did ask you in a letter, questions with respect 
to his comparative interests in jewelry stores, in relation to 
your interests? Will you answer the question, Mr. Kauf¬ 
mann? A. I am reading the paragraph, and I should like 
to clarify it in my mind. 

From the questions you asked me about your interests 
in the jewelry stores, such as Boston, Providence and 
elsewhere; 
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Well Boston, he was the one that sold the stock in Boston, 
and we got 66% percent- 

Q4. I am sorry, but I am asking the questions, and I 
would like you to answer my questions. A. OK. 

Q5. So that—would you mind listening to the 

615 question? A. Go right along; ask the question. 

Q6. So that Mr. Rosenthal did ask you questions 
with respect to his comparative interests in jewelry stores, 
in relation to your interests? A. Well I would presume 
that from this letter; which I don’t know what questions 
he asked. I presume from this letter he may have asked of 
a great many things. 

Q7. That isn’t my question either. A. You are quite 
correct then, if that is the way you wish to be, that probably 
on further explanation he does ask on October the 9th— 
rather from some letter I must have received from him, I 
say: (Reading paragraph single spaced in Q6, page 177.) 

Ql. Now will you let me continue to read it: 

I have gone over our interests and find little dif¬ 
ference : 

A. Umh hmh. 

Q2. I find in some instances that you had a greater 
amount than I. 

Now why did you give him that reassurance, if it wasn’t 
true? 

Mr. Gordon: I object to that. 

A. Just using a little bit of a whole letter- 

Mr. Gordon: That is a double question again: in the 
first place, was it true; and second, why did you give it. 
##*####*# 

616 A2. Where is this letter of October first? Have 
you a copy of that? 

Mr. Gordon: I haven’t. 

Mr. Levin: We don’t have that letter. 

A3. It may have been a long-hand letter. 
****####* 

Q2. Why did you give him that assurance? A. Well for 
no particular reason, except that he may have felt that he 
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wasn’t getting enough stock, or he was getting too much, 
or what—I don’t know. The whole letter, this entire letter 
relates to so many things. Mr. Rosenthal at that particular 
time was on the verge of a nervous breakdown; and X re¬ 
member the meeting we talk about in this letter, that we 
had up in Waterbury. 

Q3. Did you give him that- 

617 Mr. Gordon: Don’t make it too long. 

A3. I wrote this letter to give Mr. Rosenthal an 
explanation of certain things that related to some of the 
differences that existed between him and I^eo Marx, or the 
relationship that existed between the Hadley Furniture 
Company in Worcester, and also to something relating to a 
mortgage in Worcester; and he seems to find fault that I 
am drawing a salary in New England and not dividing it 
with him. And he also makes some inquiry about his 
interests that he—apparently, I don’t know the letter, I 
don’t see it, I may not have it right—about his interests 
in the stores; and he thinks I am having a greater interest, 
or that he is having a smaller interest, compared to some 
of the other men. I don’t know much about it, because I 
don’t know what the other letter is; I haven’t seen it. 

Mr. Levin: Now may I ask him another question: 

Ql. Why did you assure him, in Exhibit 1-A, which is 
this letter under discussion, that his interests in the jewelry 
stores were comparable to yours in size? A. Well to let 
him know that I wasn’t a hog and wasn’t greedy, and if he 
would go over the figures he would see that I had treated 
him just as fairly as it was possible for me, considering 
all things. 

Q2. Did you intend him to believe from that statement 
that his interests in jewelry stores were comparable in size 
to your interests? A. I don’t think so. I wrote Mr. 

618 Rosenthal a letter to explain a great many things; 
that happens to be one particular paragraph. 

Q3. And you didn’t intend him to believe that? A. I 
just wanted to assure him that he was being treated as fairly 
as it was consistent for me to do. 
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Ql. Did you intend him to believe that? 

Mr. Gordon: Intend him to believe what? 

Mr. Levin: That is interests in jewelry stores were com¬ 
parable in size to yours. 

Mr. Gordon: What jewelry stores, Mr. Levin? 

Mr. Levin: Well they are described there; Boston, Provi¬ 
dence, and elsewhere. I think my question is clear enough. 
Mr. Hirshman: Up to ’34. 

A. I think up to ’34, with a few exceptions, I allocated to 
Mr. Rosenthal- 

Q2. I am very sorry, but you see I have a limited time. 
Did you intend him to believe the statement in your letter, 
whatever that statement is? A. Certainly, yes, I wanted 
him to believe it. 

Q3. Did you ever tell him subsequent to October 19, 1934 
that his interests in jewelry stores were not comparable to 
yours ? A. I don’t know. I couldn’t recollect that. 

Q4. How long did you want Mr. Rosenthal to continue 
to believe the statement in your letter? A. I was indif¬ 
ferent; I didn’t care how long he believed it or he didn’t 
believe it. ’ ’ 

##***#*#* 

620 [Plaintiffs’ Exhibit No. 18 received: Letter from 
E. I. Kaufmann to E. M. Rosenthal, October 30,1931] 

*##*#**#* 

“Q5. You are not complaining that Mr. Rosenthal went 
south and didn’t pay any attention to business, are you? 
A. I didn’t care whether Mr. Rosenthal paid any attention 
to business or not, particularly. I was concerned at this 
particular time about Mr. Rosenthal’s health. 

Q6. And you were aware that Mr. Rosenthal went away 
in 1931 when the stores were being formed, he wouldn’t be 
up north in communication with you to discuss his allotment 
of a stock in stores being opened? A. Umh kmh. 

621 Ql. Is that right? A. Yes, that’s right. 
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Q2. As a matter of fact you wanted him to devote 
his time to improving his health? A. That’s right. 

****#*•*• 

Q4. What did you mean by telling Mr. Rosenthal that 
his junior partners will always include him willingly? A. 
Just exactly what it says. 

Q5. Include him in what? A. Include him in any invest¬ 
ment we make. 

Q6. Did you expect him to believe that? A. Well of 
course. 

Q7. What is the meaning of your statement ‘not be- 

622 cause of any obligations’? A. Because we had abso¬ 
lutely no obligation with him to include him; if we 

wanted to exclude him, we would exclude him; if we wanted 
to include him we would include him. 

Ql. But at the same time, you intended in this letter to 
assure him that he would always be included willingly. A. 
Well at this particular- 

Q2. Mr. Kaufmann - A. All right; I assured him 

that we would include him; yes, that ‘we’.” 

###### 

“Q4. Did you ever write Mr. Rosenthal revoking the 
sentiments you have expressed in the letter just read to 
you, of October 30,1931 ? A. I did not. 

• ###*#••# 

Q6. Now insofar as the business relationship is con¬ 
cerned, I don’t suppose you take the position that this law¬ 
suit having been commenced, or information having been 
demanded from you, or complaints having been made 
against you, within the last few years, that Mr. 

623 Rosenthal has fewer rights than he had before? A. 
He has the same rights as he has always had.” 

• ••**•**• 
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“October 24,1923. 

“Mr. E. M. Rosenthal, 

80 Michigan Ave., 

Detroit, Michigan. 

Dear Friend Ed: 

Throughout my business career, your decisions have been 
final ones with me. I have always followed your judgment 
very carefully heretofore, and 1 am certainly not going to 
change now. While your method of procedure may differ 
from mine, I can find no fault with your final decision, there¬ 
fore, please be advised that for the time being that the new 
program I sent you is among the discards. 

I quite agree with you that New York should have been 
the logical place. I could probably have learned the jewelry 
end much faster there, but I could not have learned business 
any faster in New York than I can in Washington. Mine is 
a peculiar disposition, and I have a peculiar way of 
624 working, as you probably know. I learn things 
slowly, digest them I think well, and am approach¬ 
ing the jewelry business in precisely the same manner as I 
went into the furniture business. While I may talk care¬ 
lessly and look lazy to those who do not know me, yet, I am 
positive that when the final analysis is made that our group 
will be successfully run regardless of how big they may 
grow, and that the knowledge of the jewelry business will 
be vested equally as much in me as it is in Marc. I am not 
offering this as a testimonial, as I am certain that with you, 
I need no testimonials. 

Marc’s sickness is more mental than physical. While I 
do not question that he suffered greatly while in New York, 
I do know, however, that if he worried less, played a little 
more, he would have an entirely different viewpoint of the 
plans you outlined to him. The proof that I recognize that 
Marc is mentally distressed is a copy of a letter I recently 
sent him, not so much for the purpose of making him feel 
good but to awaken him to what I know is an actual condi- 
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tion. I am sending you a copy of this letter so that you can 
unbeknown to him write along the same lines. 

I think we should have a store in Boston, Philadelphia 
and Pittsburgh. I like larger cities very much, xxxxxxxx 
is going along in a nice manner. Nothing startling but 
indicates not less than a $300,000 business with 

625 possibilities of a one half million at least. 

Under the plan outlined to you, it would mean 
Albert taking care of New England with stores possible in 
Boston, New Haven, Bridgeport, Albany together with the 
other two stores we have in the same locality, would give 
him sufficient work so that the furniture end would not be 
the controlling factor in his business. 

The location in Pittsburgh may be a good one, but we 
are not set for expansion any more this year and I am 
certain that when we are ready for Pittsburgh, we will be 
able to secure the right location. 

Yesterday I sent Frank Martin a four page circular for 
him to arrange and prepare a Christmas circular for all the 
stores. I have advised Sam Meisner and the Ray Jewelry 
Company of Detroit to get in touch with Martin and con¬ 
sult with him regarding the kind of circular and prices on 
merchandise. After they have reached their final decision, 
please call Frank to your office and have him outline to you 
exactly the things that I discussed with him, both as to 
circular and future advertising for our group. 

I just came across your paragraph where you hope that 
I don’t take your letter as a criticism. I want you to know 
that nothing you could possibly say to me would ever be 
construed as a criticism, as I am sure we have both 

626 passed the point where we are looking for criticisms, 
or our regard for one another reach so low a point as 

to find fault with what we know to be sincere and honest 
endeavors in the promotion of one another’s interest. 

With warm regards to you and your dear ones, I am yours 
sincerely, 

EIK/M” 

• •••**#** 
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“Edmund I. Kaufmann, 

1342 G Street, N. W., 

Washington, D. C. 

November 28,1925. 

Dear Friend Ed: 

Since you privilege me to discuss frankly your letter of 
the 24th, and give you H—which of course I won’t do—but 
I really want to discuss fairly my side. We will begin with 
investments: about six months ago I saw the wisdom of 
conserving my cash income for the purpose of becoming 
free of debt. Now it wouldn’t be fair to only think of the 
things that I have agreed to go into, think that you should 
know of the things that I have declined. I have refused in 
the last six months to take interests in Providence, Toledo 
mortgage business, a discount bank with Alex Wolf—a dis¬ 
count bank with Wardman outfit, two furniture stores, and 
just dozens of other deals. 

627 Kaufmann & Rosenthal own 60 per cent of a 15- 
year lease. We have rented the first floor, we still 
have left three floors, basement and 30 feet on 8th Street. 
I thought at first that we would put in a furniture store 
since all the space left represents nearly all profit, we could 
have charged the new firm $7,500, and they would have had 
a cheap lease. I decided against the thing because I wasn’t 
ready to put in the small amount necessary. I wanted to 
go into the Columbus real estate deal because that was 
really a snap, would take no cash and for 25 per cent of the 
deal it would have cost $1,500 per year; you asked me to 
pass it up which I later did. 

I went into the Ross Co. to please Marc and took only 
10 per cent interest. I went into the Brown Furniture Com¬ 
pany because I wanted to be identified with any new furni¬ 
ture company promoted by us. The Kaufmann Furniture 
Company to please myself, to contribute something to my 
happiness. I discuss all this with you to prove the com¬ 
pleteness of our thinking alike. 
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I have never save you for a touch throughout the years 
that we have been pals and partners, your money has always 
been just a little more sacred than mine. When you were in 
Florida and heard that I had bought a home you nicely and 
promptly offered to lend me money. I suppose that 

628 I am foolish and possessed with too much senti¬ 
ment—I can serve but it embarrasses me to be 

served. I even dislike asking you for money that I have 
advanced. I don’t even like to take interest; of course I 
know that’s foolish. I mention all of this so that you can 
understand that it would be impossible for me to save you 
for a future touch. Surely, I know that if I was up against 
it, that you would get into the boat with me and do all with¬ 
in your power to help. 

Suppose one of us were up against it hard, what a glori¬ 
ous fight it would be. Why I would consider it a privilege 
to be called upon—even to starting all over again, if neces¬ 
sary. 

I know that you have real affection for me—that you 
believe in me—that your sole aim is that I should be happy, 
but don’t you sometimes feel toward me like you do toward 
Ester, that you love me but that you must be just a little 
more strict with me than vou would be with a stranger. I 
have seen you take strangers to your bosom and treat them 
as though they given you your first dollars. 

You speak of stepping out of the deal and offer Lou as a 
substitute. Are we so poor and up against it so hard that 
you need to step out—What in H—do I want Lou Ott for 
unless he comes in as we wish. As we grow older we don’t 
want new partners and we can’t make new friends 

629 because we are never sure just on what their friend¬ 
ship is based upon. The friend, is my friend who 

suffers when I suffer, who comes in when everybody else 
goes out—I got you—I got you in my youth—I want you 
throughout my life and when I take my last ride I want 
to go as your friend and partner. If I differ, find fault or 
say things, it’s not because I regard you less but rather 
always hopeful that we will have a better and more perfect 
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understanding. I feel toward you like Edger Guest’s, “A 
Real Friend.” 

‘He thinks that all I do is fine 
And that great wisdom here is mine 
There’s none so rich or great that he 
Could take this loval friend from me. 

Some explanation must be had? 

Well, he’s just fine, and I’m his Dad.’ 

Now I could ramble on this way for hours, call it a sob 
drunk if you wish, but it does clean up thoughts—if I say 
nice things to you it’s not because I want something or to 
flatter but really I enjoy saying the things that please. You 
don’t need a promise from me not to go into any new things 
without your permission but if you want one I am glad to 
give it to you, for the asking. 

I am sending this letter to your home, there you can read 
it undisturbed. I am also sending you copy of letter 
written to Lou. My statement, my income, what I 
630 owe. I should properly close this letter as all love 
letters are usually ended, with love and kisses. 

Very sincerely, 

Ed.” 

“December 7,1925. 

“Mr. E. I. Kaufmann, 

1342 G Street, N. W., 

Washington, D. C. 

Dear Ed: 

Received your letter and statement and was greatly 
pleased with both. I want to go a little farther in my state¬ 
ment to you so as to make clear just what is in my mind, 
and when I get through, I still want a written promise as to 
the thing which I asked for. 

Firstly, you are right in knowing that my aim is for your 
happiness, and I know that with a promise such as I ask it is 
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going to be easier for you to maintain the position that I 
ask that you maintain. 

You have just a little wrong version if you think that I 
object or hold the view that you are saving me for a touch. 
I have never given this a thought other than this: that ours 
is a pot which is always accessible to either one of us, and 
for the safety of both of us I want to keep that pot always 
in such shape that should trouble come, we have 

631 something in reserve. 

When you and I both go into debt too far, it takes 
the element of safety away from it which I want always. 
Now, I won’g to too far because I want to protect you and 
my associates; I don’t want you to go too far for the same 
reason and I don’t want you to be a sucker for other people 
for the same reason. In addition to this, since I have re¬ 
ceived your statement, I am more sure than ever before 
that there is no excuse for you to ever have to worry again, 
which we should both be very thankful for. 

Now, put into that $200,000 more in assets and $200,000 
more in liabilities and see how that would change your 
position. I know you are not going into anything now, but 
it is just that kind of a position that 1 want to keep you out 
of. I wouldn’t put the two hundred thousand on the lia¬ 
bilities in your position for four hundred thousand in assets. 
In plain words, you have gone through life now, gone 
through struggle and hard work, and you want to do what I 
am doing—trying to have a lot of fun. 

In the situation with Lou, I thought I might help you out 
of a difficult proposition by talking with Lou and getting 
his idea. However, I have gotten the proposition out of my 
mind entirely and have stopped worrying about him be¬ 
cause in the last anaylsis I could not make him see only one 
side of the question, and when a man does that to me, 
doesn’t try to see my side, I no longer worry about 

632 what his viewpoint is. 

I had quite a discussion with Lou in Toledo re¬ 
garding this and another matter, and when Lou gets set he 
positively refuses to see any side but his own. I am quite 
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anxious to hear what your new setup is. I’m glad you’ve 
gotten Mr. Fulton in and would have no further corre¬ 
spondence with Lou regarding same. 

I would, though, get the contract drawn up with him that 
you agreed to relative the Providence store. When I go 
down to New York, will try to arrange a line of credit with 
the Seaboard National Bank which we discussed. When I 
was there a short time ago I didn’t think I would need it, 
but since I’ve been home have gone into so many things that 
it looks like I will have to establish an additional line of 
credit. 

Have invested about two hundred thousand dollars or 
more in the last two months. I like to owe about a certain 
amount and no more, and that is why 1 make the statement 
that I would not have gone into the mortgage deal had I 
known these others were coming up. As it is, I am getting 
into a position I don’t want to get into, and am going to do 
nothing for the next six or eight months but work out of it. 

Was awfully happy to look at your statement—it cer¬ 
tainly gave me a lot of pleasure. You may be right in your 
statement that I expect too much from you, but it 
633 has never done you any harm and I am going to 
continue to expect just the same and handle you in 
the future just about as I have in the past. 

Regarding interest charges, neither one of us has ever 
been very particular about the interest which has been owed 
by either one of us, and I don’t want to ever get to the 
point where I am going to worry about those few dollars. 
The only time you have charged me interest or I have 
charged you interest is when we went to the bank to borrow 
the money that was loaned. 

I know you would have no hesitancy in asking me, nor 
would I have in asking you, for anything on earth and I am 
sure that in either case it would be granted, but I am sure 
that both of us want to keep ourselves so that we should 
never be in a position where we should have to ask. 

I may be a little hard on you, but you will find generally 
that it is for your own good and happiness. 
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Esther is going to touch me this winter for the re¬ 
furnishing of the house. She rightly says that if I can go 
into everything else, I can do that too, so that means I’ll 
have to dig in. 

Hope everything is fine with you, and with kindest re¬ 
gards, am 

Sincerely, 

EMR :JB” 

* # # * # # ' * * * 

634 The Court. The statement mav 2:0 in with the 
letter. It will be attached to the letter. 

“December 15, 1925. 

“Mr. E. M. Rosenthal, 

304 Michigan Ave., 

Detroit, Michigan. 

Dear Friend Ed: 

Thanks for going over the new store’s policy and open¬ 
ing ads. Will get in touch with Frank at once. Think that 
your joint suggestions good. Will omit my picture and in 
its place run a picture of the store. 

Our advertising program will be large for the first few 
months. After that will set down to normal. Of course we 
are going to run a credit store, but I am unwilling to start 
only in a semi-dignified way. 

I looked your other letter to me. I have given your 
views a great deal of thought and I think that they are 
sound and advisable. It’s going to be hard to keep me 
mentallv inactive. You said once and vou are right—that 
I go into different things just to work them out. 

635 Now what you advise will mean a complete reversal 
of thinking. It will mean a complete shut down, but 

I am going to follow your judgment. You have always 
been sound in your thinking, so you have my promise to 
extend until January 1928 that I will not engage or invest 
in any new business unless I advise with you first and se¬ 
cure your consent. Wish now that you write me a short 
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note and make it appear that you and I have both agreed. 
Sign your name. I want it so that I can quickly stop any¬ 
one who is trying to sell me some proposition. Just saying 
that we have such an agreement won’t mean much, but if I 
have a letter that looks like an agreement between us, they 
will understand that I couldn’t break it. Don’t sav anv- 

« %r 

thing about my consulting you first, make it final. Also in¬ 
clude that I can lend no money. 

I am sending you a letter that I intend sending Leo. Let 
me have your judgment before it is sent. 

I would love to see you in Chicago. We could have such 
a nice visit. I know all the boys would welcome the op¬ 
portunity of conferring with you. 

With warm regard to you and your dear ones, 

Very sincerely, 

Ed.” 

*###*#### 

636 “February 7, 1927. 

“Mr. E. M. Rosenthal, 

Hollywood Hotel, 

Hollywood, Florida. 

Dear Eddie: 

####*#### 

637 I received your letters and because I intended to 
be with you so soon I didn’t answer, Marc had taken 

up with me the matter of buying your jewelry interests and 
I did not grow hot regarding your selling them. I believe 
the same things go through your mind that goes through 
mine and at different times, namely that every so often I 
feel as though I would like to cash in and invest my monev 
in bonds and be perfectly safe and sound. I have noticed 
that every so often you get the same ideas and I think I 
have written to you about it before. Personally, I would 
prefer that you did not sell your interests and we would 
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hold ours either right together or he sold together. While 
it is true these interests are spread, the amount, however, 
is not great enough to worry about and the return that we 
are receiving on them is much larger than their actual 
worth. The jewelry stores are just commencing to get into 
such shape that we can expect for the next five years our 
original investment back. If you do want to do something 
to relieve our individual holdings let us promote the 

639 entire thing and put it on the market, but let us do it 
together. I am rather peculiar of disposition, and 

while it is true that you would not sell those interests that 
we owned originally, nevertheless, it would mean the 
shortening somewhat of our commercial relationship and 
not entirely to my liking. 

I don’t wish to assume the attitude that you can not 
dispose of your interests when and how you wish and I 
know you understand that is not the thing I am trying to do. 
Frankly, I am trying to guard as zealously as I know how 
the relationship that has taken seventeen years to build 
and with only a pure foundation and that has been more 
of a brotherly relationship, rather than strictly commercial 
one. I do know at times that I get the same sort of feeling 
and probably reason the same as you do, but since we are 
in on the thing together and we have nothing to be alarmed 
at and the businesses are moving nicely, let’s stick it out and 
if one goes, let both go. 

I have specifically states in my will that my interests 
should be sold and the manner in which they should be paid 
for. I feel that is sufficient, and if it shouldn’t meet with 
the wishes of my executors or manager of my will they can 
hold these interests as long a time as they seem proper. 
'While we have not been of great assistance to each 

640 other in our various operations, nevertheless, we 
know that we always oan be found and we are ready 

to do the thing necessary to be of service when needed. I 
have tried to make myself clear that it isn’t because you 
haven’t the right to do with your interests as you wish, but 
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rather, that I don’t want our relationship touched by any 
influence outside our own acts toward each other. 

No please take off enough time from your golf to spend 
a half hour in writing me one of your clear letters. 


With love to you both, please kiss Esther for me, I am, 


EIK/H” 

* * 

# 

* 

Yours sincerely, 

* # * # 

641 



January 3, 1928. 


“Mr. E. I. Kaufmann, 
c/o Kaufmann Furniture Co., 

Washington, D. C. 

“Dear Ed: 

###*###** 

642 Had a nice letter from Marc. Looks like things 
are going pretty well in most of the jewelry stores. 
After my visit with Marc in New York, I felt sure 
642 he hasn’t any desire to expand by the selling-out 
that you had in your mind. There is an easy way to 
expand if you want to and if you can get men, and that is 
by putting our holdings together forming a company and 
borrowing on the jewelry holdings. These could be under¬ 
written by a bond house or you could handle them in a 
great many ways if you are still nutty enough to want to 
expand. 

My New Year’s resolution, however, was to get myself in 
better shape all the time and that is what I am really strug¬ 
gling to do. 

Hope this finds you and yours feeling fine and the New 
Year will bring you all a lot of health and a few other things 
that I know you like mixed in. 

Sincerely, 

Ed.” 

********* 
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644 [Plaintiffs’ Exhibit No. 19 received: Letter from 
E. I. Kaufmann to E. M. Rosenthal, October 24,1923] 

[Plaintiffs’ Exhibit No. 20 received: Letter from E. I. 
Kaufmann to E. M. Rosenthal, November 28, 1925] 

[Plaintiffs’ Exhibit No. 21 received: Letter from E. M. 
Rosenthal to E. 1. Kaufmann, with attached statement, De¬ 
cember 1,1925] 

[Plaintiffs’ Exhibit No. 22 received: -Letter from E. I. 
Kaufmann to E. M. Rosenthal, December 15, 1925] 

[Plaintiffs’ Exhibit No. 23 received: Letter from E. I. 
Kaufmann to E. M. Rosenthal, February 7, 1927] 

[Plaintiffs’ Exhibit No. 24 received: Letter from E. M. 
Rosenthal to E. I. Kaufmann, January 3, 1928] 

[Plaintiffs’ Exhibit No. 25 received: Letter from E. M. 
Rosenthal to E. I. Kaufmann, May 16,1929] 

645 “Q. 5. (Bv Mr. Levin) Mr. Kaufmann, I gather 
that you agree with Mr. Rosenthal as to his state¬ 
ment of the intimate personal relationship between you 
men from the beginning—almost from the beginning of 
your acquaintance? A. That’s right.” 
**••••••#•■ 

“Q. 3. What did you think of Mr. Rosenthal’s idea in 
connection with further leases of jewelry stores, either 
you or he should draw the lease or take responsibility 
for it? [Referring to Plaintiffs’ Exhibit No. 25] A. I 
didn’t think very much of it. 

Q. 4. Why not? A. Because Mr. Rosenthal never would 
stay at a thing long enough to complete it. He wasn’t 
particularly interested. If I didn’t dispute with Mr. Ros¬ 
enthal at any time at all it was because of the reason I 
didn’t want to have any long discussions or arguments. I 
just went along and did the business as I thought 

646 it should be done. And I might say that Mr. Ros- 
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enthal’s judgment in making leases was splendid; 
no question about it. 

Q. 5. Wbat did you think of the underlying assumption 
in his suggestion to you that in connection with all future 
leases of jewelry stores, either you or he should make the 
leases? A. Well I knew that it was going to be a one¬ 
sided affair; that he wasn’t going to make any leases, and 
that I would make them. 

Q. 6. Did you think from that suggestion of his that 
he expected to be advised when jewelry stores were 
opened? A. No, not at all. 

Q. 7. And that he expected to have stock in any jewelry 
stores opened? A. He expected to have such stock that I 
would allot him. 

Q. 8. Did you think when you read that, that he expected 
to have stock in every jewelry store opened? A. Well it 
was a varying thinking from time to time; as conditions 
made it necessary to change a formula it was changed. 

Q. 1. That isn’t my question, and I should like you to 
answer. A. I shall try to do it. 

I should say so. He expected to have some stock 

647 in the various jewelry stores. 

Q. 2. In every jewelry store opened? A. I 
couldn’t say as to every jewelry store opened, because he 
had the right to decline if he would so choose. 

Q. 3. But did you think in reading that, that he ex¬ 
pected to have some stock in every jewelry store opened? 
A. At that particular time; but he could have changed his 
mind if he wanted to, without any criticism from me. 

Q. 4. That was your understanding of his idea at the 
time? A. At that particular time. 
*•*•***•**' 

648 Q. 2. Well then what was the significance of your 
saying to him, [referring to Plaintiffs’ Exhibit No. 

8 ] 

‘It is not our custom to advise you each time we do a 
job?’ A. If I take the sense of the whole letter, I indi- 
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eated I imagine that we were running the business; that I 
couldn’t stop and advise him of any particular thing that 
we were doing; and he was paying no attention to 

649 the business, because he was engrossed in his own 
affairs. 

Q. 3. Did that make any difference, as far as you were 
concerned, as to his right to receive stock? A. I must an¬ 
swer the question— 

Q. 4. I want you to answer it. 

Mr. Gordon: The question presupposes a right to re¬ 
ceive stock. (Q3, this page, read.) 

A. 2. I can answer that; of course it is going to be 
rather involved. 

Q. 5. I will put it to you so that your answer need not 
be involved. Was the fact that he was away, and that 
you were not informing him when new stores were being 
opened—was that a factor in whether or not you allotted 
stock? A. No, that had nothing to do with my allotting 
stock to him or to anyone else. 

Q. 1. So that in this letter, when you advised him that 
it is not your custom to inform him, Mr. Rosenthal, each 
time we do a job, you didn’t intend by that statement to 
imply that he being in ignorance, was not receiving stock 
in certain stores? A. I don’t think that was intended. I 
was merely advising him that if some particular thing was 
done in the business, that I didn’t think it was necessary 
to let him know. 

Q. 2. What did you mean by saying ‘each time 

650 we do a job’? A. Well a job may be—I don’t know 
just what I had in mind, as to ‘job’. This particu¬ 
lar letter involves the New England situation furniture 
stores and many other things. I just can’t say what was 
in my mind. This letter was written ten years ago.’ 

Q. 3. What did you mean by this sentence in that par¬ 
agraph : 

‘While you have been away or occupied with your own 
troubles, we have steadily gone on, not only protecting our 
interests but of course yours’? 
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A. Just what it says. 

Q. 4. Did that mean that you were continuing to pro¬ 
tect his share interest and his interest generally as a stock¬ 
holder in the defendant company, the E. M. R. Jewelry 
Company ? A. It meant only one thing, as I read it; I will 
answer the question directly: that any interest where he 
had—rather any business that he had stock in, I was pro¬ 
tecting his interest together with mine and all other stock¬ 
holders.” 

651 [Plaintiffs’ Exhibit No. 26 received: Letter from 
E. I. Kaufmann to E. M. Rosenthal, October 13,1930] 

“Q. 2. The first paragraph on page 2 reads: (Reading 
paragraph 4A, page 218.) You are aware that you did 
cause to be organized corporations for the purpose of sell¬ 
ing jewelry, in Charlotte, North Carolina, Louisville, Ken¬ 
tucky, and Quincy, Massachusetts? A. That’s right. 

Q. 3. And when you advised Mr. Rosenthal, as you did 
in this letter, [referring to Plaintiffs’ Exhibit No. 26] that 
such stores are being opened, did you intend at that time 
to give him stock in these stores? A. I think so, yes. 
*#••••••*« 

652 Q. 2. When you wrote this letter did you intend 
to allot him shares of stock in these corporations, 

or an amount which bore any ratio to the amount of stock 
allotted to you? A. I really don’t know.” 

• *••••****• 

Q. 2. Did the fact that Mr. Rosenthal’s ration of hold¬ 
ings in the E. M. R. Jewelry Company, to yours, 

653 was three to two, have any part in your considera¬ 
tion of the distribution or allotment of stock to Mr. 

Rosenthal? A. It may have. 

Q. 3. So that when a, jewelry store was opened, and 
you did as you stated you did, determine upon the dis¬ 
tribution of stock, the fact that Mr. Rosenthal held stock 
in the defendant corporation on the basis of three or two, 
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may have been an element in giving him in certain cases 
the same ratio individual jewelry stores? A. The dis¬ 
tribution may have been on that basis I don’t know. 

Q. 1. You remember then that that was a consideration? 
A. I don’t say; 1 don't know; I can’t recall. But it may 
have been as you state. There is no way for me to say. 

Q. 2. Why might that have been a consideration in the 
allotment of stock as between you and Mr. Rosenthal? A. 
It may have been a simpler method at that particular time 
which you speak of. I don’t know just wliat time you are 
speaking about. It may have been a simpler method of 
my making distribution. In other words I had 30 per cent, 
Mr. Goldnamer had 25 per cent, Mr. Rosenthal had 20— 
and 15 per cent; it may have been a simpler way of doing 
it—of making the allotment, back in 1930—in that neigh¬ 
borhood. 

Q. 3. When you say, simpler, do you mean that math¬ 
ematically it would work out simpler? A. No. 

654 Q. 4. Because it occurs to me that if it is sim¬ 
plicity you want, it would be even simpler to say 
that Mr. Rosenthal should have 20 per cent of each com¬ 
pany, and you should have 30 per cent of each company. 
That strikes me as a much simpler mathematical formula 
than 20 and 30. A. It had nothing to do with mathematics; 
and when I used the word ‘simpler’ it meant that—let me 
put it this way: if the demands for more stock from what 
I call the management group, were not too great, then I 
may have followed the formula of the Rosenthal Com¬ 
pany, which related to all the men. 

Q. 1. Then if the demands of the managers, that is the 
persons or outsiders who were not stockholders in the de¬ 
fendant corporation, were not too great, then the residue 
not taken by those outsiders would be distributed in ac¬ 
cordance with the formula, the same ration in which the 
stock of the defendant corporation was held? A. It might 
have been so. 

Q. 2. Now, why? 
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Mr. Gordon: I want to make an objection there. I think 
inadvertently you didn’t quote him exactly correctly. He 
didn’t speak of outsiders; he was speaking of the manage¬ 
ment. 

Mr. Levin: I wanted to clarify that; I think he meant 
managers and outsiders in the E. M. R. Company. 

A. 2. I meant, managing group. 

655 Q. 3. They would be persons outside of the stock¬ 
holders of E. M. R. Company? A. No; they were 

persons in the Rosenthal Company, like Mr. Goldnamer 
and Mr. Levy—he was living during that time I think; and 
my brother Sol; whom I called a managing group. 

Q. 4. Did you call yourself the managing group? A. 
Yes. 

Q. 5. But in certain cases, whatever you called the man¬ 
aging group, the residue that didn’t go to the managing 
group was allotted in a ratio corresponding to the pro¬ 
portions in which the stock of the Rosenthal Company was 
held? A. That may have been the guiding motive, I don’t 
know. 

Q. 6. Why would that have been the guiding motive, in 
anv case? A. It is verv difficult— 

Q. 1. Even if it is hard to answer, will you try? A. I 
can’t answer that question, because I don’t know. I tried 
to take so many elements into consideration when I made 
divisions of stock, that I just can’t say. 

Q. 2. Why would that element be taken into considera¬ 
tion at all? A. Oh I don’t know. It is so difficult to re¬ 
trace my steps and remember what were the things I was 
thinking about.” 

• •• *••••#«< 

656 ‘‘Q. 8. Now having established that you make 
that statement for a reason, I want you to follow it 

through. I am not criticizing you. A. If you will per¬ 
mit me to say this: that on any stock distribution, as I 
told you yesterday, I would write down and maybe take 
two or three days and possibly a week to determine what 
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I thought was a fair and equitable distribution. Then I 
would discuss that with Mr. Goldnamer; and that was the 
way distributions were made. There was no right by any 
one to have more or less. 

Q. 1. Now would you consider it unfair of me to insist 
upon an answer to my question? I want to know why the 
respective stockholdings in the E. M. R. Company were an 
element, or might have been an element in some of the 
individual corporations in determining upon the distribu¬ 
tion of stock. A. You are asking me why that may have 
been an element? 

Q. 2. Yes. A. Well at one time back in 19— whenever it 
was, when we opened up the Baltimore store and we 
started to buy 60 per cent interest in the stores, and then 
subsequently made a departure; and in making distribu¬ 
tions I may have had in mind that I wanted to try to be 
as fair to the men who had like Mr. Goldnamer 25 per cent, 
Mr. Rosenthal 20,—as I possibly could be; and it might 
have been an element in my thinking. But it is so 

657 many years ago it is hard for me to recall and I 
can’t answer the question as you would like me to, 

Yes or No. 

658 Q. 7. Then you are not doing it. We will move 
on to the next point. Are you aware that in the 

Charlotte, Louisville and Quincy stores, as between you 
and Mr. Rosenthal the allotment was in accordance with 
what he claims to be the agreement, that is two and three? 
A. I am not aware of that, but it may be so; I am not sure. 

Q. 8. You are satisfied from looking at the answer filed 
in vour behalf, that the stock in the three stores referred 
to, as between you and Mr. Rosenthal, was distributed in 
the ratio which he has mentioned as being the ratio under¬ 
lying the agreement between you? 

Mr. Gordon: Except in the case of Charlotte, where it 
is 69 to 45, which is a little bit different; the ratio would 
have been 75 to 45. 
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Q. 1. I said, approximately: you are aware of that? A. 
Yes. 

Q. 2. You are now? A. Yes. 

Q. 3. And you are also aware that the distribution of the 

stock in those three stores is approximately in accordance 

with the ratio in which vou and Mr. Rosenthal owned stock 

* 

in the defendant corporation? A. That’s right. 

659 Q. 4. Now in making the distribution of stock in 
these three stores is it now your opinion that the ra¬ 
tio in which you held stock in the defendant corporation, 
entered into your consideration as an element of fairness 
in making the distribution in these stores? A. I don’t re¬ 
member that; it may have been just by accident that it was 
that way: I can’t remember, I can’t recall what was in 
my mind then. 

Q. 5. Well if it wasn’t by accident, and a pure coinci¬ 
dence, can you now suggest any reason why in those three 
stores the distribution was made in accordance with that 
ratio? A. There is nothing in my mind that would indicate 
that I had any jiarticular thing, or was considering any par¬ 
ticular thing. In other words, the Charlotte store was 
opened by Air. Goldnamer; Mr. Goldnamer went to Char¬ 
lotte; I have never been to Charlotte. 

Q. 1. The first part of your answer is satisfactory to me. 
A. I can’t recall. 

Q. 2. You don’t remember. Now if I suggest to you, us¬ 
ing vour own term, that one of the elements which vou took 
into consideration in making the distribution in this way, 
was the fact that as between you and Mr. Rosenthal the 
stock of the defendant corporation was held that way, what 
would you say to that suggestion? A. It may have been; I 
don’t know. It might have been. And I may have so ad¬ 
vised Mr. Rosenthal.” 

660 Mr. Gordon. May I ask what is the relevancy of 
any of this at the present time, Mr. Rover? 

Mr. Rover. It is our theory that the Rosenthal Jewelry 
Company was established for the purpose of establishing 
the stores, and the managing officers had the duty— 
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Tlie Court, (interposing) That is what I supposed was 
the theory. However, the examination goes to establishing 
the theory is another question. That is what I had in mind 
when you asked these questions. 

Mr. Gordon. 'When this deposition was taken Mr. Rover 
was proceeding on a different theory. The purpose of the 
examination was to show that he would get three for two, 
and Mr. Rover said— 

The Court, (interposing) Mr. Rover said the first day 
that he was not relying upon any agreement at all, but in 
our hearings in Chambers I understood him to modify that. 

Mr. Gordon. It is awfully hard. 

Mr. Bay re Levin. May I make my position clear, and 
T think it is clear from the outset. In the original complaint 
filed in this case in which Mr. Rosenthal was a co-claimant, 
the right to participate in the several stores was plain and 
unequivocal. 

The fact is, if I may present the original complaint to 
your Honor, that the general complaint was in the interests 
of the stockholders claiming the right to participate. Now 
we proceeded to Florida to examine both Mr. Rosenthal and 
Mr. Kaufmann. 

The testimony of Mr. Rosenthal will be read in this 
661 case. Mr. Rosenthal unfortunately was ordered to 
return vesterdav. He had been here. Originallv he 
was prohibited from coming here. I think we are responsi¬ 
ble for his coming here. We will have to rely upon his dep¬ 
osition. 

Mr. Rosenthal, makes this perfectly clear, he said as far 
as he was concerned in addition to having the right to par¬ 
ticipate as a stockholder, he was personally assured by Mr. 
Kaufmann that he would get two shares, he and his family 
for every three shares. Mr. Rosenthal referred to an agree¬ 
ment in his testimony and it was quite clear by what he had 
in his mind— 

Mr. Kaufmann said “I assure you for every three shares 
I and my family get you will get two shares.” Verification 
of that is evident in his own evidence,— 
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The Court, (interposing) Well, I understand. I don’t 
think I want to take up the time to hear anything further 
about the tkeorv. 

w 

Mr. Bavre Levin. We never had any other theory. 

Mr. Gordon. My question still hasn’t been answered 
whether von are reiving on that or not. 

The Court. I will have to determine that from all of the 
evidence. 

Mr. Hover. Page 235: 

“Q. 1. If you can’t suggest a reason, I am satisfied with 
your answer. A. It may have been a basis, and it may not 
have been a basis; I can’t recall. It may have been. 

Q. 2. What might have been a basis? What basis? A. 
I say, it may have been the basis of the Rosenthal 
602 division in the wholesale company, or it may not 
have been. There is no way for me to tell now.” 

• ###••**#* 

”Q. 1. Would you say that the fact that in five stores 
the distribution was precisely equal, and in two of the stores 
approximately equal, is an accident? [Referring to five 
of the eight jewelry stores organized prior to 19231 A. In 
these five stores, you ask me if this was an accident, is that 
the question? 

Q. 2. No, I asked you whether the fact that the distribu¬ 
tions are exactly equal in five stores— A. Yes. 

Q. 3. And almost equal in two of the stores: what is 
vour answer, whether that is an accident? A. That is bv 
design, undoubtedly so. By design, yes. 

Q. 4. In accordance with some prior agreement? A. No, 
not in accordance with any agreement. 

Q. 5. Well was it in accordance with some understanding 
made between you and Mr. Rosenthal on the occasion when 
each of the stores was incorporated and the stock allocated? 
A. No, it was not. 

Q. 6. What do you mean when you say, by design? A. 
Then I wanted him to become interested in the jewelry bus¬ 
iness and to have a sufficient interest. 



Q. 7. And you wanted him to have a half interest? A. 
No, I didn't want him to have a half interest; because it 
wasn’t a half interest. You mean, I wanted him to have 
shares equal to mine? 

663 Q. 1. Yes. A. That was just a fancy idea, that 
lie should have equal shares with me.” 

Mr. Bayre Levin. Your Honor, I suppose it can be stip¬ 
ulated those questions and those answers refer to the group 
of stores prior to 1923? 

Mr. Gordon. You are talking about Exhibit 1. Those 
are the stores. That is right. Let us read the next ques¬ 
tion and answer, please. 

Mr. Rover. All right: 

“Q. 8. And I assume that when the articles of incorpora¬ 
tion of the defendant company were filed, you knew that 
you were going to organize a store in Baltimore? A. I 
don’t think so. I am sure we did not know then that we 
were going to organize in Baltimore. 

Q. 1. But you knew that you were going to organize 
stores? A. That we were going to open stores, yes. 

Q. 2. And you knew that the defendant company would 
hold the stock in these stores? A. I wouldn’t say that. I 
would say that it is true that the first few stores the defen¬ 
dant company—Rosenthal Company took control of the first 
few stores. I think it was due to the fact that we were 
overcapitalized, in my opinion, and had more money than 
we needed; because we were getting paid every month, and 
I think we had more money in our organization than we 
needed. 

Q. 3. When you organized the defendant company, 

664 you anticipated that stock in some of the stores to 
the extent of at least control, would be taken by the 

defendant company? A. No; I cant say that. I should like, 
if you will permit it, to make a statement about that. 

Q. 4. All right. A. Winch may clarify the thing for you 
and everybody else. 

We had so much trouble with this unorganized and un¬ 
disciplined group—and I am referring now to the store in 
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Detroit, and Columbus—especially in Columbus, and Detroit 
and Springfield; this particular group here was undisci¬ 
plined: 

Mr. Gordon: On Exhibit 1. 

A. 2. Yes; and it was pretty difficult for us to keep them 
in line, because they did not want to buy from Rosenthal 
Company. To overcome that— 

Q. 5. You say—excuse me at this point—they didn’t want 
to buy from the Rosenthal Company? A. That’s right. 

Q. 1. And when did they evidence their reluctance or re¬ 
fusal to buy? A. Well so many times that I don’t just re¬ 
member. 

Q. 2. When? A. Probably, I should say nearly immedi- 
atelv. Thev resented the fact that Goldnamer has been 

•> V 

chose, who was equal in rank, I should say, to themselves— 
was chosen to come into the office and start to tell 
665 them what to do. It was almost immediately. 

Q. 3. Perhaps I can clarify this more quickly in 
my own mind if I can ask you these questions. Prior to the 
organization of the defendant company, these stores, eight 
in all, were being supervised by whom? A. These stores 
here? 

Q. 4. Yes. A. By me. 

Q. 5. By you personally? A. By me, yes; with the aid 
occasionally of Mr. Rosenthal in Detroit—rather, in the 
Detroit store. 

Q. 6. Were they buying their merchandise independently 
from wholesalers? A. They were then buying the mer¬ 
chandise wherever they wanted. I think by brother Sol 
was doing most of the buying. 

Q. 7. That is, there was one unit system of buying? A. 
I wouldn’t call it unit; it was rather disorganized. 

Q. 8. And each store manager or buyer would buy where 
he thought most advantageous? A. That’s right. 

Q. 9. One of the purposes of setting up the defendant 
company as a wholesale house, was to that it would have 
the wholesale business of supplying these established eight 
stores? A. Would you mind repeating that? I was looking 
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at something. (Q. 9, page 239, rea<l.) That’s right. 

666 Q. 1. And the wholesale company and the stock¬ 
holders behind it, intended also to expand the jewelry 

business by setting up new stores? A. Not the wholesale 
house. 

Q. 2. Well, who did? A. The members of the wholesale 

house. You see you ask me a question and then if I answer 

it one wav it doesn’t tell what is in mv mind. 

• » 

Q. 3. I am concerned with what is in my mind, if you 
don’t mind: because we have a short period of time here. 
A. T wanted to clarifv it for vour benefit as much as for 
everyone else. 

Q. 4. T would rather have it this way. When the mem¬ 
bers of this group—you have named them; yourself, Mr. 
Rosenthal, Goldnamer, Levy and your brother—decided to 
organize this wholesale company, you had in mind that you 
would profit through the sale of merchandise to the stores 
already established: that is one. Then, that not being 
enough business for a wholesale company, you anticipated 
it would have increased business resulting from the fact 
that further jewelry stores were to he organized? A. 
That’s right.” 

# * * 

667 “Q. 6. Why did the defendant company receive a 
uniform sixty per cent in each of these stores? A. 

Because we wanted to eliminate what we were experiencing 
with the other stores, in their refusal to buv from the Rosen- 

7 •> 

than Company. We wanted to make sure that there would 
be no question about it. 

Q. 1. Putting it another way, is it correct for me to say 
that the wholesale company, being a 60 per cent stockholder 
in each of these stores, had control of each of these stores, 
and hence could control its buying policy? A. If necessary, 
ves. 

Q. 2. That is, it put itself in the position where it could? 
A. Yes, to eliminate all the friction and trouble we had had 
with the stores that were unorganized. 
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Q. 3. And that was to insure the wholesale company— 
and it was in business to make money, the wholesale com¬ 
pany being the supply house to these stores? A. That’s 
right.” 

*•••#•#•#* 

668 “Q. 2. Subject to what from time to time was de¬ 
termined upon as being the amount to be allotted to 

members of the organization, including managers, the re¬ 
mainder of the stock, whatever it was, in some cases I see 
it was 60 per cent, held by the company; in other cases it 
varied: but whatever it was, the stock which was not given 
to managers and other persons outside of this group of five, 
was either held by the E. M. Rosenthal Jewelry Company, 
or was distributed among the group of five? A. 1 

669 think it was distributed among the group of five, as 
my memory serves me. I haven’t gone into the 

entire thing carefully. But I should say, if my memory 
serves me, it was distributed among the group of five—that 
which was left. 

Q. 3. That is exactly what I am talking about. Then 
with respect to that which was left, in some cases the de¬ 
fendant company received the stock, and in other cases the 
individuals forming the group of five, received the stock ? 
A. That’s right.” 

*»##•##*+}# 

671 Can you recall now the reason why in certain cases 
the stock was distributed direct to the group of five, 
and in other cases members of the group got nothing, or 
very trivial amounts, and the stock went direct to the de¬ 
fendant company? A. Well, I might explain it this way: 
that at certain times the Rosenthal Company itself may 
have had insufficient cash to take that share; because I sav 
that has happened in ’29 when all of us were more or less 
hurt: or I thought it best because of the reason of the 
members having sufficient cash to distribute it to them. 
I can’t tell exactly what was in my mind. 
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672 Q. 1. Is that the only reason? A. I just can’t tell. 
There may be a multitude of reasons, but I just can’t 

tell now, because this happened back in ’28 and ’29; and 1 
just don’t remember what was in my mind then. 

Q. 2. You have given one reason. Does any other reason 
now occur to you? You can answer that “yes” or “■no." 
A. Xo, no other reason occurs to me. 

Q. 3. The Rosenthal Jewelry Company ceased to hold 
stocks at a time approximately the time when the General 
Associates was formed? A. Well I wouldn’t know. I don’t 
sec it here; when was General Associates formed? 

Mr. Gordon: The next table shows: from ’35 to ’38, 
after General Associates vras organized. 

Q. -1. Now the General Associates was formed primarily 
to take over stocks which had been held by the defendant 
company? A. That’s right.” 

673 “Q. 6. Yes; wasn’t there some central organiza¬ 
tion which looked after advertising for all of the Kay 

stores? A. Xo. I think Goldnamer and I more or less 
supervised the retail stores.” 

Mr. Rover. Then we skip to page 263, question 3: 

“Q. 3. You remember the lawsuit in Detroit, in which 
John Kay objected to the use of the name Kay? A. Yes. 

Q. 4. And I don’t suppose you remember your testimony 
in that case? 

I have the record here. A. I am sure I wouldn’t remem¬ 
ber it. 

O. 5. T just want to remind you that in that case, in your 
testimony you didn’t say that that name was owned by your 
brother Sol ? A. I may not have, no. I never have said it 
was owned by my brother Sol. 

674 Q. 6. Or by the Reading store? A. I never have 
said—what I say, the name Kay belongs to all the 

stores that are existing under the name Kav, todav. 

Q. 7. That’s your position now? A. Yes. When was 
that suit—what year? 
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Q. 8. ’21. A. Well the Kay name, as far as I was con¬ 
cerned, had no particular significance.” 

• ••••****« 

[Plaintiffs’ Exhibit No. 27 identified: Letter from E. 1. 
Kaufmann to E. M. Rosenthal, October 18, 1923] 

*#*#**#*«* 

Mr. Rover. 1 want to call the Court’s attention to a part 
of that letter. That is the second paragraph of page 1 of 
the letter. 

Mr. Gordon. I object to that. 

The Court. I don’t see that it is material here. 

Mr. Bayre Levin. Further paragraphs of the 
673 letter refer to projects to establish further stores and 
justifies the establishment of the stores. 

The Court. He is talking about issuing stock for the 
corporation. 

Mr. Havre Levin. There are facts about these letters 
that can be said to be relevant. 

The Court. Well, the fact this letter is in reference to 
other stores. I don’t think it is sufficiently important to 
warrant introduction. 

Mr. Bayre Levin. This letter, your Honor, refers to 
raising the money. 

The Court. They didn’t issue the stock and they didn’t 
raise the money that way. 

Mr. Bayre Levin. The evidence to be introduced will 
show that they do raise money, that is, by inviting stock¬ 
holders. 

The Court. The objection is sustained. 

*•#*•#*##■* 

677 [Plaintiffs' Exhibit No. 28 received: Letter from 
E. M. Rosenthal to E. I. Kaufmann, January 1,1929] 

Mr. Rover. I think there is just two points on that letter, 
[referring to Plaintiff’s Exhibit No. 28] page 272 of the 
deposition, question 1 as follows: 

“Ql. On the second page Mr. Rosenthal says to you: 
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(Reading paragraph 6, page 271-272.) In reading that in 
Mr. Rosenthal’s letter, did you and do you now understand 
that it was his idea that he was going along with you in 
any expansion? A. At that time, yes.” 

678 [Plaintiffs’ Exhibit Xo. 29 received: Letter from 
E. I. Kaufmann to E. M. Rosenthal, May 10, 1929] 

*•**•*•••• 

Mr. Rover. We break there and read the two questions 
at the top of page 276: 

“Ql. I want to read the last paragraph on page 2. [Re¬ 
ferring to Plaintiff’s Exhibit Xo. 29.] (Reading paragraphs 
10 and 11, page 275 hereof.) In there you are referring to 
the prospect of establishing further jewelry stores. A. One, 
yes, that’s right. 

Q2. And in reporting as you did in that letter to Mr. 
Rosenthal, did you contemplate that he should understand 
that he was to have an interest in the stores? A. Xo ques¬ 
tion about his having an interest; and that same letter prob- 
ablv went to Albert Lew, or my brother Sol, as it relates 
to something Sol has dug up, a location in Wilmington.” 
**««*•••#*' 

679 [Plaintiffs’ Exhibit Xo. 30 tendered and excluded: 
Letter from E. I. Kaufmann to Robert Newman, No¬ 
vember S, 1930] 

Mr. Rover. Tbe letter of November 8, 1930, from E. I. 
Kaufmann to Robert J. Newman is offered in evidence. 

It is our position we should be permitted to read the en¬ 
tire letter. 

The Court. Well, I don’t see that it is particularly im¬ 
portant. Do you have any objection to it? 

Mr. Gordon. It seems that it is wholly irrelevant. It 
may have some relevancy that has escaped me. 

The Court. It may be. 

Mr. Bavre Levin. The only importance is the persons in 
The Elm Corporation. This young man who has recently 
married Mr. Rosenthal’s daughter— 
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3S9 

The Court (interposing). I don’t see that it has any 
bearing on the issues here. I will sustain the objection. It 
may be marked for identification Plaintiff’s Exhibit No. 30. 
#####*•#### 

6S0 [Plaintiffs’ Exhibit No. 31 received: Letter from 
Uncle Ed (E. I. Kaufmann) to Robert J. Newman, 
June 28, 1939] 

681 [Plaintiffs’ Exhibit No. 32 tendered and excluded: 
Letter from E. M. Rosenthal to E. I. Kaufmann, Oc¬ 
tober 17, 1929] 

*#«**•••#*' 

6S2 “Q6. In this letter of June 28, 1939 from you to 

Mr. Newman, 17-B, you say: [Referring to Plain¬ 
tiff’s Exhibit No. 31] 

‘Marc declared himself some time ago that he didn’t want 
any further interests for himself, and I am now taking the 
same position.” 

Why were you taking that position? A. Because I was 
giving it to my boys, who were active in the business. 

Q. 1. Was there any doubt about that between you and 
Mr. Newman? A. I am sure there couldn’t have been. 

Q. 2. That is, in new ventures, your children who were 
active in the business would be the ones who would take the 
stock, rather than you; is that right? A. That’s right. 

Recross Examination 

Q. 3. (By Mr. Bayre Levin) You said further stocks 
were taken in the name of your boys because they 
683 were active in the business? A. That’s right. 

Q. 4. Do you mean by that statement that you are 
treating your boys on a par with other employes of the 
organization, or of the Kay Associates, without favoring 
them by reason of their being your sons? A. I should think 
that that’s true, yes. 

Q. 5. And it’s only by reason of their being in a position 
similar to that, of other employes, that they got this stock? 
A. That’s right. 





Further Redirect 


Q. 6. (By Mr. Gordon) Isn’t it true that one of Mr. 
Rosenthal's boys recently got stock in a store in Jackson¬ 
ville, where he was active in the business? Let’s look at 

vour exhibit a minute: this Exhibit 4 indicates that the Kav 
* ' * 

Jewelry Company of Jacksonville, Florida, was opened No¬ 
vember 15, 1940, and that we have here E. M. R. and family 
got thirty-eight per cent of the stock. To get straight on 
the record, does Mr. Rosenthal have a son, and if so what 
is his name? A. Edwin M., Junior. 

Q. 1. Is he active in the Jacksonville business? A. He 
was active until he went into the Army. 

Q. 2. He was active in it from the start, is that right? 
A. From the very start. 

Q. 3 . And is that why that large amount of stock was al¬ 
lotted to—this doesn’t say E. M. R. and family, but 
684 I assume it was allotted to that boy; is that correct? 
A. That’s correct.” 

6S5 Cyril H. Wideman, C.P.A., was called as a witness 
for and on behalf of the Plaintiffs and, having been 
first duly sworn, was examined and testified as follows: 

#*»##•#•# *’ 

691 Will you refer to Schedule 14? 

In as non-teclmical language as possible, remem¬ 
bering from the standpoint of auditors we are all laymen 
here, describe the schedule and its significance. 

Mr. Gordon. Does the Court have a schedule? 

The Court. I have a schedule. 

The Witness. I would like to read the preliminary re¬ 
marks in connection with the figures that are afterwards 
shown on the schedule. 

This is a schedule showing the amounts paid for a com¬ 
mon purpose designated on the records of the E. M. Rosen¬ 
thal Jewelry Company, General Associates, Inc., and Kay 
Associates, Inc., when received as “auditing” or “auditing 
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funds”, or “Arthur Fertig & Company”, during the pe¬ 
riod beginning June 1,1926, and ended June 30,1943. Such 
payments were made by the E. M. Rosenthal Jewelry Com¬ 
pany, General Associates, Inc., Homer Optical Company, 
Kay Associates, Inc., and the various associated retail jew¬ 
elry corporations. 

The payments made to Arthur Fertig & Company for 
auditing and accounting services for the years 1926 to 1942 
amounting to $163,309.43 were charged against these ac¬ 
counts together with payments made to employees of Kay 
Associates, Inc., and the E. M. Rosenthal Jewelry Company 
for auditing expenses and so forth. 

Bv Mr. Bavre Levin: 

692 Q. Now you have mentioned that these figures com¬ 
mencing with June 1,1926, that was about three years 
after the organization of the E. M. Rosenthal Company? 
A. Yes, sir. 

Q. What is the reason for that particular time? 

Mr. Gordon. You began with 1926? 

Mr. Bavre Levin. Yes, sir. 

Mr. Gordon. And asked why— 

Mr. Bay re Levin. Yes, sir. 

By Mr. Bay re Levin: 

Q. There were no books available before that time? A. 
That is right. 

Q. Proceed to explain this schedule. A. Looking at page 
3, which is a summary, it indicates there was received by 
the E. M. Rosenthal Jewelry Company for the fiscal year 
ending May 31, 1927 to 1932, various amounts of money 
shown at the bottom which were received from stores shown 
above. 

Likewise for the month of June 1923, there was a certain 
set of sums totaling $1,775 and for the fiscal years ended 
June 30, 1933, 1934 and 1935, there was received the sums 
shown at the bottom. 



For the fiscal years ended June 30, 1937 and 1938, there 
was received bv Kav Associates the amounts shown at the 
bottom and for the fiscal years ended June 30, 1938 and 
1939, the amounts shown were received by General Asso¬ 
ciates, and again for the fiscal years ended June 30, 1939 
to 1943, the amounts shown as received by Kay for the 
years ended June 30, 1939 to 1943, show that the total re¬ 
ceived over the period from 1927 to 1944, totaled 
G93 $121,184.43. 

Q. Now the amount received by the E. M. Rosen¬ 
thal Jewelry Company according to Schedule 14 for audit¬ 
ing purposes was $80,586.33 according to my figures. A. 
I haven't the total of costs from 1927 to 1935. 

Q. And whatever that sum is as shown by the totals un¬ 
der the heading of received by E. M. Rosenthal Jewelry 
Company, whatever those sums were, those sums, accord¬ 
ing to vour schedules were collected bv the Rosenthal Jew- 
elry Company from the stores. Is that right? A. Yes, sir. 

Q. For auditing. Is that right? A. That is right. 

Q. And the money was paid out for auditing purposes on 
behalf of the stores. Is that right? A. Yes, sir. 

Q. By the E. M. Rosenthal Jewelry Company? A. Yes, 
sir. 

Q. To whom ? A. Up until 1942, to Arthur Fertig & Com¬ 
pany, and after 1942, to employees of Kay Associates. 

Mr. Gordon. But not by the Rosenthal Company. By 
Kay Associates, employees of Kay Associates. 

The Witness. That is right. 

Bv Mr. Bavre Levin: 

•> •> 

Q. As to General Associates there are two sums set out 
on page 3, $14,050 and $340 received from General Asso¬ 
ciates. A. They probably were paid out by General Asso¬ 
ciates, although there may have been a balance carried over 
as there were sometimes from year to year. 

It didn’t necessarily follow because these amounts 
were collected tiiat these amounts were disbursed. 


694 
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There may have been a slight difference in the amount ac¬ 
tually disbursed and the amount collected. 

Q. The same thing might apply to the Rosenthal Jewelry 
Company? A. Yes, sir. 

Q. Up to the end of 1935? A. Yes, sir. 

Q. It would have collected from the stores that had per¬ 
haps more or less money than was actually disbursed in 
any particular year? A. Yes, sir. 

Q. Do you know, dealing only with the E. M. Rosenthal 
Jewelry Company whether all this money was in fact paid 
to Fertig & Company by the Rosenthal Company? A. It 
was all paid to Fertig & Company. 

Mr. Bavre Levin. That is all. 

* 

Cross Examination 
By Mr. Gordon: 

Q. Mr. Wideman, let us see if I have this straight. 

You are speaking of fiscal years all the way through. Do 
they end with June 30th? A. In certain cases they end May 
31st in the earlier years. 

Q. May 31st and later June 30th, but in every case 

695 it is a fiscal year? 

Now is this schedule, what it shows is this, that 
Fertig & Company were the auditors for everybody, for the 
Rosenthal Company and for the stores. 

The Rosenthal Company up to 1935 collected from the 
stores, from each store, so that the aggregate amount col¬ 
lected plus what the Rosenthal Company itself would con¬ 
tribute was enough to pay Fertig’s bill. 
*«#••••••• 

696 The Witness. Yes. 

#*#•#•••## 

I don't see the year 1936. What happened there? A. 
That is right. There is a gap in there, and I would judge 
it was a conclusion and that the money was collected by Kay 
Associates, sums of which we have no record. 
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Q. That is what I was wondering. We will look that up, 
but there were collections made and accounts kept by Kauf- 
mann and Goldnamer that represented collections from the 
stores for various purposes. 

That didn’t go on the books of E. M. Rosenthal Jewelry 
Company at all, did it? A. No, sir. 

Q. For example the revolving fund? A. Yes, sir. 

Q. The insurance fund? A. Yes, sir. 

Q. And perhaps this for that particular year, but we will 
try to check that up and find out. A. It could be. 

Q. Do you assume that is something that might have been 
the case, that is for the fiscal year 1936 it is quite 
697 possible in order to pay Fertig Mr. Goldnamer or 
Mr. Kaufmann may have collected these funds from 
the stores and put them into accounts for the stores and 
turned them over to Fertig. A. That is quite possible. It 
could be. 

Q. Now in reference to the Kay Associates, the first fiscal 
year is the fiscal year ending June 30, 1937? A. Yes, sir. 

Q. That is right? A. Yes, sir. 

Q. And Kay Associates began operations on the first of 
July, 1936? A. Yes, sir. 

Q. So that was its first fiscal year? A. Yes, sir. 

Q. And when Kav Associates started in it took over some 
of these accounts which had been held for the benefit of the 
stores prior to that time. That is correct? A. I think that 
is right. 

Q. And it is quite possible if there had been any money 
lying around supposed to be paid to Fertig, Kay Associates 
might have taken it over. We will look that up. 

Does your Honor see what I mean? 

The Court. Yes. 

By Mr. Gordon: 

Q. In other words, when Kay Associates were started if 
there was any balance of the individual accounts, in some 
instances Kay Associates took over what was left and 
started in. They were supposed to be operating for the 



395 


benefit of the stores, but now I note too for the fiscal year 
1938 the funds were received by General Associates. 
698 You understand, don’t you, that during the year 
1938 Kay Associates operated in effect as a branch 
of General Associates, don’t you, just for that one year? 
A. I know in 1938 General Associates operated and took 
over the duties that had formerly been handled by Kay As¬ 
sociates. 

Q. At the end of 1938 everything went back to Kay As¬ 
sociates? A. Yes, sir. 

Q. And then for the balance of the year the money was 
paid into Kay Associates? A. Yes, sir. 

********** 

G99 Mr. Gordon. What is the materiality, Mr. Levin ? 

Mr. Bay re Levin. It is a further piece of evidence 
showing the E. M. Rosenthal Jewelry Company was en¬ 
gaged in supervision of these stores and paying such funds 
to the auditors who were the auditors for the Rosen- 
700 thal Jewelry Company. 

The Court. Well, it received certain monies part 
of the time. Kay Associates received money part of the 
time. General Associates paid out for auditing. Of course 
the E. M. Rosenthal Jewelry Company did maintain super¬ 
vision over these stores. That is not disputed. 

Mr. Bay re Levin. Of course, your Honor. 

The Court. It was sharing a certain amount and they 
were exercising certain supervisory powers. 

Mr. Gordon. I think I -would put it this way, that the 
E. M. Rosenthal Jewelry Company is a wholesale company 
dealing with the stores, supervising the stores for their 
own benefit. 

The Court. I am not saying whether they did or would 
get the benefit. 

Mr. Bayre Levin. But Kaufmann supervised the stores 
and had done it before there was any Rosenthal Jewelry 
Company. 
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The Court. But I don’t see what bearing this has on the 
question whether any fiduciary relationship was established 
that would compare with the distribution of shares to Mr. 
Rosenthal or the family. 

Mr. Bayre Levin. If your Honor please, if the E. M. 
Rosenthal Jewelry Company by its resources devoted itself 
to the creation and maintenance and supervision of the 
stores, then it embraced within its functions all collections, 
supervision and maintenance of stores. At least that is our 
argument and it is because of that I offer that exhibit. 
701 The Court. I don’t see where this is relevant. It 
ought to go in under the rule because I don’t myself 
know that it helps to establish your case. 

Mr. Bayre Levin. It was the function of the Rosenthal 
Jewelry Company to supervise stores and the stores were 
carried on as a result of that supervision. Then the stock¬ 
holders have an interest. 

The Court. I don’t think that follows, the mere fact they 
supervised. 

Mr. Bayre Levin. Not with that alone, but that is cumu¬ 
lative. 

The Court. I don’t know as this has anv bearing on the 
fact they supervised the stores. They were charging the 
stores a certain percentage and one of the reasons they 
charged the percentage was they were helped out in busi¬ 
ness in various ways, and also the E. M. Rosenthal Jewelry 
Company was getting a percentage on purchases made else¬ 
where, and they would have to audit the stores and see that 
they were getting a percentage on that. 

* # • ••**••• 

704 Mr. Wilkes. May it please the Court, the steno¬ 
graphic record has just been handed to counsel and 
I followed your Honor’s remark at the end of the session 
yesterday, and I wasn’t certain in my own mind that I got 
the exact basis of your Honor’s ruling and I have just this 
moment been reading over your Honor’s remark on page 
700 at the top of the page where your Honor says: 
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“Of course the E. M. Rosenthal Jewelry Company did 
maintain supervision over these stores. That is not dis¬ 
puted.” 

I may be in error, but I thought that was disputed. I 
thought Mr. Gordon on the one hand took the position that 
Mr. Goldnamer and Mr. E. I. Kaufmann in supervising did 
it not for the E. M. Rosenthal Jewelry Company, but did 
so probably for the stores, but in any event I thought his 
position was they did not do it for the E. M. Rosenthal 
Jewelry Company. 

The Court. I suspect that is correct. I was a little con¬ 
fused at times whether he w T as speaking of the supervision 
being by the E. M. Rosenthal Jewelry Company or 
705 the individuals. I realize in many cases he was 
speaking of the individuals rather than the stores, 
but not as much as the E. M. Rosenthal Jewelry Company 
depending for its prosperity on the manner in which the 
stores were conducted. I thought they meant in a super¬ 
visory capacity, that the E. M. Rosenthal Jewelry Company 
might as a corporation be supervising the work of the 
stores. 

Mr. Wilkes. Yes, sir. 

The Court. Now I will withdraw that remark and I will 
hear what is said on that subject. 

Mr. Gordon. I don’t think it makes an awful lot of dif¬ 
ference in the case. All I am trying to do is to make sure 
the facts get in as nearly as I know them. I don’t think it 
is determinative of the outcome of the case whether the 
Rosenthal Jewelry Company supervised the stores or not. 

T agree with your Honor to be sure the Rosenthal Com¬ 
pany got its 10 per cent would have supervised enough to 
know everything was all right. On the other hand Mr. Kauf- 
mann and Mr. Goldnamer w r ere officers of the stores and as 
officers of the stores they supervised them to see what was 
going on. 

The Court. At any rate I will withdraw that remark and 
if at the end it is important to determine whether it is the 


39S 


Rosenthal Jewelry Company, or the individuals, I will try 
to determine that. 

* * • ••#•••# 

70b' [Plaintiff’s Exhibit No. 3, Schedule Xo. 14, received] 

709 Bv Mr. Gordon: 

Q. Mr. AVideman, you looked at these books for a period 
of 20 years, didn’t you? A. From 1926 on. 

Q. From 1926 to 1944, 18 years? A. Yes, sir. 

Q. And this is all of the instances of this kind that 

710 you found? [referring to Schedule 7] A. That is 
rediscounts, yes. 

Q. Now what it amounts to is that the note was given by 
one of these corporations that operated retail jewelry stores 
and the Rosenthal Company endorsed it and discounted it at 
the bank. Is that right? A. Yes, sir. 

Q. And get the money for the store? A. Yes,sir. 

Q. And the Rosenthal Company didn’t sustain any losses 
in any of these instances, did it? A. I think not, sir. 
**•••*••#• 

712 Q. The interest on these notes was paid by the 
stores, was it not? A. Yes, sir. 

Q. In other words all the Rosenthal Company did as a 
wholesaler was to put its credit behind these stores in con¬ 
nection with these particular notes. Is that right? 

Mr. Bayre Levin. May I suggest that question should be 
rephrased. Mr. Wideman is not in position to state this 
company was a wholesaler, the Rosenthal Company. 

Mr. Gordon. Read the question, Mr. Reporter. 

(Pending question read.) 

Bv Mr. Gordon: 

W 

Q. That is right, isn’t it? A. Yes, sir. 

Q. And that is all there is to it, isn’t it? A. Yes, sir. 

Q. It was done seven times in 18 vears. A. Yes, 

713 sir. 
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716 Q. And Schedule 7 is one of the schedules setting 
out examples of the transactions which you were in¬ 
structed to find in the books? 

The Court. Well, now, let us go ahead. 

This was one of a group of transactions. Let us go ahead 
with the others. 

By Mr. Bay re Levin: 

Q. Yes. The answer to that is “yes”? A. Yes, sir. 

«######*## 

Q. Schedule 8, Mr. Wideman, will you proceed to explain 
that schedule? A. Schedule 8 is a schedule showing 

717 funds borrowed or promissory notes discounted or 
guaranteed by the E. M. Rosenthal Jewelry Company 

for the purpose of loaning cash to or assisting in securing 
funds for any of its stockholders, officers or employees or 
any shareholders, officers or employees of General Asso¬ 
ciates, Inc., Kay Associates, Inc., or the various associated 
retail jewelry corporations. 

Q. Now will you refer to these typical entries in this 
schedule and explain the mechanics of these transactions 
as they appear from the books and records of the E. M. 
Rosenthal Jewelry Company? A. What we attempted to do 
here was to^ set up another schedule similar to No. 7 except 
that instead of involving the retail stores or other asso¬ 
ciated stores, General Associates and Kay Associates, we 
didn't find any for those, is in connection with these in¬ 
dividuals. 

The first entry could probably be one that could be used as 
an example. The promissory note of J. Raphael for $9,250. 
He gave his note to the Rosenthal Jewelry Company who 
endorsed it and discounted it at the Second National Bank. 
Now the other items — 

Q. (interposing) Now will you speak about an entry 
where you refer to the minutes of the Kay Jewelry Com¬ 
pany of Baltimore? A. According to the minutes of the 
Kay Jewelry Company of Baltimore Mr. Raphael w’as di- 
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rector and corporate secretary of that company during the 
fiscal year 1925 to 1926. 

Q. Then let us discuss the third entry, promissory 

718 note of E. M. Rosenthal Jewelry Company in the 
amount of $5,000. A. The explanation on that is 

there was a corporate promissory note of the E. M. Rosen¬ 
thal Jewelry Company in the amount of $5,000, discounted 
at this bank. 

This loan was made to take up Mr. Hadley’s note, which 
was given for 45 shares of stock. 

It appears that Mr. Hadley either had to borrow the 
money from a bank or an affiliated company and there is 
further explanation this obligation was assumed by Mr. 
Wile on December 31,1926. 

Q. Why do you use the term “promissary notes dis¬ 
counted or guaranteed by the E. M. Rosenthal Jewelry Com¬ 
pany 7 ’? 

Will you explain the mechanics and the way you used both 
terms in the heading? A. Well, they do probably mean the 
same thing. If the note of an employee was taken to the 
bank by the Rosenthal Jewerly Company endorsing it, why 
it guaranteed the payment. 

Q. Then there are two large amounts set out on page 2 of 
Schedule 8, $31,000 and $21,000. Would you explain those 
entries? A. The $31,000 entry, the corporate promissory 
note of the E. M. Rosenthal Jewelry Company for an entry 
dated February 8, 1928, in the amount of $31,000 was dis¬ 
counted at the Second National Bank and a similar amount 
loaned to E. I. Kaufmann on his promissory note. 

Q. Was there any record of what was done with the 
promissory note of Mr. E. I. Kaufmann, which the E. M. 
Rosenthal Jewelry Company appears to have received from 
this entry? A. I don’t quite understand what you 

719 mean. 

Q. The corporate note was discounted, was it not ? 
A. Yes, sir. 

Q. And the money was given to Mr. Kaufmann? A. Yes, 
sir. 
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Q. Mr. Kaufmann gave the defendant company his note 
for a similar amount. That is right? A. That is right. 

Q. Yes. Do the books indicate what the company did with 
his note which was so received? A. It entered it on its 
books as a receivable, having given Mr. Kaufmann the cash. 
What he did with the cash, I don’t know. 

Q. As a note receivable? A. Yes, sir. 

Q. Do the books indicate what the $31,000 was for and the 
basis of the advance to Mr. E. I. Kaufmann? A. No, sir. 

Mr. Gordon. That was in 1928, you are talking about ? 

The Witness. Yes, sir. 

By Mr. Bay re Levin: 

Q. And the following transaction involved the $21,000 and 
was similar in nature, as I interpret your statement, except 
that the proceeds of the discounted note of the defendant 
corporation were advanced to Sidney J. Ross and Joseph H. 
Levi in return for their promissory note given to the defen¬ 
dant company? A. Yes, sir. 

Q. And there is the entry at the end of page 2 on 
720 the promissory note of A. C. Mayer. You say the 
records indicate the proceeds of the discount are paid 
to E. I. Kaufmann? A. Yes, sir. 

Q. Do the books indicate any other explanation for that? 
A. No, sir. 

Q. And then the entry at the top of page 3 where the 
promissory note was discounted in the amount of $6,590 and 
a similar amount loaned to Mr. Edmund I. Kaufmann on 
his promissory note. 

That transaction is similar to the one you described in 
connection with the $31,000? A. Yes, sir. 

Q. And with respect to the following entry where the pro¬ 
ceeds of defendant company’s promissory note "were given 
to Cecil D. Kaufmann in the amount of $5,000, that is sim¬ 
ilar to the preceding entry? A. Yes, sir. 

Q. Now there is an entry on page 4, promissory note of 
E. M. Rosenthal Jewelry Company and a somewhat long ex¬ 
planation. 
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Can you clear that explanation up, Mr. Wideman? 

The Court. Which one is this? 

Mr. Bayre Levin. The $60,000, your Honor. The second. 

The Court. All right. I remember the $60,000. 

The Witness. This entry apparently relates to the financ¬ 
ing in connection with certain retail stores. 

According to the entry E. M. Rosenthal Company 
721 borrowed $60,000 from the Chatham-Phoenix Bank 
and eventually through Mr. Goldnamer loaned that to 
a store or stores that were being opened, for which it even¬ 
tually received the notes which are shown which represent 
notes either from outsiders or employees. 

Bv Mr. Bavre Levin: 

Q. What do you mean by “outsiders”? A. I am think¬ 
ing of persons outside of the five individuals we spoke of as 
being the incorporators of the E. M. Rosenthal Jewelry 
Company. 

Q. And that monev was dulv returned bv Mr. Goldnamer 
either in the form of cash or in the form of these promis¬ 
sory notes set up? A. Yes. I want to qualify that and say 
I don't know whether all of these notes were eventually 
paid, but they were handled in the ordinary course of busi¬ 
ness. 

Q. Then does the following entry of $35,000 indicate a dis¬ 
count of a corporate promissory note and the payment of 
the proceeds to Mr. Goldnamer on his promissory note? A. 
Yes, sir. 

Q. Do you know what the purpose of that transaction 
was? 

Mr. Gordon. Which one is that? 

Mr. Bayre Levin. The $35,000 one, the third transaction 
on page 4. 

The Witness. I don’t know what the proceeds were used 
for. 

By Mr. Bayre Levin: 

Q. You have no record of the persons to which the $20,000 
was paid referred to in the transaction next set up? 
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722 A. In the next transactions the $20,000 was received 
by the E. M. Rosenthal Jewelry Company, but only 

$61,000 went up to Mr. Goldnamer and what the purpose of 
the $61,000 was, we don’t know. 

Q. The following entry of $1,010 seems to be different. A. 
The entry indicates a note of B. Fine in the amount of 
$1,010 was endorsed by the Rosenthal Jewelry Company 
and discounted on December 29, 1931. The funds were 
passeed on to Mr. Goldnamer on September 28,1931. 

Q. Will you make such explanation as you can of the 
second and third entries on page 5 with respect to the $3,000 
and the $5,720.82 1 A. The second entry indicates that the 
Rosenthal Jewelry Company borrowed $3,000 from the 
Marx Jewelry Company and in turn loaned that to E. I. 
Kaufmann. It was in January 1932. 

Q. On a promissory note? A. On his note. 

Q. And then will you explain the following one involving 
$5,720.82? A. That is an entry of February 7, 1933, and 
indicates the personal note of Mr. E. I. Kaufmann in the 
amount of $5,720.82 held by the Ray Jewelry Company was 
transferred to the Rosenthal Jewelry Company in settle¬ 
ment of an account due by the Ray Jewelry Company. 

Q. Then let us pass to the entry of $7,000 paid July 7, 
1933. It seems to be the item is clear and self-explanatory, 

does it not? A. Yes, sir. ! 

723 Q. Now will you proceed to explain briefly the en- 
trv of $35,500 which is the second last from the bot- 

tom on page 5 of the schedule? A. The entry on the books 
dated July 13, 1934, indicates that the note of the Rosen¬ 
thal Jewelry Company in the amount of $35,500 was dis- | 
counted at the Second National Bank and on that same date 
a loan was made by Rosenthal Jewelry Company to General 
Associates and General Associates in turn loaned a sim¬ 
ilar amount to Cecil E. Kaufmann. 

Q. And that statement which you have just read, or just 
made, is supported by the entries I assume in the books of 
General Associates? A. Yes. As a matter of fact in con¬ 
nection with this entry we will come to a schedule later on 
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and we can identify what happened to the proceeds of this 
loan. It was used for the purchase of stock. 

Q. Then there are two entries on the final page of this 
schedule for $100,000 each, and I should like for you to ex¬ 
plain those transactions, Mr. Wideman. A. According to 
the entry dated October 15, 1936, E. M. Rosenthal Jewelry 
Company borrowed $100,000 from the Manufacturers Trust 
Company which it in turn loaned to General Associates and 
General Associates in turn, Hilda K. Mullins, acting as 
agent in connection wdth the financing of newly organized 
retail jewelry corporations, New Bedford, New Britain, 
Atlanta, Malden and Lawrence. 

Q. Where did you find the information upon w’hich you 
based that explanation? A. From photostatic copies 
724 of the ledger account that Mrs. Mullins keeps. 

O. Will you proceed to discuss the second entry in 
the same amount? A. This entry was dated June 2, 1938 
and indicates the Rosenthal Jewelry Company borrowed 
$100,000 from the Manufacturers Trust Company to replace 
funds that it had loaned to General Associates. General 
Associates in turn used the funds for the purpose of a loan 
to- Mr. Goldnamer in the amount of $42,935, and the pay¬ 
ment of the $50,000 note due Mr. Goldnamer. 

Now the $42,935 were employed by Mr. Goldnamer in con¬ 
nection with the financing of the capital stock of the new 
stores at Evansvliie, York, and Woonsocket. 

Q. Where did you get the information supporting that 
entry? A. These records likewise were taken from Mrs. 
Mullin’s ledger account. 

Q. Yes, and with respect to both these items we have 
been discussing, the information ■with respect to the loan 
itself was obtained from the books of the Rosenthal Jewelry 
Company? A. Yes, sir. 

Q. And this amount totals, according to my memorandum, 
$525,188.92. A. That is the total I have on it too. 

Q. Now’ do these promissory notes include renewals? A. 
There are no renewals in this list. 
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725 Q. And are you satisfied from your investigation 
that the heading of this schedule is correct, or would 
you like to add to it or amend it otherwise? A. Well, I think 
in this case it probably is all right because we have a situ¬ 
ation affecting Mr. E. I. Kaufmann and he apparently was 
a shareholder and officer in General Associates and Kay 
Associates and most of the retail corporations, and for that 
reason I think it might be allowed. 

Q. Well the record shows he was in fact an officer of Gen¬ 
eral Associates, Inc., and Kay Associates, Inc. A. Yes, sir. 

Mr. Bayre Levin. That is all. 

Re-cross Examination. 

By Mr. Gordon: 

Q. Mr. Wideman, all of these notes have been paid, have 
they not:' A. We didn’t investigate to see whether they 
were paid, whether they were all paid, but I would judge so. 

Q. You haven’t found any indication that they have not 
been paid? A. No. 

Mr. Wilkes. I am wondering if it could be conceded by 

everyone all these notes were paid? 

720 The Court. May it be stipulated? 

Mr. Gordon. Yes. 

Bv Mr. Gordon: 

•> 

Q. May it be stated that all bore interest and the interest 
was paid? 

What is the fact, Mr. Goldnamer? Would you say posi¬ 
tively they bore interest? 

Mr. Goldnamer. My information is some did and some 
did not, your Honor. I can’t distinguish, but we will be 
very glad and happy to furnish Mr. Levin and Mr. Gordon 
with the information. 

The Court: All right, do that during the course of the 
trial. 

Mr. Gordon. There is no contention any money has been 
lost by the Rosenthal Company. 
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Mr. Bay re Levin. We are not setting out to prove that. 
Mr. Gordon. All right, we have gotten that far. 

Bv Mr. Gordon: 

Q. Now there is one of them over here on page 5, the next 
one to the bottom, a loan to Cecil D. Kaufmann $35,500. 
That was to secure a loan, was it not? A. Yes, sir. 

Q. And certainly that one bore interest, didn’t it? A. 
Reallv we would not have any means of knowing. We didn’t 
cheek that, Mr. Gordon, although I am quite sure it did. 

Q. You know it did and you know it was paid? A. Oh, 
yes, it was paid. 

Q. Certainly. 

ft#*######* 

727 Q. I will change the question. You are aware of 
the fact that the Elm Corporation became a stock¬ 
holder in this company about the first of January 1936, are 
you not? A. That is right. 

Q. So that everything in this schedule except the two 
items on the last page occurred before the Elm Corpora¬ 
tion became a stockholder? 

The Court. Well, that is apparent on the fact of it. 

Mr. Gordon: All right, sir. 

By Mr. Gordon: 

Q. Now on the last page, the first item, you show a cor¬ 
porate promissory note of the Rosenthal Company in the 
amount of $100,000 was given for funds borrowed from the 
Manufacturers Trust Company which in turn was loaned 
to General Associates, Inc., in order that it make a loan to 
Hilda Mullins acint as agent in the financing of the newly 
organized retail jewelry companies. 

728 That is your conclusion, isn’t it? A. Yes, that is 
our wording. 

Q. Sir. A. That is our wording. 

Q. Your wording. Yes. All right. Now do you have your 
working papers on that item? A. Here, Mr. Gordon? 
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Q. Yes. A. I don’t think so. 

Q. Can you tell me when the Rosenthal Jewelry Company 
loaned that $100,000 to General Associates? A. I Would 
have to look it up. 

Q. And of course you can tell me when it was repaid? 
A. Yes, sir. 

**•**•*•#* 

Q. 1 think we better look at your working papers and if 
we don’t want to take the Court’s time I will look at them. 

To be perfectly frank I think you are wrong about all 
of them, but I would like to go over them with you. I think 
we will save time on that. 

In the meantime, I object to the admission of this be¬ 
cause the witness hasn’t the information to support 

729 the last two items. Until we get that cleared up 
I object. 

The Court. All right. I will reserve the ruling on it until 
this afternoon when you finish the examination of the wit¬ 
ness on these two items. 

• ••*«•#•#• 

By Mr. Bayre Levin: 

Q. Would you next refer to Schedule 9, Mr. Wideman, 
and explain the nature of that schedule? 

• •*#*•*•*« 

The "Witness, (interposing) I would like to add here 
there was nothing bearing on the Kay Associates 

730 and that should be left out. 

By Mr. Bayre Levin: 

Q. Now opposite the first entry [on Schedule 9] you have 
an explanation of $10,500 borrowed, and there is a sentence 
“this loan appears to be have been made in anticipation of 
loans to employees.” Do you know where that statement 
appears on that schedule? A. On this particular date funds 
were borrowed, loans were made to employees, and they re¬ 
quired this borrowing in order to make the loans to the 
employees. 
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Q. Wliat was the amount of the loans made to employees? 
A. There are a number of notes. We could not identify 
them particularly. 

Q. That is just an inference you draw from the fact the 
transactions were contemporaneous? A. That is right. 

Q. And the fact it appears to have been necessary to 
make this borrowing in order to make the loan? That is 
right ? A. Yes, sir. 

Q. And does the same explanation apply to the second 
entry of $8,500? A. Yes, sir. 

Q. Now the third entry of $13,000 refers to Kay Asso¬ 
ciates insurance fund and then you say “which amount was 
loaned on November 6,1935, to George M. Marks,” and you 
set out the basis. I wonder if you could clarify that? A. 
According to the entry on November 6, 1935, General 
Associates borrowed $13,000 from the Kay Associates in¬ 
surance fund, from funds kept in a separate account 
731 known as the Kay Associates insurance fund. This 
money then in turn was loaned to Mr. George M. 
Marks for the acquirement of certain stocks in certain com¬ 
panies by him, and again I might say that this deal will 
shiw up in a collateral loan schedule we will give you later. 

Q. That is the basis for saying this was to enable him to 
acquire common and preferred stocks of certain of the retail 
jewelry corporations? A. Yes, sir. 

Q. Now on what set of books is recorded the accounts of 

the Kav Associates insurance fund and when vou have an- 
* w 

swered that will you state who had charge of that account ? 
A. Well, Kay Associates insurance fund is a separate set 
of records, and are kept in the office of Kay Associates. 
Just who had control over it I don’t know. 

***##•#•#• 

Mr. Bay re Levin. Can it be stipulated that Mr. Gold- 
namer had exclusive custody of that account? 

Mr. Gordon. Kay Associates insurance fund? 

Mr. Bay re Levin. Yes, sir. 

Mr. Gordon. That is correct. Unless I withdraw it, it 
can be so stipulated. 
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By Mr. Bay re Levin: 

Q. Now will you explain the entry of $25,000? 

732 A. Both of these notes are $25,000 on page 1 and 
the $25,000 on page 2 are involved in the Lawrence, 

Malden, New Bedford, New Britain and Atlanta stores. 

Q. Have you anything further to- add? A. No, I have not. 
Q. And the reference to the receipt of money by Hilda 
K. Mullins and the use to which she put this money in con¬ 
nection with both of these entries are based on the books 
of Hilda K. Mullins or Mr. Goldnamer. A. Yes, sir. 

• ••##*#*#* 

Mr. Gordon. I think those two statements are 

733 probably right. They coincide with the schedule we 
gave your Honor at the beginning of the case. I 

think he is right about those. 

By Mr. Bayre Levin: 

Q. Now the final entry on Schedule 9 involves the cor¬ 
porate promissory notes of General Associates in the 
amount of $25,000. 

Then you refer to the money borrowed from E. M. Rosen¬ 
thal Jewelry Company and loaned on the same date to 
Lewis Bernsteine to finance the underwriting of debentures. 

That seems to be a new type of transaction. A. This 
transaction is very similar to the transaction involved in 
Mrs. Mullins’ accounts, except it happens to go through Mr. 
Bernsteine and in this case a part of the capital structure 
was debentures in addition to preferred and common stocks, 
and in place of— 

Q. (interposing) It was in place of preferred stocks. No 
company was organized with both debentures and preferred 
stock. Is that right? 

Mr. Gordon. I would like to look it up. 

The Court: Who is this Mr. Bernsteine? 

The Witness. He is the manager, I believe, of the Golds¬ 
boro store. 
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The Court. Does anybody know? 

Mr. Goldnamer. Manager of the Charlotte, North Caro¬ 
lina, store and supervisor of the Goldsboro store. 

734 Q. All of these sums have been repaid? A. Yes, sir. 
Q. Whenever General Associates made a loan for 

the purpose of purchasing stock it was a secured interest 
bearing loan, wasn’t it? A. Yes, sir. 

735 Q. And there is no question in the case that Gen¬ 
eral Associates has frequently made loans to em¬ 
ployees of what you might call the system for the purpose 
of purchasing stocks and they have been secured loans bear¬ 
ing interest. A. No doubt about that. 

[Plaintiffs Exhibit No. 3, Schedule No. 9 received.] 

«••*•#•••• 

73C Q. Now Schedule 10, Mr. Wideman, is a schedule 
showing collateral loans made to individuals by the 
E. R. Rosenthal Jewelry Company, General Associates, Kay 
Associates, and Kaufmann-Goldnamer Agents, and then 
you have further words in that heading. Do you want to 
change the heading to make it more accurate, Mr. 
Wideman? A. Yes, I don’t think the heading on there is 
too good. I think there ought to be probably a schedule 
showing collateral loans made to individuals by the com¬ 
panies named. 

However, generallv thev were in connection with the 
purchase of stocks. 

Mr. Gordon. But you think you better strike out that 
part about being for the purchase of stock? 

737 The Witness. We would use, or we would say 
funds used. You are thinking of money. From that 
standpoint it is practically not technically correct. 

Bv Mr. Bavre Levin: 

• » 

Q. Now, under the head of the description of collateral— 
A. (interposing) May I just qualify a little further too by 
stating in certain cases there may be a duplication if a note 
was moved over to another company. 
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In other words this is a complete record of the collateral 
loans as shown by the books of these companies. If a note 
had been paid down to a certain amount and moved from 
Rosenthal Jewelry Company to the General Associates, we 
included it again as it moved to General Associates. 

Q. And it may be the same thing? A. It may be the same 
thing. 

«•••••*•*• 

738 Q. Now, you mentioned “ Kaufmann-Goldnamer, 
Agents” in your heading, and there appear to be 

some entries indicating borrowings or advances from E. I. 
Kaufmann and M. S. Goldnamer, agents, or the receipt by 
them of these collateral notes. Would you please explain 
in what way they became interested in these transactions? 
*#*•••#•#• 

The Witness: I believe when General Associates was 
dissolved the latter part of 1938 the assets were taken over 
by Kaufmann-Goldnamer as agents, and therefore any 
notes that were on General Associates’ books would have 
been transferred to them. 

Q. Yes. In these cases, then, it is probable that 

739 no direct transactions involving the origination of 
these collateral notes took place where Mr. E. I. 

Kaufmann and Mr. Goldnamer received the notes? 
*•••••#••• 

Mr. Gordon. I object to his speculation about it. He just 
doesn’t know. I think we can clear this up in a minute, 
Mr. Levin. Maybe we will agree about this: 

When General Associates was dissolved at the end of 
the year 1938, your Honor will recall, Mr. Goldnamer and 
Mr. Kaufmann -were made agents to wind up the affairs of 
the corporation. Now, General Associates held a lot of 
these collateral notes which had been given by various 
people who bought stock in the stores; and some of those 
notes, at any rate, were turned over to Mr. Kaufmann and 
Mr. Goldnamer. Some of them may have been renewed, 
perhaps. 
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That’s all there is to it. It doesn’t mean that they lent 
any new money; is that right, Mr. Brown? 

Mr. Brown: I don’t think they lent any new money. 

The Court. Is that conceded? Is that the fact ? 

Mr. Gordon. Isn’t that about right, Mr. Levin? 

Mr. Bavre Levin. I think it is approximately right. It 
does not make a great deal of difference from our point of 
view, anyway. 

Mr. Gordon. No, I don’t think any of this makes any 
difference. 

The Court. Yes. 

Mr. Gordon. I am just trying to get the story straight, 
though. 

740 The Court. Yes. All right. That may be taken as 
a statement of the facts, and I will accept it as a 

statement of the facts. 

#**••••••• 

The Court. Did I understand you to say that some 

741 of these may have been renewals of others? 

The Witness. It may be, your Honor. 

Q. Mr. Wideman, could you state which are renewals and 
to what extent ? A. That would be difficult and would re- 
quire an analysis of each one of the loans, which we didn’t 
do. 


742 Q. Now, Mr. Wideman, there aren’t any loans to 
E. I. Kaufmann on this list, are there? A. No, sir. 

Q. All right. Now turn to C. D. Kaufmann, page 8, 
Schedule 10. Now, you know as a fact, in the case of C. D. 
Kaufmann at least, don’t you, that this $44,470, which on 
its face purports to be a loan from E. I. Kaufmann and 
M. S. Goldnamer, agents, is just the sum of the notes that 
were turned over to them by General Associates, don’t 
you? A. I can’t answer whether that was the—whether 
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those were the notes exactly turned over or whether there 
was a note given at that time. 

Mr. Bayre Levin. I think I will be able to answer that. 

By Mr. Gordon: 

Q. You know’ it is not a new loan? A. It’s not a new 
loan. 

Mr. Bayre Levin. Mr. Gordon is right, your Honor. 

By Mr. Gordon: 

Q. So that represents a repetition, doesn’t it? A. Yes, 
sir. 

Q. And on its face just about doubles the amount that 
apparently was loaned to Mr. C. D. Kaufmann? A. Yes, 
sir. 

**•«**•*• 

Q. Well, would you mind telling me whether you 

743 think that is a good w*ay to set up an account? Isn’t 
it misleading? That is what I am trying to say. A. 

Well, I don’t think it is misleading when I explained at the 
start as to what I was trying to accomplish. 

Q. But your explanation appears nowhere on this 
schedule, does it? A. No, but I mentioned it at the start of 
explaining the schedule. 

Q. All right. Isn’t the schedule, without your explanation, 
misleading? A. Probably so. 

**•*#**#• 

Q. I mean, C. D. Kaufmann in June 1939 paid off all his 
collateral loans to General Associates, and he hasn’t had 
anything of that sort since; isn’t that right? A. The last 
loan w T as in nineteen—the last record of a loan was in 1938. 

Q. Well, don’t you know that they were all paid off in 
June 1939? 

Mr. Bayre Levin. Yes, that is true, Mr. Leighton states. 

• ••*###*• 

744 Mr. Gordon. If the Court please, I object to the 
introduction of this exhibit as being, in the first 
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place, unnecessary. There is no doubt in the case—it has 
been stated by both sides over and over again—that loans 
were made to employees of various companies in this 
system, as we might say, to purchase stock, and that these 
were collateral loans, that some of them were made by the 
E. M. Rosenthal Jewelry Company, I think I am correct in 
saying; some were made—most of them were made by 
745 General Associates for the period General Asso¬ 
ciates was in existence; more recentlv it has been 
done by Kay Associates. There is no question about that. 
It is conceded by both sides. There is some more detail of 
it which we will bring out in our own evidence, perhaps, 
as to how that thrift club was organized and the revolving 
fund was used, and so forth, but it doesn’t make the slight¬ 
est bit of difference who the loans were to, and it is wholly 
immaterial and encumbers the record. 

Now, the next thing, this exhibit is highly misleading, 
particularly in the case of Mr. Kaufinann, who is one of the 
important people in the case, because it repeats a loan 
made to him under two headings and makes it look as though 
he got twice as much as he did before. Of course, the whole 
thing, if it went in, would be subject to check. I imagine 
we won’t find very much wrong with the detailed figures of 
it. I just don’t know. 

The Court. Of course, it is not of a great deal of value 
where some of the loans may be renewals and we don’t 
know the amount, if there are renewals, and it is not of a 
great deal of value and does encumber the record very 
greatly when the time comes for an appeal by one side or the 
other. But I think I shall admit it. 

Mr. Gordon. What did they seek to prove other than 
what I have said, Mr. Levin ? 

Mr. Bayre Levin. Well, the practice over a large number 
of years of the three Washington companies, the E. M. 
Rosenthal Jewelry Company, General Associates, and Kay 
Associates, was making loans to enable employees to be¬ 
come stockholders in these stores, and we intend to show 
your Honor that it was in the interest of the three 
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746 companies that this should be done. In other words, 
we intend to argue that it was a corporate function 
to make these loans, and I am quite sure that no loss was 
taken on these loans. I am quite sure it was good business 
to make these loans. 

The Court. I say I shall admit it. I do not see that it has 
any great value, but I shall admit it. 
#####**## 

Mr. Gordon. Well, pardon me. I have forgotten. It was 
conceded that Cecil Kaufmann paid everything off? 

Mr. Bayre Levin. Yes, certainly. 

Mr. Gordon. That’s right. There is no use going into 
that. And it was done in 1939 with interest at 6 percent. 

Mr. Bayre Levin. And if it is very important, my friend, 
I think, and I can concede that no loss was incurred by 
reason of any of these transactions. 

Mr. Gordon. Any of these transactions. 

Mr. Bayre Levin. Yes. 

*##**##** 

[Plaintiffs’ Exhibit No. 3, Schedule No. 10, received] 
********* 

764 Mr. Bayre Levin. Because I want this in at the 
same time. There is a schedule marked “21-A,” 
and on pages 1 and 2— 

Mr. Gordon. Wait a while. 

Mr. Bayre Levin. -is a photostatic copy of the reso¬ 

lution adopted by the board of directors of the Ross Jewelry 
Company, Washington, D. C., referring to the establish¬ 
ment of this insurance fund, and on page 3 of Schedule 
21-A is a list of the minute books in other retail jewelry 
corporations in which the same mimeographed minutes 
were found. 

Now, I should like, then, to introduce, in conjunction with 
Schedule 12, Schedule 21-A, pages 1, 2, and 3, and I am going 
to ask my friend to concede without formal proof, because 
I want to avoid bringing all these minute books here, that 
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this mimeographed resolution does in fact appear in the 
minute books of the retail jewelry corporations enumerated 
on page 3 of the schedule. 

#**###■*#* 

765 Mr. Bayre Levin. Yes. Schedule 21-A, pages 1, 2, 
and 3, may go in. 

Mr. Gordon. May be admitted, yes. I am not sure about 

your list of stores. 1 wouldn’t be surprised if it were done 

in more than those. 

Mr. Bavre Levin. Yes. 

•> 

Mr. Gordon. There is no agreement on my part that it 
was limited to this number of stores. 

Mr. Bayre Levin. That is all right. 

Mr. Gordon. We agree that this kind of a resolution was 
generally passed by the stores. 

Mr. Bayre Levin. Very good. 

Mr. Gordon. Probably it is the basis of it. 

Mr. Wilkes. It was designed to have been passed by all, 
in any event. 

The Court. Yes. 

Mr. Gordon. I suspect everything Mr. Wilkes says. I 
won’t agree to that. I don’t know what he means by, “it 
was designed to.” I’ll agree that something like this was 
passed by pretty nearly all the stores. 

The Court. All right. 

Mr. Wilkes. I didn’t mean to confuse your Honor. My 
only point was that it was the plan of the E. M. Rosenthal 
Jewelry Company and Kay Associates and the various 
retail jewelry stores to have this resolution passed by each 
store. That was the purpose of my inquiry. 

Mr. Gordon. Yes, it was the plan of the retail stores. 
It couldn’t have been the plan of Kay Associates because 
this was several years before Kay Associates were 
founded. 

The only thing, Mr. Wilkes, I am trying very hard 

766 to be very accurate all the way through here. 

• •••••••* 
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[Plaintiffs’ Exhibit No. 3, Schedule No. 21-A, j>ages 1, 2 
and 3 received] 

***#*###• 

771 E. Howard Leighton was called as a witness for 
and on behalf of the plaintiff and, having been first 
duly sworn, was examined and testified as follows: 

• •*#*#**# 

777 [Plaintiffs’ Exhibit No. 33 identified: Minute Book 
of the Kay Jewelry Co., of Boston] 

********* 

778 Mr. Bayre Levin. I offer as plaintiffs’ exhibit, 
three pages of the identified exhibit, being the minutes 

of the first meeting of the board of directors of the Kay 
Jewelry’ Company held on the 3rd day of July, 1924. 

The Court. The book is exhibit what? 

Mr. Wilkes. Exhibit 33 for identification. 

Mr. Bayre Levin. The exhibit now being offered consists 
of three pages from the minute book. I want to read to you 
only the second page: 

“Whereas a certain lease dated the twenty-third day of 
May, 1924 was given to Albert J. Levi as Lessee by George 
A. Carpenter and Ralph C. Carpenter, Trustees, covering 
the store without basement numbered 549 Washington 
Street on the street floor of the Washington-Essex Build¬ 
ing, so-called, Boston, Mass., such leave having been taken 
by said Albert J. Levi as agent of E. M. Rosenthal Jewelry 
Company as part of the work of said E. M. Rosenthal 
Jewelry Company in organizing and promoting the estab¬ 
lishment of this corporation and the sale of its preferred 
stock at par; and 

“Whereas said Albert J. Levi as agent for said E. M. 
Rosenthal Jewelry Company is willing to assign said lease 
to this corporation in return for twelve hundred and fifty 
(1250) shares -without par value of the common stock of 
this corporation to be issued to said E. M. Rosenthal 

779 Je-welry Company or its order; it was therefore 
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“Upon motion duly made and seconded, 

“Voted: That the Treasurer, Arthur D. Katzenberg, be 
authorized and directed to execute and deliver in the name 
and on behalf of the Corporation an instrument accepting 
on behalf of the corporation an assignment from Albert J. 
Levi of all the right, title and interest of said Albert J. 
Levi in and to a certain lease dated the twenty-third day 
of May, 1924, given by George A. Carpenter and Ralph C. 
Carpenter, Trustees, covering the store without basement 
numbered 594 Washington Street on the street floor of the 
Washington-Essex Building, so-called, Boston, Mass., such 
instrument to contain a clause whereby the Corporation 
agrees to be bound by the covenants, terms and conditions 
of said lease. 

“Upon motion duly made and seconded, it was 

“Voted: That the Treasurer be and he is hereby author¬ 
ized and directed to issue twelve hundred and fifty (1250) 
shares without par value of the common stock of the cor¬ 
poration to said E. M. Rosenthal Jewelry Company or its 
order.” 

####*#*## 

[Plaintiffs’ Exhibit No. 34 received: Minutes of directors’ 
meeting of Kay Jewelry Co., of Boston, held July 3, 1924] 
#####*#*# 

781 By Mr. Gordon: 

Q. You have looked at the minute books of all of 
the companies, haven’t you, that were available? That is 
all the 70 companies with the exception of four or five that 
were missing? A. It was more than that. 

Q. How many were missing? A. First of all, all the Cali¬ 
fornia stores were missing. 

Q. We could not get those. That is right. A. There are 
about five or six. Then we have probably another eight. 

Q. Then you have probably looked at 50? A. Approxi¬ 
mately that. 

Q. And you had instructions to try to find minutes that 
indicated the Rosenthal Jewelry Company were instru- 
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mental in starting the stores. Is that right? A. Yes, sir. 

Q. And you only found that in two? A. No, we found 
the Marx, Swope, Lockport and the two I mentioned. 

Q. Five out of 50? A. That is right. 

Q. And two of them have been put in evidence and he 
says we will see when they are produced what it was. 
#**##*#** 

782 [Plaintiffs’ Exhibit No. .‘15 identified: Minute book 
of the Marx Jewelry Co., of Washington] 

[Plaintiffs’ Exhibit No. .’16 recevied: Letter from Alex¬ 
ander Wolf, attorney at law, Washington, to Marcus Gold- 
namer, April 25, 1925] 

Mr. Bayre Levin. It is a letter dated April 25, 1925 to 
Marcus Goldnamer, care of E. M. Rosenthal Jewelry Com¬ 
pany, 1342 G Street, Northwest, Washington, D. C. 

It reads: 

“Dear Marc: 

“In the matter of preparation of papers for the Marx 
Jewelry Company, I am herewith enclosing: 

“1. Certificate of incorporation, which should be signed 
and sworn to by the three incorporators. 

“2. Subscription to capital stock. All the stock should 
be subscribed for at the time of the incorporation. There¬ 
after to be distributed of course as it is dis- 

783 posed of.” 

I don’t read the balance of that. It is just an 
explanation. 

“3. Certificate showing 10 per cent actually paid in cash, 
which should be signed by the three trustees, and there¬ 
after this amount is to be deposited to the credit of the 
three trustees, and the affidavit furnished for this purpose 
executed. After the incorporation the amount deposited 
to the credit of the trustees is to be transferred to the ac¬ 
count of the corporation by the trustees. 

“It will be necessary to hold a meeting of the stock¬ 
holders and of the directors, at which meeting the election 
of officers may be proceeded with and other matters at- 
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tended to. I will prepare the necessary minutes of the 
meeting as soon as I see you, which I suggest will be on 
Monday after the execution of the papers. 

“I understand that Marcus S. Goldnamer is to be presi¬ 
dent, Edmund S. Kaufmann vice president, and Louis Loeb 
secretary and treasurer.” 

I will not read the balance of that. It is signed by Alex¬ 
ander Wolf, attorney-at-law. 

#####*### 

784 Mr. Gordon. That is one the E. M. Rosenthal 
Jewelry Company didn’t take any stock in, but Mr. 

Goldnamer did. 

The Court. The Kaufmann family 16; the Rosenthal 
family 12; and Mr. Goldnamer had 19. 

Mr. Gordon. If the Court please, may I ask Mr. Leigh¬ 
ton, is that the thing you referred to that you thought had 
something to do with the Rosenthal Jewelry Company? 

Mr. Leighton. I said we found some references in there 
to officers. 

Mr. Gordon. The only reference is the letter was ad¬ 
dressed to Mr. Goldnamer in care of E. M. Rosenthal 
Jewelry Company. 

#*#*###** 

785 [Plaintiffs’ Exhibit No. 37 identified: Minute book 

of Swope Jewelry Co., of Washington] 
####*#*#* 

Mr. Bayre Levin. I offer in evidence the second page of 
the minutes of the first meeting of the board of directors 
of the Swope Jewelry Company held on the 31st day of 
October, 1938. 

Do you want to look at this, Mr. Gordon? 

Mr. Gordon. If it is from the minute book, just go ahead 
and read it and I will listen to it when you read it. 

Mr. Bayre Levin. In the middle of the second page: 
“Resolved:—That upon the execution and delivery of 
a bill of sale by the Kay Jewelry Company of Washington, 
D. C., as aforesaid to this corporation of all of the assets 
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of S. & N. Katz, Inc., this corporation agrees to assume all 
existing liabilities incurred by said Kay Jewelry Company 
in connection with the operation of said S. & N. Katz, Inc., 
business for and on account of this corporation and it was 
further resolved that this corporation repay to General 
Associates, Inc., a body corporate, organized and existing 
under the laws of the State of Delaware, with principal 
offices in the Homer Building, Washington, D. C., all sums 
of money advanced by said corporation to acquire the busi¬ 
ness of S. & N. Katz, Inc., in the name of the Kay Jewelry 
Company of Washington, D. C., as aforesaid, said sums 
to be repaid either in cash or common stock, and/or de¬ 
benture notes of this corporation as the said creditor may 
agree upon.” 

And perhaps the resolution preceding that should 
786 now be read, which I have explained: 

“Resolved: That the proper officers of this cor¬ 
poration be, and they are hereby authorized and directed 
to execute a lease between the Kay Jewelry Company, Inc., 
a body corporate, organized under the laws of the District 
of Columbia, as lessor and this corporation, as lessee, for 
the premises known as No. 1114-1116 “F” Street, North¬ 
west, Washington, D. C., for the term of six (6) years and 
one (1) month, commencing withe the first day of July, 
1938, and ending on the 30th day of August, 1944, at a mini¬ 
mum annual rental of $10,000.00, payable in equal install¬ 
ments of $833.33, on the first day of each month, together 
with such additional rental as in said lease set forth, and 
subject to all the terms and conditions of said written lease, 
a copy of which was read at the meeting and ordered filed 
with the records of this corporation, and ordered incor¬ 
porated as part of these minutes by reference as fully and 
completely as if set forth in detail.” 
*#**'*##*# 

[Plaintiffs’ Exhibit No. 38 received: Minutes of first di¬ 
rectors’ meeting of Swope Jewelry Co., of Washington, 
held October 31,1938] 

##***##** 
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Deposition of Edwin R. Rosenthal, a plaintiff. 
********* 

788 “Question. Do you live in the city of Hollywood, 
Florida ? 

“Answer. Yes, sir. 

“Question. The plaintiff corporation, The Elm Corpora¬ 
tion, which sues as a co-plaintiff with you, is the unit in 
which the children, your three children, hold assets which 
you transferred to them? 

“Answer. Yes, sir. 

“Question. And they hold those assets in equal shares? 
“Answer. That’s right. 

*######*# 

789 “Question. How many children have you? 
“Answer. Three. 

“Question. What are their names? 

“Answer. Edwin, Junior; Louise Newman; Maxine 
Levin. 

********* 

“Question. How long have you known the defendant, 
Edmund I. Kaufmann? 

790 “Answer. Since about nineteen hundred nine. 
********* 

“Question. What was your relative position as far as 
wealth was concerned, at that time? 

“Answer. Well, when Mr. Kaufmann first came to Toledo 
he was just a young boy starting in, and I understood from 
him at that time that he was to get an interest in the store; 
but he was a man practically without means. I know that 
for various reasons. 

“Question. And your own position? 

“Answer. Was a man of wealth. 

“Question. How old were you then, and how old was he? 
“Answer. Nineteen hundred nine, that’s thirty-four 
years ago; I am sixty-five; I was about thirty one. I 
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791 think Eddie must be today about fifty years or fifty- 
eight, but I can’t swear to that. 

###*###*# 

“Question. Will you state briefly the developments of 
this acquaintance during those early years. 
####*#### 

“Answer. When Eddie first came to Toledo I became 
very fond of him. I took him to my house, he spent practi¬ 
cally half of his evenings at my home. That happened for 
several years, a great many years; in fact it happened 
continuously all the time that he was in Toledo until 

792 he got married. 

* # * # # # # # * 

Eddie used to come into my store continuously, he was 
interested in me and interested in the store. I used to take 
him out; I used to call for him practically every morning 
of his life in my car, take him down to the store, bring him 
home, eat lunch with him; and we became just as close as 
human beings could be. 

#######*# 

793 “Question. Will you go on to the episode having 
to do with business relations. 

“Answer. Yes, OK. In about 19111 was opening a lot of 

stores—was beginning to open up a chain of furniture 

stores. Eddie knew of it. By that time I was very much 

interested in him, and I wanted him to have an interest in 

the furniture business; not for any reason other than I 

wanted him to make some money: he hadn’t a dime. 
######**# 

794 We were just as close; couldn’t have been closer 
than Eddie and myself; there was nothing we did 

without each other. 

###*****# 

“Question. In nineteen sixteen there was a jewelry 

795 store opened in Reading, Pennsylvania, in which you 
had no interest; will you say something about that? 
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“Answer. Mr. Sol Kaufmanri opened that store; that was 
shortly afterward—a short time after we had opened our 
furniture store. 

“Question. And what were the circumstances, if you re¬ 
member, under which that store in nineteen sixteen was 
opened ? 

********* 

“Answer. Well Sol Kaufmann, a brother of Ed Kauf- 
mann, opened that store through the advice of Ed Kauf¬ 
mann. Eddie wanted Sol to get back on his feet again. 
Prior to this time Sol Kaufmann had been in the cleaning 
and dyeing business in Detroit. This must have been about 
nineteen eleven. Sol Kaufmann was saved by monev that 
I loaned Eddie, who had no responsibility at that time. The 
dye works was in bad, bad shape. Eddie came to me one 
day excited; if he had a few thousand dollars he could save 
the business; he had a customer I think in Greenwood, 
Indiana that was going to buy him out. Sol had no 
responsibility, Ed had no responsibility. I gave him five 
thousand dollars just because of my fondness for Ed, and 
hoped to get it back. Sol got some money, as did Ben, 
796 out of that institution. With that money, and the 
money that I presume Eddie loaned: that is pre¬ 
sumption, that may not be a fact. 

“Question. Well the jewelry store was opened in nine¬ 
teen sixteen ? 

“Answer. That’s right. 

“Question. Under the name of Kay Jewelry Company? 

“Answer. That’s right. 

“Question. Did you have any interest in that store? 

“Answer. None whatever. 

“Question. Under what circumstances did you go into 
the jewelry business yourself with the defendant Kauf¬ 
mann? 

“Answer. Eddie and I, as I have described or told you a 
few minutes ago, used to go to lunch every day, and at that 
luncheon was another boy from Toledo who was a marvel- 
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ous business man, a fine jewelry man; and be wanted Sol 
to get in the jewelry business. I forgot to mention that. 

“Question. What was his name? 

“Answer. Sylvan Basch. I had tried to be helpful to 
him. And the Kay Store at Reading opened and was 
doing nicely. We conceived the idea of opening other 
stores. We then opened a store at Allentown; we opened 
a store in Washington; we opened a store in Indianapolis; 
we opened a store in Detroit; we opened a store in Co¬ 
lumbus. I think we opened a store in Springfield,—but this 
is memory. 

“Question. And the Wittman Jewelry in Reading? 

“Answer. Yes. All those stores, Eddie and I were 
797 the controlling factor. I gave him as much stock as 
I took, and we were the heads and the factors in the 
opening of the stores. There were other people in those 
stores, some management and so forth, but the bulk of the 
stock was held by Eddie and myself. One of the stores was 
opened for his brother Ben Kaufmann,—who had no 
finances, by the way; had some bad notes. 

“Question. When you say, was opened for Walter, or for 
Ben— 

‘ ‘ Answer. For their benefit. 

“Question. And with the idea that these stores opened 
would be managed by the persons you have named? 

“Answer. That’s right. 

“Question. And they were to receive some of the stock 
in each of the stores ? 

“Answer. They -were to receive some of the stock, and 
we took the balance; and we were supposed even then to 
supervise those stores. When we opened the store for Ben 
Kaufmann I had the money,—I had to deposit twenty-two 
thousand dollars, and I put up the bonds to guarantee the 
lease. I had Eddie make the lease; I sent that back four or 
five times, until he made the lease that we wanted. We 
used to laugh about it, and he used to tell me I overtrained 
him. Ben Kaufmann had a lot of land contracts, no cash. 
The land contracts were a very mean thing; Ben Kaufmann 
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couldn’t raise money on them, Ed Kaufmann couldn’t raise 
money on them. I took the contracts and got them the 
money. 

“Question. You have named seven stores, Mr. 

798 Rosenthal, opened for nineteen nineteen to and in¬ 
cluding nineteen twenty-two. And you said ‘we’ 

opened these stores, referring to you and the defendant 
E. I. Kaufmann. Now precisely what do you mean by that? 
Whose conception was it in each case, and what was your 
relationship to each other. 

“Answer. Our relationship at that time was as close as 
could be. We did everything together—whatever could be 
done. I don’t think he ever had a thought at that time, or 
that I had a thought at that time, which didn’t in some way 
affect the other, as far as a commercial thought. I think 
he wanted to be—I know I tried to help him get his start 
in life, and I think his greatest pleasure was to make a 
success and do whatever he could for me. Now there were 
others in these institutions; one of them had one set of 
stockholders, another had another set of stockholders; but 

always Eddie and myself were practically a unit. 

• *#*•**#* 

799 “Question. May I interrupt you; I don’t think you 
understand my question. I reminded you that you 

said that you and the defendant E. I. Kaufmann were actu¬ 
ally a unit in these endeavors involving seven jewelry 
stores. I called your attention to the fact that there were 
three other individuals also in each of these stores. 

“Answer. I was trying to tell you, we gave them an op¬ 
portunity to subscribe, through friendship, two of them; 
one of them was associated in the furniture business with 
me; one was Eddie’s brother. 

“Question. Were any of these admitted into this ar¬ 
rangement, this unity, between you and the defendant E. I. 
Kaufmann ? 

“Answer. As far as the intimacy of relationship was 
concerned. 
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“Question. Was any one of them on a par, as far as 
you were concerned, with E. I. Kaufmann? 

“Answer. No; I thought I made that clear. 

“Question. Notwithstanding that these people and inde¬ 
pendent stock interests in these stores and were 

800 admitted as stockholders? 

“Answer. That’s correct. 

“Question. Will you explain that, why you are so posi¬ 
tive that none of these individuals was admitted into that 
unitv—the circumstances. 

“Answer. There wasn’t the closeness between even his 
own brother, that there was between Eddie and myself. 
There wasn’t the closeness between Marc that there was 
between Eddie and myself; they hadn’t done for Eddie; 
and we were just as close as human beings can be. 
“Question. Who conceived of these stores? 

“Answer. Of the opening of the jewelry stores? 
“Question. Yes, of these seven stores. 

“Answer. I think that was done jointly by Eddie Kauf¬ 
mann and myself, after discussion. 

“Question. I notice that of these seven stores, all are 
called Kay Jewelry Company with the exception of the 
Wittman Jewelry Company of Reading, Pennsylvania, and 
the Ray Jewelry Company of Detroit, Michigan. Why did 
you use the name, Kay Jewelry Company? 

“Answer. Well the Kay name was a very short name; 
it was an abbreviation for Kaufmann; so we thought that 
was a good name, an easy sounding name that the public 
could remember. 

#**####*# 

801 “Question. What was the significance in business 
of the name Kay Jewelry Company, and how did that 

significance develop ? 

“Answer. Well if you will make that a little plainer; 
I don’t know just what you mean. It was a short name. 
Do you mean in the early days? 

“Question. Yes; did it acquire any value or prestige? 
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“Answer. We had an idea we were going to open a chain 
of stores, and we wanted to use the name of Kay; Kay was 
a good sounding name, it was a short name, an easy name 
to remember. 

“Question. And did any value or prestige attach to the 
name in those days ? 

“Answer. In those days it was beginning to have great 
value; it was the beginning of having real value. 

“Question. Was any suggestion ever made by any one 
that you and Mr. E. I. Kaufmann didn’t have the right to 
use this name? 

“Answer. Never. 

“Question. What was the proportion of stock as be¬ 
tween vou and Mr. E. I. Kaufmann in these seven stores? 

“Answer. I think it was practically even; if one took a 
little more,—if he gave me a little more, or if I gave him a 
little more, in one store, it would be evened up later. I 
think, without refreshing my memory at all, that that was 
practically the situation. 

“Question. In nineteen twenty-three the defend- 
802 ant E. M. Rosenthal Jewelry Company was formed? 

Answer. That’s right. 

Question. Will you relate for the record the circum¬ 
stances under which it was formed, and the reasons for its 
formation, if you know. 

Answer. I think I know; I should know. Mr. E. I. Kauf¬ 
mann and I at different times had discussed this chain of 
jewelry stores. The wholesale house really was Mr. Kauf¬ 
mann’s baby. He was the one that had the idea that he 
wanted to have a wholesale house to supply the stores that 
we then had, which were all controlled by us, and supply— 

Question. When you say ‘By us,’ whom do you mean? 

Answer. Up to that time, he wanted to open a supply 
house, you mean? 

Question. The stores ‘owned by us.’ 

Answer. I mean the stores in which he and I had definite 
majority or control. (Answer to Q5, preceding page, was 
read.)—and supply them. He came down east to meet me 
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with the idea. The whole thing was formed, he had the 
thought that we could do everything for them, supervise 
them, advertise for them, and different things. But the 
basis of everything was that it would be profitable, and we 
would charge them ten percent for all of their merchandise. 
That ten percent was never changed, except as I under¬ 
stood later, referred to some novelties or small articles. 
But at the time of the formation of that company he came 
down to see me, and we discussed the thing pro and 
SOS con at great length; and I remember as if it was 
yesterday, because of circumstances that were so 
pleasant, that happened at that time. Mr. Kaufmann 
asked me, after we had agreed we were going to have this 
wholesale house, ‘Eddie, how much do you want of it? 
Take whatever you want.’ I said to him at the time, ‘I 
have got all I want; for God’s sake give it to the other boys; 
I don’t need it. I will never do any more work; what in the 
world do I want any more money for?’ Eddie said to me 
at the time ‘ You know I wouldn’t be happy if I made money 
without you, and I don’t think the other boys would.’ He 
says ‘I want you to have some of it.’ ‘Well’ I said ‘what¬ 
ever you want me to have: what do you think?’ So he 
then set up a scale, and asked me if it was satisfactory, and 
the scale was this: that Ed Kaufmann was to take thirty 
percent of the whole of the corporation; Marc Goldnamer, 
who was then the active man in the jewelry business, knew 
the jewelry business,—would take twenty five percent. He 
insisted that I take twenty percent. He gave Albert Levy, 
who was one of our partners and associates in the furniture 
business, fifteen percent; and he gave his brother Sol ten 
percent. We discussed the thing at length. We discussed 
also at that time the plan, how we were going to open up 
these stores. We knew that we could only open up a few 
stores with that amount of money. 

Question. When you say ‘ we knew we could only open up 
a few stores’- 

Answer. Quickly. 
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804 Question. Just a minute: ‘with that amount of 
money,’ do you mean that you and Mr. E. I. Kauf- 

mann knew that the defendant company, with its own funds, 
could only open up a few stores ? 

Answer. That’s right. 

********* 

805 Question. Now you are going on to speak of the 
ratio with respect to stocks in individual stores, to 

be held personally by you. 

Answer. If you will let me tell just exactly what hap¬ 
pened : our relationships were very close and very informal, 
as you can understand. So during the course of the con¬ 
versation we discussed opening other stores. Eddie says 
‘You leave the distribution of stock to me.’ We then 
agreed, and he told me definitely that he wanted me to 
have two thirds as much in any store, at least, as he had 
himself; and we agreed that that would be the proportion 
in which our holdings would be in all jewelry stores. That 
was the agreement that he made with me at the time the 
Rosenthal company was formed, because we did contem¬ 
plate opening stores outside of the Rosenthal company. 
The reason I remember this definitely, if I may say it, the 
last thing he said at leaving,—he tried again to get me to 
take more of the stock, and he said to me ‘Buddy, are you 
satisfied!’ I said ‘I certainly am.’ He said ‘As long as 
you live that’s the way stock is going to be distributed; 
that’s the proportion—you will have two thirds as much as 
I have; and you can trust me to issue stock that way.’ And 
he was to issue the stock in the different companies. 

Question. As between you and him, that was the ratio 
in which you held stock in the E. M. Rosenthal Jewelrv 
Company? 

Answer. That’s right. I told him too at that time again, 
I said ‘Eddie, I am not going to be active in business; 

806 I want you to know it; I have got all the money I 
need, I don’t want any more money; I want to go to 

Florida,’ ‘and enjoy myself.’ And then he again made the 
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statement, ‘You never have to do a lick Buddy; I will 
take care of this situation’; and I always felt that he did. 

Question. Why do you say you always felt that he did? 

Answer. Because I put absolute trust in the man. I 
haven’t checked the amount, or T don’t know the least 
thing; I don’t believe I have checked him in my whole ex¬ 
istence. He has assured me, and he told me at different 
times to trust him; and I trusted him. 

Question. Did the matter of whether you were getting 
your proportion of the stock on the basis of two units for 
you to three units for him, ever come up in discussions or 
conversations between you and Mr. E. I. Kaufmann? 

Answer. It has come up several times, and I have always 
been assured that I was getting my share—that he carried 
out his agreement. 

Question. But Mr. Rosenthal, it’s obvious that in the 
case of certain of the stores where the E. M. Rosenthal 
Jewelry Company didn’t hold the stock, that that ratio of 
two for you and three for him was not adhered to. Are 
you aware of that? In some instances, several times, in 
the early days, I think I remember it; and at that time he 
called my attention to it himself, and he said he would 
even it up some place else. 

807 Question. What do you mean when you say he 
would even it up some place else? 

Answer. Give me the share that I was to have; that was 
two thirds of the amount of what he had. 

Question. Where in a certain store you received less 
than the ratio of two to three, in some other store would 
you receive more than the ratio of two to three, in order 
to even it up ? 

Answer. That’s right. 

Question. And you are aware too that in certain stores 
you have received an amount of stock in exces^ of the 
ratio of two to three? 

Answer. I don’t think there is any question about it; 
but I presume he evened it up in other ways by taking stock 
for himself in the same proportion. In plain words, Eddie’s 
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idea I think was to keep that situation—and I know it 
was mine, as close to two to three as possible. I never mis¬ 
trusted him, until this day. 

Question. When the matter came up on various occa¬ 
sions as to whether or not he was looking after your 
interests ? 

Answer. Always told me to trust him, that he was look¬ 
ing after my interests just the same as his own; always had 
that protection; that he always remembered where he got 
his start from, and there would never be any difference in 
our relationship. 

********* 

808 Question. Mr. Rosenthal, did you trust him to ad¬ 
here to that agreement? 

Answer. I don’t think there is any question about that. 

Question. You will have to answer the question. 

Answer. Certainly I trusted him. 

Question. Why did you trust him ? 

Answer. Whv did I trust him? 

Question. Yes. 

Answer. Why our relationship had extended over a 
period of years; it was my greatest pleasure to see him 
make headway. I had started him, seen him make his 
start, seen him grow; had every right to trust him. And I 
trusted him because at various times he would tell me to 
trust him, that he was looking after me; ‘go on, stay where 
you are and enjoy yourself.’ That was the relationship 
that existed with Eddie Kaufmann and myself all these 
years. I never was expected to do any work, but I did it,— 
several things that were most helpful. Two big things 
in the Rosenthal Jewelry Company I think were accom¬ 
plished by my efforts. 

Question. What were they? 

Answer. Well along about—I am just trusting to memory, 
it must be ’25 or ’26—let me word that differently. As I 
said previously, I was the money-man in the institution, 
and whether rightly or not I got credit for being the sue- 
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cess of these stores. And a lot of mv friends wanted to 

•< 

cut in on these stores. I had no reason to take them 

809 in; they made no contribution. So I conceived the 
idea of selling them stock. So I sold three hundred 

thousand dollars’ worth of preferred stock, twice the capi¬ 
tal of the Rosenthal Jewelry Company; I gave one hundred 
thousand dollars in common stock of no par value—or a 
third of it, let’s call it; and I kept two thirds of the com¬ 
mon stock for the Rosenthal Jewelry Company, which gave 
us two-thirds interest in these different stores. These 
stores we opened in Boston, Buffalo, Toledo; we got two 
thirds of the common stock without a dime investment. I 
never even questioned the thing; I took that stock and 
turned it over to the Rosenthal Jewelry Company. There 
isn’t a soul that had a tiling to do with the sale of that 
stock, no more than vou attornevs. 

Question. You are talking of the Toledo store? 

Answer. All those three stores; I sold the stock, turned 
two thirds of the common stock over to my associates, never 
gave it a thought; that was my contribution; I was glad to 
do it. The stores were buying a lot of merchandise then 
from the wholesale house. Then again, the next contri¬ 
bution you asked me, and I don’t want to give the date 
unless I am refreshed, there was a man named Dave 
Trattner who was a very close friend of mine; Dave Tratt- 
ner gave me credit for the success—knew of my success, 
and mine was the success from the point of money. He 
wanted to get in the jewelry business; he came down to see 
me, and I made a special trip to Washington so as to try 
to work out something to include Dave Trattner in 

810 our store. I had a little trouble getting Mr. Trattner 
into the business. Eddie had had a dislike for Dave 

Trattner, based on something. I had known Mr. Trattner 
as a very capable, hard working boy. Marc was on my 
side—Marc is the other partner in the Rosenthal Jewelry 
Company—because he knew it was an outlet for the Rosen¬ 
thal Jewelry Company. We finally made an agreement 
where we got a certain percentage of the common stock in 
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all the stores that Trattner opened, and Trattner agreed 
to open a certain number of stores. We permitted him to 
use the name Kay in California, and I think Texas and 
some other states. In plain words, we licensed him to use 
that name Kay. 

########* 

811 Question. What do you mean when you say, we 
licensed him? 

Answer. The Rosenthal Jewelry Company; Eddie Kauf- 
mann and myself, and Marc, sat at that conference. 

Question. I want to remind you, Mr. Rosenthal, that the 
agreement, which you will have an opportunity to read, 
mentions as the parties in interest, in addition to the E. M. 
Rosenthal Jewelry Company, Edwin M. Rosenthal, Edmund 
I. Kaufmann, and Marcus S. Goldnamer, individually. 

Answer. That’s right. 

Question. When you say, we, you mean those three in 
addition ? 

Answer. That’s right. We made a very hard agreement 
with him; we would charge him, besides the common stock, 
we charged him I think two percent or something of that 
kind on his wholesale. That was in effect for a little while, 
and Mr. Kaufmann thought that was very harsh, and a 
harsh arrangement, and we withdrew that two percent, but 
nothing else; the contract outside of that remained in 
force. Now that was practically, really my last contribu¬ 
tion; if I would say more, it was a good share of my last 
contribution from my time. Outside of discussing a few 
problems, I have never devoted any time, Eddie is right 
about it—I have never devoted any time to speak of to the 
growth of the Rosenthal Jewelry Company. 

Question. What was the attitude of Mr. E. I. Kauf- 

812 mann as expressed to you from time to time, with 
respect to the time you were devoting in relation to 

your rights under the agreement? 

Answer. Made no difference whatsoever. He had told me 
time after time, “Stay down here, have a good time; you 
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know that you can trust me; we have got our understanding, 
we have got our agreement; now go on and forget things.” 
And that was the attitude that I have taken in my life in 
this whole transaction. 

Question. Did you take him at his word? 

Answer. Certainly I took him at his word; why 
shouldn’t I? 

Question. Your daughter Louise married Robert J. 
Newman? 

Answer. Yes. 

##*##*#*# 

814 Question. And in 1935 you told him that you were 
turning your property or most of your property over 

to your three children? 

Answer. That’s right. 

Question. And you knew that he had been turning sub¬ 
stantial parts of his property over to his three children? 
Answer. In 1935 ? 

Question. Well prior to ’35. 

Answer. I think he told me that, however I wouldn’t want 
to swear to it; but I believe he told me he was turning over 
some stocks. I am sure he did, as I remember it; that’s 
correct, he did tell me. I didn’t know just when it was. 

Question. In December of 1935 you did turn most of 
your property over to your three children? 

Answer. That’s right. 

815 Question. For the purpose of keeping the prop¬ 
erty together— 

Answer. Yes. 

Question. -you put it in the name of a corporation? 

Answer. Elm Corporation. 

Question. The Elm Corporation. And that company, 
the Elm Corporation, is your co-plaintiff in this case? 
Answer. That’s right. 

Question. Its chief if not its only function is to look after 
that property—specific property which you turned over to 
vour three children ? 

V 
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Answer. That’s right. 

Question. And did the defendant E. I. Kaufmann know 
the purpose of the Elm Corporation? 

Answer. Yes. 

Question. So far as you are aware? 

Answer. Yes, he did. In fact he knew so much about it 

that he advised me almost against it. 

Question. Did he advise you that as an alternative you 

should adopt his procedure, just distributing the property 

individuals to vour three children? 

* * 

Answer. He just didn’t like the idea for some reason— 
the idea of that corporation. What was in his mind I don’t 
know, and I didn’t ask particularly. But he so expressed 
himself, that he thought it was foolish. 

Question. And the stocks and other interests of the three 
children held in the name of that company, were being 
managed by your son in law Robert J. Newman. 

816 Answer. That’s right. 

Question. Did you tell Robert J. Newman of this 
personal agreement between you and the defendant E. I. 
Kaufmann, with respect to this ratio which would apply? 

Mr. Gordon. I am not making any objection in any of this, 
of course. It is all direct examination. There are conclu¬ 
sions and everything in the world mixed in, but I am just 
going to let it go right along and save time. 

The Court. All right. 

####*#### 
Mr. Rover (reading): 

“I never did; no. I never thought of it again. I trusted 
it would be carried out; I trusted everything—every agree¬ 
ment would be carried out. I had been told it would be 
carried out. 

##*#**#*# 

817 “Question. Mr. Rosenthal, you have in your pos¬ 
session, and the letter will not now be filed as an ex¬ 
hibit, a letter dated April 4, 1939 from the defendant 

818 E. I. Kaufmann to you, in which Mr. Kaufmann re- 
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fers to a conversation he had with you on the Beach 
on March 18,1939. That original letter is in your file. Now 
I show you from your own files, a carbon copy of a letter 
dated April 12, 1939, replying to that letter of April 4, 
1939, in which the conversation on the Beach is referred to. 

Mr. Levin. I desire entered as an exhibit, to be Exhibit 
1 to this deposition, a photostatic copy of carbon copy of 
letter of April 12, 1939, just referred to.” 

Mr. Gordon. Has that letter been put in evidence, Mr. 
Levin? 

Mr. Bay re Levin. No. It should go in now. 

Mr. Gordon. You had better give it a present number, 
don’t you think? 

Mr. Rover (reading): 

“Is that a letter from Ed to me? 

Question. From you to Mr. Kaufmann.” 

Down at the bottom, the fourth- 

The Deputy Clerk. That will be Exhibit 39. 
**#*##### 

[Plaintiffs Exhibit No. 39 identified: Letter from E. M. 
Rosenthal to E. I. Kaufmann, April 12, 1939. Encluded] 

• #*##**## 

821 Mr. Rover. Reading from the bottom of page 34: 

“Question (By Mr. Levin). On page 2 of Exhibit 
1, Mr. Rosenthal, in referring to your conversation on the 
Beach, you make this statement: ‘At this point I want to 
make mention that you talk of your fairness in your dis¬ 
tribution of stock.’ Did the matter come up then, of the 
distribution of stock, on the Beach, when you were lying 
on the Beach w’ith him—of the ratio between you and him? 

Answer. Do you mean, a definite statement? 

Question. No; did you bring that matter up for dis¬ 
cussion? 

Answer. Well, I said something about it, yes. 

Question. So then you proceed to say, ‘I heartily agree 
that you did distribute this stock in a way that you thought 
fair and was fair.’ Now was that one of the occasions on 
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which he assured you that you were getting your ratio of 
two to three? 

Answer. It was at a time lie assured me that I was getting 
just what my agreement called for; that he had taken care 
of me just as lie had taken care of himself. 

822 Question. And “- 

The Court. Let me interrupt you just a moment. I 
don’t recall just now the date of that conversation on the 
Beach. 

#**#*#### 

The Court. Was it 1939? 

Mr. Gordon. Well, I suppose- 

Mr. Bayre Levin. Yes. 

The Court. All right. 

Mr. Gordon. Sometime in the early part of 1939. 
#*###*#*# 

Mr. Rover. The letter was dated April 12, 1939, so I take 
it it was presumably shortly before the letter. 

(Reading): 

“It was at a time that he assured me that I was getting 
just what my agreement willed for; that he had taken care 
of me just as he had taken care of himself. 

Question. And evening it up? 

Answer. And evening it up, is correct. 

Question. Then you go on to say, ‘ And I want to impress 
upon you too—if you had not done this, prior to this time I 
would have stepped into the picture and, I believe, had 
quite some part in the distribution of the stock. It was 
your fairness and my confidence in you which caused me 
to acquiesce in this method.’ Now Mr. Rosenthal, you de¬ 
sire to refer to the circumstances”- 

*##*####* 

823 Mr. Rover. “You desire,” I have here. -” to 

refer to the circumstances which provoked that state¬ 
ment in your letter? 

Answer. In 1939 my son began telling me things, and 
had an idea that he was treated unfairly. 
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Question. That is Edwin M. Rosenthal, Jr.? 

Answer. Yes; that is my only son. Eddie Kaufmann at 
that time was a very popular and prominent man. I tried 
to get hold of him to talk to him, but the hotel was open 
and there wasn’t much chance to talk to him; it seemed 
everybody in the hotel would stop and visit with him. So 
finally one morning he and I took a little walk down the 
beach, and we sat in a chair. I wanted to find out something 
about this thing that my son had told me that I wasn’t 
getting what I was rightfully entitled to. I started talking 
to him; he assured me, he said, ‘You have always got what 
you are entitled to; I have never forgotten the fact that 
I had an agreement with you, and you have trusted me. 
But, he said, ‘now what do we want to get into those things 
for? If I start to say anything you are going to get mad; 
I don’t want to upset you. If you say anything to me to get 
me mad and feel badly,—I don’t want you to upset me.’ 
At that time he says, ‘ When I get back home I am going to 
cover the different things that you have got in 
824 your mind;” and he says ‘You know’—and talked 
again—‘ that there is never any reason in the world, 
you have been treated fair, and you know I am going to 
continue to treat you fair and keep every agreement I have 
with you, as long as you live.’ When he said that to me, I 
trusted him just as much as if my own wife would say it. 
When he says to me, This is black, I know it is black; that’s 
the way I felt about it. So he reassured me that that was 
the situation,—that I was getting everything that I was en¬ 
titled to, and everything that was agreed upon. 

Question. Mr. Rosenthal, did the matter as to whether or 
not you were getting your distributive share in accordance 
with that ratio formula, ever come up for discussion again 
between you and Mr. Kaufmann? 

Answer. After that? 

Question. Yes. 

Answer. No; not to my memory. 

Question. This lawsuit was started in November of 1943. 
In the complaint filed on your behalf in this lawsoiit, you 
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allege that you didn’t get the stocks in the stores which 
you were entitled to under your agreement with Mr. Kauf- 
mann. Why did you take that position in 1943, but didn’t 
take the position in 1939 '! 

Answer. Well there had been several circumstances. 
Along about 1941 there was a meeting in Atlantic City. 

Mr. Gordon. Was this gentleman present at the meeting? 

Answer. Oh ves. At a meeting in 1941 in which 
825 Mr. E. I. Kaufmann, Mr. Goldnamer and Mr. Cecil 
Kaufmann were there, discussing some of the pro¬ 
blems, Cecil Kaufmann took a definite position that no 
human being in the world had a right to take, and exactly 
told me whether I didn’t like what was going on or not, 
that’s the wav it would be; and in a verv nastv wav. Mr. 
E. I. Kaufmann afterwards explained he was excited, and 
so forth. But Mr. Cecil Kaufmann had always been arro¬ 
gant; I knew it, but that’s the first time he had been that 
arrogant where he could tell one of the men that had helped 
him, to—as he did there—tell them practically to go to hell. 
Without going into too much detail, one of the things I was 
provoked about all along, my sisters had lost money in a 
jewelry store, and I had never asked for any part of it 
back. 

Question. What store was that? 

Answer. That was the Kay at Buffalo. The next day he 
came back, tried to explain things, talked to me and said 
that ‘We will arrange some way to take care of your sisters 
on this Buffalo situation’, which was then in the process 
of being reorganized; ‘we will arrange in some way to take 
care of them.’ He says, ‘I made definite commitments to 
Cecil for a certain part, and I have made a promise to a 
boy by the name of Ben Goldy, for a certain part; and 
you will and can distribute the balance as you see fit; we 
will lay out some plan.’ That is what I expected him to do. 

Question. Your sisters had lost money because they were 

stockholders- 

Answer. In Kay of Buffalo. 


826 
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Question. And the company became bankrupt, or in¬ 
solvent f 

Answer. That’s right. I think that’s one of the few. 
####*###* 

Mr. Rover. Well, suppose I say: May 18, 1943, a letter 
was written from the defendant, E. I. Kaufmann, to you. 
Period [referring to Plaintiffs’ Exhibit No. 56]. 
********* 

“Is that the letter you refer to? 

Answer. Yes.” 

********* 

827 Mr. Rover. All right. Next question: 

“Question. And what effect did that have on your 

attitude toward him? 

Answer. Well I didn’t like it; I didn’t think it was like 
him; and that coupled up with some other experiences that 
I had with Mr. Cecil Kaufmann, provoked me very, very 
much. I told him at different times that as long as he lived 
I trusted him; I didn’t trust the man that he was trying to 
turn the reins over to. In the last several vears I tried to 
get made a matter of record the contract that exists be¬ 
tween the Kay jewelry stores and the Rosenthal Jewelry 
Company as a supply house, so that that would per¬ 
petuate my interest forever in the growing chain of stores 
which I helped found. 

Question. In what way would that perpetuate your 
interest? 

Answer. Because every store had to buy on the basis of 
10 percent, and every store added to our chain would mean 
that much additional profit. I wanted it as a matter of 
record, because I had faith in Mr. E. I. Kaufmann and I 
have no faith in Mr. Cecil Kaufmann. 

Question. Would you clarify what you mean by 

828 this 10 percent? We all know what it means, but 
we have to get it on the record: what was the ar¬ 
rangement? 




Answer. The Rosenthal Jewelry Company contract, and 
it has been carried on since the beginning of our associa¬ 
tion, whereby they charge each jewelry store 10 percent 
profit—10 percent added to the cost of all the merchandise 
they buy. That was the agreement. 
*###•*#*• 

Question. Which the stores buy? 

Answer. That’s right. That would have meant—that 
agreement was the one thing I had in mind. When I talked 
of that agreement, to me that was the most important 
thing, that I had in mind. Now after that time I 
829 called up Mr. Kaufmann and I wanted him to have 
that agreement written into the records of the busi¬ 
ness. This happened at the time Marc Goldnamer was let 
out of the picture. When he was let out of the picture I 
really began to worry. I called up my attorneys; I says ‘I 
want to find out what all my rights are now; wliat has 
happened in this entire picture?’ And that was really the 
first time that I had ever had one word with Mr. Kaufmann. 
I wanted the agreements that lie had with me, carried out. 
My attorney couldn’t get information that he wanted, as to 
stockholders and different things; and 1 think that was 
really the beginning of this suit. Does that answer the 
question that you asked me ? 

Question. Up to that time, assurances that you were 
getting your share, had been given to you by Mr. Kauf¬ 
mann, is that right ? 

Answer. Yes, that’s right. 

Question. And you have sworn a number of times that 
you relied on those assurances ? 

Answer. That is right. 

Question. Well apparently there came a time prior to the 
time this action was commenced, at which you refused to 
accept his assurances further; is that right? 

Answer. That’s right. 
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830 “Answer. How would I know? At a meeting in 
1941— * * * in which Mr. Theodore Levin was 

present—my attorney; Mr. Ed Scharnfarber was present; 
Mr. Hirshman, the counsel, was present; Mr. Cecil Kauf- 
mann was present; T endeavored to get a contract—this 
contract, made a matter of record between the E. M. Rosen¬ 
thal Company and the jewelry stores. Mr. Joel Kaufmann 
was also present. The opening of the meeting, Mr. Marc 
Goldnamer opened with the statement that ‘No matter what 
happens, I vote with Mr. Kaufmann’: that was before he 
knew wliat was going to happen. During that meeting, both 
Mr. Scharnfarber and myself wanted minutes made of the 
meeting, and we were told by Mr. Cecil Kaufmann he 
would make no records; but he afterwards said ‘I will make 
them when I get time; I will have a record made in about 
sixty days.’ In addition to this, at that meeting Mr. 

831 E. I. Kaufmann and Mr. Cecil Kaufmann both said 
that that was the agreement, that was the under¬ 
standing, there was no reason to put it on record, but we 
would be thieves if we didn’t live up to it—we would just 
be downright crooks. That may not be the exact word, but 
I think it is almost identical, word for word. * * * So when 
I couldn’t get that contract, I didn’t like it. 

Question. Mr. Rosenthal, during the noon recess, you re¬ 
viewed in your mind the testimony you have given this 
morning. Is there anything you would like to place on the 
record ? 

Answer. Well the general summary of the whole thing 
is—I will make it as short as I can—and that is this. In 
the early days of our business arrangement, I not only 
helped every one of Mr. Kaufmann’s brothers, but in addi¬ 
tion Mr. Kaufmann had absolute trust in me—in my guid¬ 
ance; he trusted me implicitly. I don’t think he made a 
mistake; he had an opportunity that few people have—he 
had a fortune at his back. 

Question. Whose fortune? 

Answer. My fortune. Later I put the same trust in him, 
I leaned on him, just as he had done with me originally, and 



444 


I put my trust in him. And I think that possibly covers the 
whole situation as it reallv exists. I felt that I had a 
right to trust him. I felt I had done enough for his family, 
and I did trust him; and I think his trust was just as 
great in me in the early days—in fact must have 

832 been, because I was his guide—start. And I think 
that pretty nearly covers the situation, in as few 

words as I can make it. ’ ’ 

*•##*****# 

833 Cross-Examination 
Mr. Gordon (reading): 

#**##***# 

Question. Well have you read the complaint? 

Answer. Yes. 

Question. Did you read it before it was filed? 

Answer. No, I don’t remember reading it before it was 
filed. 


UK*####** # 

Question. Have you ever read the answer that was 
834 filed by Mr. E. I. Kaufmann and the others? 

Answer. Yes. 

Question. In that answer it sets forth that on an invest¬ 
ment of thirtv thousand dollars in the E. M. Rosenthal 
•> 

Company—that was your investment, wasn’t it? 

Answer. Yes, sir. 

Question. You received dividends—that is you or your 
assignees, the Elm Corporation, received dividends year 
after year; I won’t go into the figures, but for instance in 
1943 twenty four thousand dollars. You don’t dispute these 
figures do you? 

Answer. Not if they are a matter of record. You are 
talking now of the Elm Company or myself? 

Question. Yes. 

Answer. There may be some discrepancy, but I know in 
a general way these are facts. 
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Question. And I realize also that these figures are all 
subject to check, and we may find they are wrong in some 
small details. But as jrnu have read them, you found them 
essentially correct? 

Answer. I feel thev would be correct. 

* 

Question. So that on your investment of thirty thousand 
dollars, you and The Elm Corporation, according to these 
figures, have gotten something like four hundred sixty one 
thousand dollars? 

Answer. No, I don’t think that is a bad return; I would 
be foolish to think that. 

Question. So that as T understand it, your com- 
835 plaint is rather what may happen to you in the 
future, than what has happened in the past; is that 

right? 

Answer. Well, that’s a good part of it; and the other 
part is that there was a violation of the agreement made. 

Question. In your direct testimony, if I understood you 
correctly, you have talked about two agreements, as you call 
them; one being to the effect that you were to get two shares 
of stock for every three that Mr. Kaufmann got; I am not 
trying to state it completely. 

Answer. That is all right. 

Question. I am just referring to it. 

Answer. I have great faith in what you are saying. 

Question. And the other one had something to do with a 
proposed agreement between the E. M. Rosenthal Jewelry 
Company and the stores, retail stores, whereby the retail 
stores would have to buy everything from the E. M. Rosen¬ 
thal Jewelry Company and would pay them ten percent. 

Answer. Yes. 

Question. As I understand it, those are the two things 
that you are talking about, that you call agreements. My 
question is, are there any other agreements that you are 
talking about? 

Answer. That’s a matter of record; can I have him read 
it to me?” 
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(The reporter read the question). And I say: 
836 “In the stores. The question is, are there any 
others?” 

And he says: 

“No, not to my memory.” 

#####*##* 

839 Mr. Gordon. Now I shall continue reading, start¬ 
ing with Question 5 of my cross examination: 

“Question. My questions for a time then will relate to 
this first so-called agreement—that is, to the distribution 
of stock in the retail stores. In your complaint you say 
that in 1919 Rosenthal and Kaufmann entered into a plan 
to establish and operate in various places in the United 
States, stores for the sale of merchandise, and agreed that 
separate corporations would be formed and operate in each 
of such places; and that the distribution of interests there¬ 
in, and the right to the enjoyment of profits therefrom 
should be made and held in such proportions and amounts 

between Rosenthal and Kaufmann and others that tliev 

* 

might select, as Rosenthal and Kaufmann might de- 

840 termine. Of course you see what I am doing; I am 
trying to narrow this down and see what the issue 

is. Do you contend that in the year 1919 you entered 
into any agreement with Mr. Kaufmann whereby there 
would be any definite distribution of stock? 

Answer. No; I do not contend that; the distribution really 
was up to me to give him. 

Question. That is your contention l 
Answer. That’s correct, how it was distributed. 

Question. So that paragraph we are talking about there, 
No. 4, is just historical, we might say; is that correct? 
Answer. That’s right. 

Question. And if you have any agreement, it must relate 
to some agreement that you and he made when you or¬ 
ganized the E. M. Rosenthal Jewelry Company, is that 
correct? 

Answer. Correct exactly. 
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Question. Now as I understand it then, your contention 
is that vour suit is based on a contract that you and Mr. 
Kaufmann made at the time the E. M. Rosenthal Jewelry 
Company was organized; is that right? 

Answer. The agreement that was made at that time, 
that’s right. 

Question. Well you mean by ‘agreement,’ such an agree¬ 
ment as would constitute a binding contract? 

Answer. That’s right. 

Question. That would bind him? 

Answer. That I would consider binding. 

S41 Question. And that would bind you? 

Answer. It had made in good faith, yes. 

Question. A contract made in 1923? 

A. That is correct; that was at the time the Rosenthal 
Jewelry Company was formed. 

Question. And that is the only contract that is in ex¬ 
istence between you and Mr. Kaufmann, is that right? 

Answer. Now when you say, the only contract that is in 
existence between Mr. Kaufmann and myself- 

Question. Yes, sir. 

Answer. Outside of our business interests which are 
represented by stock; is that what you mean ? 

Question. Of course I don’t refer to such rights as you 
have as a stockholder. 

Answer. That is the only contract; that’s correct. 

Question. And that is the one you are suing on? 

Answer. That’s right.” 

Mr. Gordon. The Court will understand there has been 
an amendment. 

Mr. Bay re Levin. In the original bill of complaint, Mr. 
Rosenthal and the Elm Corporation claimed jointly there 
was no claim on any such agreement as is alleged here. 
The claim in the original complaint was a claim on behalf 
of the Elm Corporation as an original stockholder. More¬ 
over, the claim then made by the Elm Corporation was on 
behalf of itself and other stockholders. 
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T want it to be perfectly clear that I think ray friend is 
mistaken when he says according to the original complaint 
there was a claim of a contract. We did not claim it 
842 in the original complaint and we never have, and 
repeatedly before the pre-trial .Justice we disclaimed 
on the 2 and 3 contract. 

Mr. Gordon. Do you disclaim now any right? 

Mr. Bavre Levin. I disclaim anv right on the 2 and 3 
contract, and I rely on the complaint. 

The Court. The complaint sets forth an agreement. 

Mr. Bayre Levin. It sets forth an agreement to organize 
the E. M. Rosenthal Jewelry Company, and thereupon the 
claim was made by the Elm Corporation as a shareholder. 

The Court. Let me get your position. Do you base your 
claim now upon any agreement between Mr. Kaufinann and 
Mr. Rosenthal? 

Mr. Bayre Levin. No, your Honor, except such implied 
agreement as arises automatically by operation of law. 

The Court. The only basis of your claim is as a stock¬ 
holder in the E. M. Rosenthal Jewelry Company. 

Mr. Bayre Levin. Precisely. 

Mr. Gordon. Of course, your Honor will take a look at 
this original complaint and it will speak for itself. 

The Court. Yes. 

Mr. Gordon. I will proceed. 

“Question. Now would you mind stating again to us, 

with as much definiteness as vou care to—as vou can. Just 

* *• 

what the terms of that contract were ? 

Answer. The terms of that contract were that I was to 
have two-thirds as much stock in any company that was 
organized, as he took for himself; and I presume that in¬ 
cluded his children, who were then minors, and my 
S43 children who were minors; because they couldn't 
very well speak for themselves. 

Question. Let's see if I have that straight. You were to 
have two-thirds as much stock as he was to have? 

Answer. That's right. 

Question. For every three shares of any store- 
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Answer. I was to get two; any three shares that he took, 
I was to have two. That was the proposition of the Rosen¬ 
thal Jewelry Company. 

Question. What kind of stores: jewelry stores? 

Answer. Yes; aren’t wo talking only of jewelry stores? 

Question. Yes, but I wanted to be sure. I think you just 
added that that contract was to be between your children 
and his children, too ? 

Answer. No, I did not. I said the contract was made 
between Mr. Kaufmann and myself; that’s what I said; 
and I said I presumed that my children, being your children, 
and his children being young children, weren’t able to speak 
for themselves, naturally, and it would cover my children. 

Question. Well now I still don’t understand that. You 
understand what a contract is, of course? 

Answer. That’s right. 

Question. It is an agreement between two men, where one 
man agrees to do something and the other man agrees to do 
something. 

Answer. Let me correct that, in these few words. The 
agreement was made between Mr. E. I. Kaufmann 
844 and myself as to our holdings, and there was nothing 
said personally at that time, nothing was said—any¬ 
thing about the children at that time. 

Question. Nothing was said about the children at that 
time by either of you ? 

Answer. That’s right. 

Question. Was anything said about how long this contract 
was to last? 

A. Yes, there was. 

Question. What was said? 

Answer. As long as I lived. 

Question. As long as you lived? 

Answer. That’s right. 

Question. Suppose Mr. Kaufmann died? 

Answer. Suppose Mr. Kaufmann died? 

Question. Yes. 
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Answer. Then there would be nobody could take control. 
If Mr. Kaufmann had died I would have stepped into the 
picture a long time ago and protected him. 

Question. Well now I don’t understand that exactly. 

Answer. Well I will try to make it as plain as I can. 

Question. If two people enter into a contract, it is usually 
provided how long it shall last. 

Answer. As long as he lives. If he dies, that contract, 
as far as he is concerned, he couldn’t fulfill it, could he? So 
that must have ended that contract. 

Question. So that you say now that the contract was to 
last until the death of whichever of you died first? 
845 Answer. No I didn’t say that, sir. I said to you 
that the contract was to last as long as I lived. There 
was never any thought of his dying first, at the time the 
contract was made. All that was made at the time, as long 
as I lived, that’s the way things were going to be dis¬ 
tributed. 

Question. Was there anything said between you and Mr. 
Kaufmann that if he should die- 

Answer. Not a word. 

Question. Then that provision wasn’t covered in the 
contract, was it? 

Answer. No, it was not; but I can’t tell what lie thinks; 
I can only tell what I know. If it had happened, he would 
have got his shares as long as he lived; I think he knows 
that. 

Question. You are talking about something you would 
have done. 

Answer. I will stay with the fact; as long as I lived I was 
to get that stock in proportion to the amount that I just 
mentioned. 

Question. And nothing was said about what would hap¬ 
pen if he died? 

Answer. Not a word. I hope that doesn’t happen for a 
long time. 

Question. You have said several times that this was a 
very personal relationship between you and Mr. Kauf¬ 
mann. 
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Answer. That’s right. 

846 Question. I assume that in entering into this con¬ 
tract vou were reiving on Mr. Kaufmann’s business 

ability and judgment; that’s one reason you entered into 
the contract with him; is that right? 

Answer. That’s right. 

Question. You wouldn’t have entered into that contract 
with a stranger? 

Answer. I wouldn’t have given the benefits that I gave 
him, to a stranger. He got the benefits, not me. 

Question. Tell me this though; you wouldn’t have en¬ 
tered into that contract with- 

Answer. With any man on earth except him. 

Question. So that Mr. Kaufmann couldn’t have assigned 
his interest and duties in the contract, to someone else— 
Hirshman for example, and stepped out of it, could he ? 

Answer. I don’t see how he could have done it. May I 
just correct that answer: unless there is some way by law 
with which I am not familiar. If there is a law he could do 
it, he could do it; but I am not familiar with law, so I don’t 
want to be put on a legal basis. 

Question. Mr. Rosenthal, I don’t know of any such law; 
my idea would be that he couldn’t do it, and I wanted to 
know if that was your idea too. 

Answer. That would be my idea; but you must know I 
am a layman. 

Question. I suppose from what you have said that your 
contention is that this contract was entered into before the 
E. M. Rosenthal Jewelry Company was organized; 

847 that is, the organization of the E. M. Rosenthal 
Jewelry Company was the first step in carrying out 

this contract; is that right? 

Answer. The thing was discussed at the time. The cor¬ 
poration was organized subsequent, because you have to 
have time to organize a corporation. But the thing was all 
agreed on at the time; the corporation was to be formed— 
this other agreement that I spoke of. 
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Question. Mr. Eosentlial, you of course have held stock in 
many corporations, haven’t you? 

A. Yes, a good many. 

Question. You know in a general way what the rights 
of a stockholder of a corporation are? 

Answer. That’s right. 

Question. I mean as a business mail, not as a lawyer. 

Answer. That’s right. 

Question. You know that there are certain differences 
between the relationship in a corporation and in a part¬ 
nership, don’t you? 

Answer. Yes; sure. 

Question. Well will you please tell me why, when the 
Rosenthal corporation was organized and stock was is¬ 
sued, this contract was not in any reduced to writing? 

Answer. I think I could answer that very simply. He 
and I have done things all our life on trust. The only con¬ 
tract we ever had of record, as you just brought out, is 
this Rosenthal Company situation, or this agreement 
848 that we talk about. I have never—I don’t think in 
my history that he has ever made an examination 
of mv dealings with him. I know I have never made an ex- 
animation of his. Between men of that typo I don’t think 
that you have to put things on paper; that wouldn’t be my 
thought. Probably would have been safer. 

Question. You nevertheless organized a corporation, the 
E. M. Rosenthal Jewelry Company. 

Answer. That’s right. That was for the benefit of the 
stockholders and others, but Mr. Kaufmann’s relationship 
and my own was away beyond what you call corporate re¬ 
lationship. 

Question. Do you have anything in writing that states 
this alleged contract as you have described it to us? 

Answer. Do I have anything in writing? 

Question. Yes, sir. 

Answer. I think there is in writing something regarding 
that—proof that the contract existed. 

Question. Will you please tell us what that is? 


453 


Answer. I think ray attorney has some things that will 
prove it. 

Question. I would like to know what they are. 

Answer. They are letters. 

********* 

Question. Don’t you know what you have in writ- 

849 ing that evidences this contract ? 

Answer. Yes, I do. 

Question. Then I would like to have you tell me. 

Answer. I can’t memorize all the things that have passed 
between us in a period of years: that would be the correct 
answer. But I know there are records, continuous records 
which prove that contract. But if you say to me, What 
day, what week, what month, I couldn’t tell you what time 
those letters bear. 

Mr. Levin. The contract sworn to by the witness is not 
in writing. When the witness refers to writings, I think he 
refers to the correspondence which passed between the 
parties, which would lend support, in his view, to his state¬ 
ments that there was a verbal contract, with the terms 
testified to. There is no correspondence upon which he 
relies which has not been produced to the defendants; and 
such correspondence as may in this proceeding he referred 
to as supporting his contention of a verbal contract, will 
be confined to productions already inspected by the op¬ 
posing counsel. 

Mr. Gordon. That is all right, but there are a great many 
letters, and I vrould like to know if either Mr. Rosenthal 
or his counsel can refer me to any letters that recognizes 
a contract such as he has described, whereby during the 
lifetime of these two men they are to receive stock in any 
corporations in the jewelry business organized by 

850 Mr. Kaufmann, at the rate of three to two. Is there 
any such letter? Because I haven’t seen it. 

Mr. Levin. There is not, Mr. Gordon. 

Question. Then I would like to ask you this: you and 
Mr. Kaufmann are very good letter writers; you have 
written lots of letters, haven’t you? 
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Answer. Not very many. I wouldn'. Matter myself I 
was a good letter writer. 

Question. Whether you have written many or not, speaks 
for itself. But can you give me any explanation of the fact 
of why, in all the correspondence that has been exchanged, 
that we have talked about, you and your counsel are unable 
to refer to any letter which gives the substance of this 
contract just as I have described it ? Can you give me any 
explanation of that? 

Answer. Of why there is no letter in the file that will 
prove this situation? 

Question. Yes. 

Ans'wer. In the first place I an. just going to say that in 
all my letters, I have had absolute confidence of the agree¬ 
ment that -was made between us. Secondly I think vou will 

• • 

find—and you will find that there is evidence enough to sup¬ 
port my position, if there is any question about it. 

Mr. Levin. May I say to my client that there is nothing 
in writing, so far as your counsel is aware, w'hich sets forth 
the agreement which you have testified to and which Mr. 
Gordon has just described. 

851 Answer. Well that is the agreement just the same. 
Question. And you are not able to tell me why 

there is nothing about it in the letters? 

Answer. No. 

Question. Except to repeat that you had confidence in 
Mr. Kaufmann? 

Answer. Well I think that's probably true—that I had 

confidence that he would carry out that agreement.” 

********* 

852 “Question. Let me ask you this: here is a long 
letter w’hich I think was referred to this morning, 

to Mr. Kaufmann from Mr. Rosenthal, dated April 12, 
1939. 

********* 

Question. Take your time, Mr. Rosenthal, don't let me 
hurry you. If I understand the situation correctly, you 
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had a conversation with Mr. Kaufmann on the beach here? 

Answer. That’s right. 

Question. As a result of which he wrote you a letter 
under date of April 4,1939, telling the whole story from his 
point of view; and you replied under date of April 12th, 
1939, by giving the story from your point of view. 

Answer. Yes, sir. 

Question. That’s right, isn’t it? 

Answer. Yes, sir. 

Question. I don’t want to bore you by repeating the 
question, but what I would like to know is why, when you 
summed up the whole situation in this letter of April 
853 12, 1939, you didn’t even then say that you had a 

contract with him whereby you were to get two 
shares for every three that he got in the retail stores? 

Answer. I never even gave that a thought. When he 
said I was getting what I was entitled to, I knew I was en¬ 
titled to that, why should I repeat it ? ” 

Mr. Gordon. I will skip the next two or three. 

Mr. Bayre Levin. I wish you would read them. 

Mr. Gordon. All right: 

“Question. ‘At this point I want to make mention’— 
will you please look at the letter here; you see that para¬ 
graph? 

Answer. Yes. 

Question. ‘ I want to make mention that you talk of your 
fairness in your distribution of stock. I heartily agree 
with you that you did distribute this stock in a way that 
you thought fair and was fair, and I want to impress on you, 
if you hadn’t done this I would have stepped into the 
picture and taken some part in the distribution of the stock. 
It was your fairness that kept me from doing it. ’ Is it your 
position now, as apparently it was the, that everything— 
that the stock was correctly distributed up to April 12, 
1939? 

Answer. Was it my contention that it was? My con¬ 
tention — 
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Question. Here is what I wanted to ask you: niv in¬ 
terpretation of that paragraph would be that at that 

854 point you heartily agreed with Mr. Kaufmann that 
the distribution down to April 12, 1939 was all right. 

Am I right in understanding that? 

Answer. Mr. Kaufmann assured me that the distribution 
had been made in accordance with our agreement; and I 
certainly felt it was right when he assured me that. 

Question. Had you no independent information about 
that? 

A. I haven’t had information—I think everyone around 
this table knows that—about the affairs of the Rosenthal 
Jewelry Company, in fifteen years. 

Question. And you had no information prior to this 
letter except what Mr. Kaufmann gave you? 

Answer. About the stock distribution? 

Question. Yes. 

Answer. I have not. 

Question. Did you have any information as to how much 
stock there was in the different jewelry stores ? 

Answer. No, sir; I didn’t even know some of them 
were opened. 

Question. That is April 12, 1939? 

Answer. That’s right. 

Question. You are absolutely sure of that? 

Answer. I will take my oath on a stack of bibles. I 
don’t mean I didn’t know some of them. 

Question. You hadn’t had any information for 

855 fifteen years? 

Answer. I didn’t sav that. I said for fifteen vears 
I paid no attention and had never asked for information. 
I don’t think I had been in Rosenthal Jewelry Company 
three times in fifteen years; not four times, surely. 

######«## 

Question. Let’s look at some around January 6, 1939. I 
call your attention to this telegram: 

‘Arthur Fertig, lrrl Broadway, 
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New York City. 

Have been discussing a matter with Mr. Kaufmann and 
before I can intelligently proceed must have the following 
information: book value of each corporation in which The 
Elm Company holds stock; earnings of each company; capi¬ 
talization of each company: all this as of June 1938.’ 

Mr. Levin. Who wrote that letter? 

Mr. Gordon. Telegram Rosenthal to Fertig: 

‘All this as of June 1938. Please give me this informa¬ 
tion before and after depreciation and also taxes. Also 
please send me net earnings on each store after taxes etc. 
for the last three years. Please see that this information 
is sent at once to me, 725 Harrison Street, Hollywood, 
Florida. Please wire at once when I may expect these 
figures, as I may have some plans which make this neces¬ 
sary.’ ” 

####**### 

856 “Question (continued). Do you recall sending that 
telegram? 

Mr. Levin. I would like to get our copy of that. I think 
that is the gift-tax case of The Elm Corporation; not 
for the distribution of stock. 

857 Answer. I don’t remember this telegram. But it 
may be in connection with some information my at¬ 
torney wanted for a tax matter. 

What date was this ? J anuary 6,1939: couldn’t have been 
from me, sir, and every one around this table knows that I 
have never been in the north in January. 

Question. This is a telegram from you to Fertig. 
Answer. But it was dated, you said, Detroit. 

Question. No; this purports to be a copy that came out 
of Goldnamer’s file. 

Answer. That telegram never was sent by me in my life, 
and everyone around here knows it. 

Mr. Levin. Wait a minute. 

Answer. I never was in Detroit in January in years. 

Mr. Levin. Let me see if that was produced to me, before 
we go further. 
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Question. Your answer is, you don’t recall sending that 
telegram; is that correct? 

Answer. My answer is I never sent it. 

Question. 'Well then I will show you another one in 
reply to it, from Arthur Fertig & Company to E. M. Rosen¬ 
thal, 725 Harrison Street, Hollywood, Florida. Here is 
the reply: 

‘Your request for information is contained in detailed 
annual report of 200 pages for each of three years re¬ 
quested. Only one copy in my file, which must be held here 
at all times for statement and working purposes. Am writ¬ 
ing Goldnamer in Washington to forward one of 

858 their copies to you as soon as they can locate it. 
Believe this is the best solution to your request as it 

would take several weeks to re-type these statements. Stop. 
The same situation holds true with your furniture holdings. 
Robert Newman or the various stores have copies of the 
annual reports and there is nothing gained by having us 
re-type all of them, which would take a lot of time. Sug¬ 
gest you obtain these statements from Newman or stores.’ 

Do you remember getting that telegram ? 

Answer. I don’t remember the telegram, but it could 
have been relative to the tax situation, but not in mv rela- 
tion of ever asking for information as regards Mr. Kauf- 
mann and myself. 

Question. The next letter that I have is one from Fertig 
to Goldnamer. That’s followed apparently by a letter from 
Goldnamer to you dated January 7, 1939: 

‘I am in receipt of a letter from Mr. Fertig in which is 
enclosed your telegram to him. I am immediately for¬ 
warding to you the following: (1) Kay stores annual audit 
report for fiscal years ending June 30, 1936, ’37, ’38; Rosen¬ 
thal Jewelry Company financial statement for fiscal years 
ending June 30, ’36, ’37, ’38; General Associates, Inc., re¬ 
port for ’38. Please let me impress upon you the im¬ 
portance of keeping these books in vour own posses- 

859 sion and returning them here when you are through 
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with them; they are my only copies, and I naturally want 
to keep my files complete. 

M. S. G-oldnamer’ 

and says the books are being shipped by Express. This is 
only about four years ago; don’t you remember getting 
those books down here? 

Answer. I really don’t remember getting the books down 
here, but I want to make the same statement, that I don’t 
deny that they have been sent. In my memory, I don’t re¬ 
member these books coining into my possession. And if I 
did get them it wouldn’t make any difference, because I 
would have presumed that in getting these books that I 
had my share of my stock given to my children. I was 
here, my children were up north. 

Question. Have you a good memory, Mr. Rosenthal? 

Answer. Not a particularly good one, but pretty good on 
certain things; in my earlier days better than now, to be 
honest about it. 

Question. You can’t remember this incident of four years 
ago? 

Answer. I don’t remember of getting the books. I do 
remember getting a statement of the volume of business 
done in two or three years; an annual statement of the 
volume of business done in the different stores. That much 
I am sure I received; not books. 

Question. You are sure that you received—it is coming 
back to you now isn’t it, that we are talking 
860 about it? 

Answer. That’s right. 

Question. You did receive these books that were several 
hundred pages, that shows the—200 pages. 

Answer. Oh, no; I don’t care what he said he sent, I 
never got it; because he may have changed his mind. The 
only thing I ever got was a year-end statement. Maybe 
there is another letter he changed his mind, too; it 
could be. 

Question. How about this one; here is a letter to E. M. 
Rosenthal, 725 Harrison Street, Hollywood, Florida, from 
Mr. Goldnamer’s secretary, February 21, 1939; 
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‘Dear Mr. Rosenthal: 

Under date of January 7th Mr. Goldnamer sent you by 
Express the following reports: (1) Kay stores annual audit 
report for fiscal years ending June 20, 1937, 1937, 1938; (2) 
Rosenthal Jewelry Company financial statement for fiscal 
years ending June 30, 1936, ’37, ’38; General Associates, 
Inc. report for 1938. 

As these are the only copies which Mr. Goldnamer has, 
and there is occasion to use them in this office, it will be 
greatly appreciated if you will have them returned as soon 
as they have served your purpose. ’ 

Answer. Those were statements of those businesses. I 
got some statements of the business, that is correct. 
861 Question. What businesses were those ? They were 
all the retail stores weren’t they ? 

Answer. Yes, they were. 

Question. And they were for the years 1936, 1937, 1938? 

Answer. That’s right. May I add to that a statement? 

Question. Certainly. 

Answer. In none of those books was there any record 
of the proportionate stock held by anybody. 

Question. In every one of those books, however, there 
w'as a record of what the capital stock issued was, wasn’t 
there?—the number of shares, the par value? 

Answer. Of the jewelry company? 

Question. Of every one of them. 

Answer. Certainly; that’s correct. 

Question. You presumably know how much stock you own 
yourself in each one of these companies, don’t you? 

Answer. You know as much about it as I do. 

Question. Do you mean to say you don’t know how much 
stock - 

Answer. I mean to say just that exactly, sir; and I was 
shocked when I found out the situation, what I did and 
didn’t own, within the last two weeks. You know more 
about how much stock, even now, than I do. That sounds 
like an awful fool, but it is the trust I had in my associate. 
• ••••••** 
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862 Question. This is just for the record; I don’t want 
to be offensive: your mind is perfectly good, isn’t it? 

Answer. I wouldn’t say it is perfectly good, but it is 
fairly good. 

Question. You never had a guardian, or anything of that 
sort? 

Answer. No. 

Question. But you don’t know and didn’t know all these 
years how much stock you had in the jewelry company— 
in the different jewelry companies? 

A. That’s correct. 

Q. That is in one particular company, although you had 
bought stock and paid for it, you didn’t know whether you 
had ten shares or fifty? 

A. In late years? 

Question. Yes. 

Answer. I don’t think I bought the stock; I think The 
Elm Company bought the stock; the stock was issued to 
The Elm Company. 

Question. The Elm Company was organized at the end 
of ’36 wasn’t it? 

Answer. ’35. I thought you showed me the record of 
’38. 

Question. So there is a period of four years. Well be¬ 
fore the organization of the Elm Company, you knew how 
much stock you were getting? 

Answer. I did not. That’s just as sure as you are born; 
and Mr. Kaufmann knows I didn’t, and I think the attornev 
knows I didn’t; and I think everybody concerned in this 
place knows I didn’t. Because I was not attentive 

863 to my business; I never had any feeling of need to 
be attentive about my business, and I trusted him as 

much as you trust your wife. His word was always good 
enough for me, that I was getting what I was entitled to. 

Question. Let me go back to this letter of April 12, 1939, 
in view of all that we have said here, let me ask you: you 
say ‘I heartily agree that you did distribute this stock in a 
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way that you thought fair and was fair.’ Now let me ask 
you again—I am trying to narrow the issues here. 

Answer. Thank you. 

Question. Do you now contend that you were entitled to 
something more on April 12, 1939, than you had gotten, 
or is your complaint about what may have happened after 
April 12, 1939? 

Answer. My complaint was in ’39; I was assured that I 
had gotten everything that I was entitled to; I was told 
that bv Mr. Kaufmann. 

w 

Question. Well is there anything in Mr. Kaufmann’s 
letter to you of April 4, 1939, saying that you should get 
two shares for every three that he got, and if so, show it 
to me. 

Answer. In that letter no; there is none. I think my 
memorv is fairlv clear on the facts. 

m •> 

Question. There is nothing in that letter? 

Answer. I don’t think so. If there is you would see it. 

Question. Or your reply, April 12th. Now let me 
864 ask you this; why did you say that he had distributed 
the stock in a wav that he thought was fair ? 

Answer. For no other reason than he told me so. 

Question. Why didn’t you say, you have distributed the 
stock in accordance with our contract? 

Answer. With what? 

Question. Why didn’t you say, you have distributed the 
stock in accordance with our contract? 

Answer. I can’t choose my words, and I don’t know 
what the result of a word is going to be. If I thought 
certain things would come up I would have a lot of words 
changed. But in writing a letter a man may not choose 
his words correctly. 

Question. You must know that there is a difference be¬ 
tween saying that a man has carried out an agreement, 
and saying that a man has done something that he thought 
was fair. 

Answer. I certainlv would know that. 

Question. There is that difference. 
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Answer. That’s right, but may I add to that, if he would 
ever tell me he had done anything that was fair, and I 
knew he knew the agreement too, because he made the 
agreement, I would trust him with anything he would ever 
say. 

Question. Let’s go back to the agreement again. Was 
there anything in the agreement as to the number of stores 
that were to be opened? 

Answer. No. 

Question. Who was to decide the number of stores 

865 that were to be opened, you or Mr. Kaufmann ? 

Answer. At the time I was active- 

Question. We are talking about in 1923. 

Answer. And I was active; that’s at the time I was active, 
there wouldn’t be anything done bv him or bv anvone with- 
out my knowledge. It was only after I got away that I 
left all things in his hands. He and I would decide the 
stores, in the early days, where we were going to open. 

Question. Let’s make sure we understand each other. I 
am talking about what the contract was that you claim was 
made in 1923, not what may have happened afterwards. As 
I understand it, your statement is that as to the number 
of stores, it was to be decided between you and him. 

Answer. My statement, if 1 can correct it and make it 
absolutely right: at the time that that contract was entered 
into, neither of us knew where we were going to open stores. 
The opening of stores was a continuous plan that we had. 
Does that answer the question? 

Question. Yes. So there may have been one or maybe 
a hundred, as it developed? 

Answer. That’s correct. 

Question. But do I understand that the contract was that 
no store could be opened unless you both agreed ? 

Answer. No, sir, I never made that statement; I didn’t 
make that statement; but I said in the natural se- 

866 quence of events he wouldn’t, nor none of the boys 
would open up a store without consulting what I will 
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call myself as senior associate of that organization. Later 
that was not true. 

Question. I am trying to find out whether you had an 
agreement or whether you didn’t have an agreement, and if 
so what it was. I am directing your attention to this par¬ 
ticular point: what was agreed between you and Mr. Kauf- 
mann as to the number of stores that would be opened? 
There was no agreement as to that ? 

Answer. No agreement as to number. 

Question. Now was there any agreement as to where the 
stores were to be located? 

Answer. No agreement where they were to be located. 

Question. Was there any agreement as to what the capi¬ 
talization of the future stores would be? 

Answer. No agreement as to that. 

Question. Was there any agreement as to who the stock¬ 
holders would be in the stores, other than he and you? 

Answer. There was no agreement—special agreement 
that we had; and anybody we wanted to sell stock, the 
Rosenthal Jewelry Company was supposed to take as much 
stock as the Rosenthal Jewelry Company could afford to 
take. That was the real thought at the time this organiza¬ 
tion was made. Do I make mvself clear? 

Question. Yes, you make yourself clear. Then that was 
one of the terms of the alleged contract that you 
867 had, that the Rosenthal Jewelry Company was to 
take as much stock as it reasonably could, in each of 
the stores? 

Answer. Say that again. (Question read.) No, that 
wasn’t any part of that contract. 

Question. What did you say about that? 

A. I just said, in even." store that opened, that we were 
to keep a certain ratio of stock—I was to have two-thirds 
as much stock—that was his definite promise and state¬ 
ment; that was the statement I relied on; I was to have two- 
thirds as much stock, in any store,—which happened to be 
the ratio of the Rosenthal Jewelry Company holdings—his 
and mine. 
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Question. Under this alleged contract—maybe I asked 
this—was there anything about what the capitalization of 
each store was to be? 

Answer. There was not. 

Question. Was there anything about whether there was 
to be preferred stock or common stock ? 

Answer. No. 

Question. Was there anything about whether you were 
obligated to take two shares for every three that he took? 

Answer. No. 

Question. Well then you could take it not, as you wished? 

Answer. That’s right; but can I amplify that statement 
just a second: I had dollars while he had dimes, so there 
wasn’t much question that I wouldn’t be able to take my 
stock. I won’t say dimes, but quarters. 

S68 Question. Your contention is that under this con¬ 
tract made in 1923, he did offer you in every store 
that was opened, two-thirds as much stock as he took, and 
you could take it if you wanted to, but didn’t have to take 
it if you didn’t want it; is that right? 

Answer. I would say that was the nub of the contract. If 
I am allowed to put it straight, it wasn’t so simple; his 
definite statement to me that as long as he lived the stock 
will be distributed according to that; * that is what you are 
going to get. If you are satisfied with that, that is what you 
are going to get’; that was the contract. 

Question. It would be an important part of such a con¬ 
tract, wouldn’t it, whether you were required to take that 
stock? 

Answer. I am not a lawyer, and I don’t believe that he 
and I ever went into the importance of contracts or the 
legal end of it. We had an understanding, and it was based 
on good faith and trust. 

Question. I am trying to find out what the contract was. 
Now let’s make sure we get this part of it straight. It 
seems to me there are three possibilities: either you were 
required to take two shares to every three he got; or else 
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that you had no such requirement at all; or else that it never 
was mentioned between you. Now what was the situation? 

Answer. Why should that be required, that I must or 
shouldn’t? I had a definite promise that I was to 

869 have; I wasn’t forced to take it. 

Question. If it takes all night I am going to ask 
this: let’s get back to this just a half a second. Was this 
stock to be given to you free? 

Answer. Oh, no; no, I was to pay for it. 

Question. You were to pay for it. 

Question. You were to pay for it. 

Answer. So was he. 

Question. Now I come back to this question: in the con¬ 
tract that you say you had, suppose he opened a store and 
offered vou stock in it at the rate of two to three, vou sav, 
and you didn’t want to take it: what did the contract pro¬ 
vide in that situation? 

Answer. There was no provision made in that situation. 

Question. It never was discussed ? 

Answer. Never was discussed; I don’t think it was ever 
thought of. 

Question. Prior to the organization of the Rosenthal 
Company in 1923, there had been some seven or eight, we 
will say, corporations formed ? 

Answer. Jewelry corporations. 

Question. Jewelry companies. 

Answer. That’s right. 

Question. You understood of course, as I understand it, 
your version of the contract is that the future organizations 
should continue to be independent corporations as in the 
past; is that right? 

Answer. You mean when we were opening these stores? 

Question. Yes; each store would be a corporation? 

Answer. Can I answer that truthfully? 

870 Question. Certainly. 

Answer. Those stores were opened more to give 
him a start in life than for my profit. 
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Question. That is fine, but that doesn’t answer the 
question. 

Answer. You want to know whether there was a definite 
ratio ? 

Question. No; what I am getting at is, the new stores 
that were to be opened were to be corporations, were they 
not—not partnerships ? 

Answer. At what time! Everyone was a corporation. 

Question. No question about that? 

Answer. That’s right. 

Question. Each one was a corporation ? 

Answer. That’s right. 

Question. There came a time, didn’t there, when you like 
many other people had financial difficulties? 

Answer. That’s right. 

Question. And didn’t you at that time write Mr. Kauf- 
mann on numerous occasions to the effect that you didn’t 
want- 

Answer. I leaned on him lik“ he had leaned on me; I 
counted on him. When 1 got in trouble, Mr. Kaufmann did 
for me tilings that I had done for him in the earlv davs. 

Question. Didn’t you write him on numerous occasions 
vou didn’t want to make anv more investments, that vou 
wanted to keep liquid? 

871 Answer. To keep him liquid. 

Question. That vou wanted to keep liquid, your¬ 
self? 

Answer. I told him at various times, but you are asking 
me from memory, and I don’t want to make statements, be¬ 
cause my memory would be something at this time that I 
didn’t want to make any more money; which I have told 
him at different times. 

Question. You didn’t want to put out any more money 
buying stock, did you, when you were hard up ? 

Answer. I don’t know that I was ever really hard up. 
During the worst panic I loaned one of his friends seventy- 
five thousand dollars, so I couldn’t have been hard up 
during that time—because he asked me; I couldn’t have 
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been very hard up. I did have a desire, however, to just 
take it easy, that is the truth about it. You are talking 
about me personally, as I understand! 

Question. Yes. 

Answer. That’s correct. 

Question. Who was present when you made this agree¬ 
ment with Mr. Kaufmann ? 

Answer. Mr. Kaufmann. 

Question. And you? 

Answer. That’s right. 

Question. Anyone else ? 

Answer. No. 

Question. I am talking about the agreement to share in 
the stock of the new corporations on a basis of two to 
three. 

872-73 Answer. That’s right. 

Question. Who was the friend of Mr. Kaufmann’s 
vou loaned seventv-five thousand dollars to? 

Answer. A man by the name of Schifferman—at Mr. 
Kaufmann’s suggestion, when there was no money to be 
had; he asked me to loan it to him, by telephone. 

Question. Now in your complaint you say that in 1935 
you organized The Elm Corporation; is that correct? 

Answer. Well, if that’s the date. 

Question. But you did organize The Elm Corporation? 

Answer. It was organized; yes. 

Question. And I must confess that I can’t quite make 
out from paragraph eight of your complaint, who you con¬ 
sider owns any rights, if there are any, that you had in 
this contract with Mr. Kaufmann of 1923. Do vou own 
them, or does The Elm Corporation own them? 

Answer. I own them. 

Question. Then you are the person, according to your 
theory, to whom, if there are any more corporations or¬ 
ganized, you are the one that the stock ought to be issued 
to; is that right? 

Answer. That’s right. 

Question. And not The Elm Corporation? 
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Answer. My contention is I have the rights; if I want to 
give it to The Elm Corporation, it is still my right to do it. 

Question. I am asking you if you did give it to The Elm 
Corporation, or didn’t you? 

S74 Answer. The contract? No; I did not. 

Question. Then up to this particular time, The 
Elm Corporation doesn’t have any rights in this contract, 
does it? 

Answer. In this contract? No. 

Question. No? 

Answer. No; does not: that is correct. 

Question. Are you an officer of The Elm Corporation? 

Answer. I think so. 

Mr. Levin. No, you are not. 

Answer. Then I am not. 

Question. Then during all these years that The Elm Cor¬ 
poration has been getting stock in these corporations—in 
these retail stores, is it your theory that that has been a 
violation of your rights—that the stock ought to have been 
issued to The Elm Corporation ? 

Answer. No, that isn’t my theory. My theory is I trans¬ 
ferred mj’ stock in the Rosenthal Jewelry Company and in 
the other corporations, to them, and whatever rights that 
they had, were up to them. My theory and my statement 
of fact is that I had this separate agreement with Mr. E. I. 
Kaufmann; that doesn’t pertain to a stock situation; I 
don’t quite see how it could pertain. But he was to take 
care of my rights as between myself and himself. Now 
that’s as close as I can make it. 

##*###### 

875 Question. But after the organization of the Elm 
Corporation in ’36- 

Answer. This question has never come up. 

Mr. Theodore Levin. ’35. 

Answer. This question hasn’t come up; just like a lot of 
other things, it has been taken for granted. 
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Question. Well, now, I still don’t have it straight. You 
say you haven’t transferred to The Elm Corporation your 
rights under this alleged contract with Kaufmann? 

Answer. You keep saying, alleged: all right. 

Question. But you haven’t transferred it to The Elm 
Corporation, have you? 

Answer. I have not; no, sir. 

Question. And in your testimony this morning you said 

that vou never told Mr. Newman what the ratio was. 

•» 

Answer. That’s right. 

Question. Did you think your transfer of the stock in 
the Rosenthal Jewelry Company to the Elm Corporation 
gave the Elm Company the rights that you theretofore had 
had, to share three to two with Mr. Kaufmann? 

Answer. Do I think the transfer of that stock-? 

Question. Yes. 

Answer. I would have expected it to have been carried 
out, without further thought. (Question 4, this page, was 
read.) I never gave it a thought. 

Question. Then as I understand it, you haven’t given 
this alleged contract with Mr. Kaufmann a thought since it 
was entered into ? 

876 Mr. Bayre Levin. I don’t want to interrupt you, 
but all he said is, he didn’t give the transfer of the 
contract any thought in connection with transferring the 
stock of the Rosenthal Jewelry Company. He has already 
sworn that he retained the contract. 

Question. Then as I understand it, is it your theory now 
that you are the person who has the right to get two shares 
to three, or that The Elm Corporation has that right—in 
any new companies? 

Answer. I would say that that is a point of law that 
would have to be decided. I know that I had a contract that 
that is what I was to have. What The Elm Corporation’s 
rights are, I can’t tell what they are, legally; I don’t know. 

Question. Well you can certainly tell- 

Answer. As far as participating in stores I wouldn’t 
know without seeking the advice of my attorney. 
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Question. You can certainly tell what you intended to 
transfer to The Elm Corporation can’t you? 

Answer. Yes, sir; I intended to transfer the stock in the 
different corporations, to them; and I expected when I 
transferred those things that they would get the benefits 
that I enjoyed. 

Question. Then you did think you were transferring to 
The Elm Corporation your future right to get two shares 
of stock to every three that Mr. Kaufmann had? 

Answer. I never gave that thing a thought; I just didn’t 
think it would ever come up. 

877 Question. Wasn’t that an important right to you? 

Answer. Certainly it is an important right, as it 
has developed. But I never in my life thought that there 
would be any violation of any agreement with him. 

Question. That isn’t what we are talking about. As I 
understand it, you either don’t know or won’t tell me. 

Answer. Yes, I will tell you anything I know, but I want 
to be careful and tell you the truth. Maybe if you will ask 
the question again more simply, I may get it. 

Question. Maybe you can answer, Mr. Levin: what is 
your theory on that? 

Mr. Bayre Levin. The witness has sworn, and that is why 
I am free to make the statement, that he transferred the 
stocks of the Rosenthal Jewelry Company plus the stocks 
he then owned in the various stores, to The Elm Corpora¬ 
tion; that the agreement between him and Mr. E. I. Kauf¬ 
mann was a personal agreement, between him and Mr. E. I. 
Kaufmann, which remained with him. Now The Elm 
Corporation consisted of his children. As Mr. Kaufmann 
complied with that agreement, he could ask Mr. Kauf¬ 
mann—as he did and as Mr. Kaufmann understood to be 
the situation, to issue the stocks to his children and The 
Elm Corporation. But he retained that personal agree¬ 
ment and that personal right; that wasn’t transferred. 
That was a personal arrangement that remained in ex¬ 
istence as long as he lives. Now Mr. Kaufmann did pre- 
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cisely the same thing; Mr. Kaufmann took stocks in the 

name of his bovs. 

* 

Mr. Gordon. We arc not arguing it; I am just 

878 trying to see what your theory is. 

Mr. Levin. My theory is that that right to have this 
ratio recognized; it was not transferred; but when the 
ratio was recognized, Mr. Rosenthal of course wanted his 
children to benefit by the arrangement, by the issuance 
of stock. But the right remained with Mr. Rosenthal. 

Mr. Gordon. So if I understand it correctly, your theory 
is that Mr. Rosenthal now has the right to get two shares of 
stock to every three that Mr. Kaufmann gets, in any new 
corporation that is organized; and he has the privilege if 
he wants to, to have the stock issued to Elm instead of to 
him; is that right? 

Mr. Levin. Yes; and our position is that Mr. Kaufmann 
understood that The Elm Corporation was representing the 
children, and just as Mr. Kaufmann himself and many 
other people have their children take what they are en¬ 
titled to, so The Elm Corporation representing the three 
children, took what Mr. Rosenthal became entitled to from 
time to time.” 

Mr. Gordon. May I ask you, Mr. Levin, is that still your 
theory in the case? 

Mr. Bayre Levin. I think I have made my position clear. 
The children claim only as stockholders of the E. M. Rosen¬ 
thal Jewelry Company. There was personal assurance 
given by one friend to another. 

The Court. That was a personal thing, but if you are 
basing your case entirely on the rights of the Elm Corpora¬ 
tion as a stockholders of the E. M. Rosenthal Jewelry 

879 Company, why have we had all this evidence about a 
prior agreement. It doesn’t make any difference as 

far as the Elm Corporation is concerned. 

Mr. Levin. Of course, your Honor- 

The Court, (interposing) Why is all that testimony, and 
there is a lengthy cross examination and it means nothing? 
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Mr. Bayre Levin. All it means, if it means anything is 

one man said to another, “I will”- 

The Court, (interposing) That means nothing as far as 
the Elm Corporation is concerned. 

Mr. Bayre Levin. Of course not. 

The Court. I don’t understand why you introduced Mr. 
Kaufmann’s long deposition. There isn’t anything in there 
that affects the case we have here. 

Mr. Bayre Levin. The deposition was introduced largely 
to establish the relations between these two men. 

The Court. The relations between Mr. Kaufmann and 
Mr. Rosenthal have nothing to do with the case. 

Mr. Bayre Levin. Except he continued to represent the 
children after the transfer of the stock. 

The Court. Didn’t grow out of the agreement. He repre¬ 
sented the Elm Corporation because he represented the 
children, according to your present theory. 

Mr. Gordon. Mr. Levin lias completely changed his 
theory. 

The Court. I believe I had better let you go on reading 
the cross examination because the direct was all read, but 
it really- 

880 Mr. Gordon, (interposing) I think, your Honor, we 
had better put it in because somebody in the Court of 

Appeals may think it has nothing to do with it and Mr. 
Levin may change his theory before the case gets up there. 
The Court. I will let you continue. 

**###*#** 

Mr. Bayre Levin. May I continue to repeat my original 
bill of complaint places the rights of the Elm Corporation 
on its position as a stockholder. That theory has been 
maintained constantly. 

The Court. The evidence doesn’t go to that point. You 
may proceed. 

##*««**** 

881 Question. In the opening of our discussion you 
stated that your contention was that there was this 
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contract of 1923 between you and Mr. Kaufmann, that we 
have been talking about; then there was the problem of 
whether there would be a contract between the E. M. Rosen¬ 
thal Jewelry' Company and the stores; and then you said 
there wasn’t any other contract involved in the thing except 
your rights as a stockholder. Now let’s consider for a 
minute the question of a contract between the E. M. R. 
Jewelry Company and the retail stores. Do you contend 
that any contract exists between the E. M. Rosenthal 
Jewelry Company' and the retail stores? 

Answer. I certainly do. 

Question. With how many of the stores ? 

Answer. All of them. 

Question. When was that contract made, in accordance 
with your theory'? 

Answer. At the time every store was opened, they knew 
they' were to purchase all their merchandise—the original 
management borrowed money from us, the original man¬ 
agement that are enjoying it now; we were opening a lot of 
stores, so as to increase the profits of the Rosenthal Jewelry 
Company', and they* had to buy their stock from the 

881-A Rosenthal Jewelry Company. 

##*#*#*## 

Question. Let’s get this straight. You contend that there 
is a contract between the E. M. Rosenthal Jewelry Com¬ 
pany and each of the stores ? 

Answer. That’s right. 

Question. Each one of the corporations, is that right? 

Answer. To the best of my knowledge, unless there has 
been some violation that I don’t know of. 

Question. Was there any such contract in writing? 

Answer. Never has been. 

Question. The individual corporations are organized as 
corporations usually are, are they not? 

Answer. That’s right. 

Question. They had certificates of incorporation? 
Answer. That’s right. 

Question. They had stock? 
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Answer. That’s right. 

Question. And the stock certificates had on them the 
rights of the stockholders? 

Answer. That’s right. 

Question. And they kept minutes ? 

Answer. I am not very sure of that. 

¥ 

Question. I think I have asked you this: there is no 
such contract in writing, is there ? 

Answer. I don’t think there is; that’s what I have been 
fighting for. 

Question. You mean you have been fighting for that since 
when? 

Answer. Ever since I saw that Mr. Cecil Kaufmann, 
whom I don’t trust, didn’t trust, as I trust Mr. E. I. Kauf¬ 
mann, and I saw the reins going into Mr. Cecil Kaufmann’s 
hands, I insisted, and that is one of the parts of the basis 
of this suit: because I didn’t feel my interests would be 
safe in Cecil Kaufmann’s hands, and I wanted that contract 
made a matter of written record; because if he passed on, 
and some of the original people passed on, there may be in 
later years some question as to there being a contract. 

Question. You are aware that there are 65 stores, aren’t 
you? 

Answer. No, I am not aware there are 64 stores. 

Question. Let’s assume that is right; there would have 
to be as many contracts as there were stores ? 

883 Answer. When started, it would have been a very 
simple thing. The history of each store is that they 
did buy on that basis; every store that has ever opened; and 
they vrere ordered to buy on that basis. 

Question. But no contract was made with any store 
ordering them to do it? 

Answer. Let’s say, no written contract, and I will agree 
with yon. 

Question. Do you contend that there is a contract with 
each store? 

Answer. That’s right. 

Question. What are terms of that contract. 



Answer. The terras of that agreement ? 

Question. Yes. 

Answer. The terms of that agreement are that they are 
to buy—at the present time, and it may have been men¬ 
tioned too at the time the stores were opened, they were to 
buy all merchandise from the company—from the Rosen¬ 
thal Jewelry Company, they were to buy that on a basis of 
10 per cent plus what it cost the Rosenthal Jewelry Com¬ 
pany. Afterward, because we wanted our stores to have 
a good position in the different communities in which we 
opened, and the boys argued about it, we reduced—we per¬ 
mitted them rather to buy what we call specials, or business 
producers, of small articles, without that 10 per cent. And 
to my knowledge there has never been a change from 
884 that. 

Question. I think your testimony is that you didn’t 
yourself make such a contract with the stores, did you? 

Answer. I never run a store; I never operated a jewelry 
store. 

Question. But did you representing the E. M. Rosenthal 
Jewelry Company ever make such a contract with a store? 

Answer. Statement to the boys, yes. 

Question. No; a contract. 

Answer. Let’s agree what a contract is. I am afraid we 
don’t agree what a contract is. My understanding of a 
contract is an understanding existing between men. Is that 
a contract? If you will tell me you are working on that 
basis, then I will try to answer that question. I can’t ask 
my attorney, so I am asking you. 

Question. What I am talking about as a contract, is the 
agreement between one of the stores and the E. M. Rosen¬ 
thal Jewelry Company, whereby according to your conten¬ 
tion, the E. M. Rosenthal Jewelry Company should sell 
jewelry to the stores and the store will buy it from the 
jewelry company at a certain price. 

Answer. That’s right. 
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885 Question. Was there some binding agreement 
where they promised on each side to do that? Is that 

your contention? 

Answer. That is my contention, that they have always 
had that agreement; that the men borrowed money, most of 
them in later days, from the Rosenthal funds, or fund that 
was set up; and the reason they were able to borrow that 
money, was because they were to buy their stock from the 
Rosenthal Jewelry Company and thereby increase the 
profits of the Rosenthal Jewelry Company. 

Question. Well, you are aware, are you not, that these 
retail stores have various stockholders? 

Answer. Yes, certainly I am aware of it. But the con¬ 
trolling factor and the control of all those stores, has rested 
with the Rosenthal Jewelry Company, owner—with the 
stockholders who own the Rosenthal Jewelry Company. 

Question. Are you sure of that? 

Answer. Yes, sir. 

Question. Because our exhibit wouldn’t indicate that; I 
mean it looks as though they didn’t have a majority 

886 of all of them. 

Answer. Well, I think that there may be- 

Question. Let me come back to my question; I want to 
have no misunderstanding about this, because I am not 
coming down here again. If I understand you correctly, 
you did not yourself, on behalf of the Rosenthal Jewelry 
Company, make such a contract with any store ? 

Answer. Yes, I did with some stores. 

Q. Which ones? 

Answer. For instance I made it with the California 
stores; I was a party to a contract made, because that was 
all outside capital, furnished by outsiders; there was no 
money borrowed from us. 

Question. What others ? 

Answer. In the early days I signed—the deal was made 
with the Boston Kay store; Mr. Katzenberg was manager. 

Question. Did you make that contract with him yourself? 

Answer. Yes: and the deal was made with Allentown; 
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deal was made with Detroit ; and these stores all made their 
deal after—the Rosenthal Jewelry Company was not 
formed at the time, and they made the deal after the Rosen¬ 
thal Jewelry Company was formed: because their obliga¬ 
tion was to the men who had put them in business.” 
**###***# 

887 “Question. Those agreements were made with 
you? 

Answer. Yes, and with others. 

Question. What I am asking you is, which ones you made 
yourself. You say you made yourself an agreement with 
the people in the Kay store in Boston ? 

Answer. That’s right. 

Question. Who did you make it with ? 

Answer. Arthur Katzenberg. 

Question. Is he alive? 

Answer. Yes. 

Question. And Allentown, you made an agreement? 
Answer. Yes. 

Question. With whom? 

Answer. I don’t remember the name of the party. I 
think he is dead. 

Question. And Detroit, you say? 

Answer. Yes. 

Question. And who was the Detroit one made with? 
Answer. Mr. Ben Kaufmann. The deal was made with 
Mr. E. K. Kaufmann, and Mr. Ben Kaufmann and myself. 

Question. And the California contract is in writing; that 
is the one you spoke of this morning? 

Answer. That’s right. 

Question. But none of the others were in writing? 

888 Answer. That’s right, and that has been the bone 
of my contention in late years. For years I don’t 

think it was necessary, because of my trust in Mr. Kauf¬ 
mann. Of late years I think Mr. Kaufmann was getting 
too Old to permit that to exist; and his excuse was it would 
be an awful thing to ask them at this late date. 
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Question. When did you make the contract with Mr. 
Katzenberg representing the Boston store ? 

Answer. Well, that must have been right at the time the 
store was formed. 

Question. Let’s see when that was. 

Answer. I think the records of every store will show 
there was such a contract in force. 

Question. That was in 1924. You mean the records- 

Answer. Let me go farther. 

Question. Let me ask you now; you say the records of 
the store will show. You mean there is something in writ¬ 
ing to show there is such a contract? 

Answer. No, I don’t mean to say that, sir. What I mean 
to say is that part of our affairs was left to the going 
management and the coming management, because that was 
the policy of the store; we are supposed to carry that out. 
I wasn’t supposed to carry out each contract with each in¬ 
dividual store; but the men who were chosen to represent 
us were supposed to represent us in good faith, and make 
that arrangement, and none other. 

889 Question. Let’s talk about the one you made in 
Boston; that was made in 1924? 

Answer. That’s right. 

Question. For how long a period was the contract made 
that you say you made with the Boston people? 

Answer. It was an indefinite thing. Money was handed 
to them to go in business, and that was the plan. That was 
the Rosenthal plan of doing business. The Rosenthal plan 
was the pioneer of this whole thing. 

Question. And the others were equally indefinite in 
length ? 

Answer. The others were equally indefinite? 

Question. Yes. 

Answer. I presume that the men in charge- 

Question. I mean the ones you made. You say you made 
them in Boston, Allentown, and Detroit; they were all for 
an indefinite time ? 
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Answer. That’s right. The men in charge of the busi¬ 
ness, Mr. Cecil Kaufmann, Mr. E. T. Kaufmann, and Mr. 
Marc Goldnamer, were my associates, handling the busi¬ 
ness, and they had a definite knowledge, and the business 
has been carried on on a definite basis of this 10 per cent 
cost plus, and there never was any other thought; I never 
had any knowledge of any change in that plan. 

Question. Well it has been the practice to sell to these 
stores at cost plus 10 per cent ? 

Answer. That’s right. 

890 Question. What I am getting at is- 

Answer. If that has been breached there has been 
a breach of faith—of good faith in the management of the 
Rosenthal Jewelry Company. If there is ever one varia¬ 
tion from that, the Rosenthal Jewelry Company men in 
charge will not have acted in good faith. 

Question. That is your contention; and I may say as far 
as I know that has been done that way. But what I am 
getting at is your own personal dise of affairs. 

Answer. I thought you wanted to know how long the con¬ 
tract was. 

Question. What I am talking about, that what has been 
done is what has been the practice. 

Answer. That’s right. 

Question. And I want to get clear beyond any possible 
misunderstanding between us, that there is no written 
contract with any store. 

Answer. That’s right. 

Question. That obligates any store to keep on doing that. 

Answer. That’s right. 

Question. That is absolutely right, is it? 

Answer. That’s right, except in the California situa¬ 
tion. 

Question. And what you want, if it is possible to get 
it, is to have a written contract entered into between the 
Rosenthal Company and all these stores, making what here¬ 
tofore has been a matter or practice;, a matter of contract 
between them: is that right? 
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891 Answer. A matter of written contract. What has 
been a matter of contract, as I know contracts, I want 

it as a written contract. 

Question. But you didn’t make any such contract your¬ 
self? 

Answer. A written contract? 

Question. No; oral contract, with anybody except the 
Boston, Allentown and Detroit, that you talk about? 

Answer. And Louisville, I think. 

Question. Were you present when anyone else made one? 

Answer. I was not. 

Mr. Gordon. So there will be no misunderstanding, Mr. 
Levin, of course I am going to move to strike any testimony 
that he stated about there being any oral contract made by 
anybody except himself or when he was present. You see 
what I mean of course. We won’t go over all this again; I 
think we all understand it.” 

Mr. Gordon. There is no use discussing that. The Court 
will evaluate the evidence. There is no use to my making 
a lot of motions. 

Continuing: 

“Question. Did you say that the Rosenthal Jewelry Com¬ 
pany was organized for the purpose of getting 10 per cent 
from all the stores?” 

Answer. That was part of its plan, yes. 

Question. Here is the certificate of incorporation 

892 of the Rosenthal Jewelry Company; will you please 
look at it and tell me if you see any such purpose ex¬ 
pressed in it. 

Mr. Levin. I will admit there is no such purpose in it. 

Mr. Gordon. It is admitted; all right. 

Question. Have you anything in writing from anybody 
saying what you have just said, that that was the purpose 
of the organization of the Rosenthal Jewelry Company? 

Answer. I may have and I may not have; I don’t really 
know. But I am sure that that was the understanding at 
the formation of the corporation, and that’s the way the 
corporation has been carried on according to that plan. 
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Mr. Theodore Levin. Between whom? 

Answer. Between every store and the Rosenthal Com¬ 
pany and between every stockholded; every one that is a 
stockholder in the Rosenthal Jewelry Company at the 
present time I think knew of the plan. 

Mr. Gordon. Do you have any letter? 

Mr. Bayre Levin. I don’t recall a letter now. 

Answer 2. But it is a matter of knowledge with every 
stockholder in the Rosenthal Jewelry Company, and that 
plan has been carried on ever since the beginning of the 
business. I can go a little further if I may, Mr. 
Gordon, 

893 Mr. Gordon. Never mind. 

Answer 3. I want to tell what the verv definite 
contract is. 

Mr. Levin. You started to state about a meeting: 

Answer 4. At a meeting—and I thought I had said it, I 
think the record shows I have said it: at a meeting in Wash¬ 
ington I asked that this contract which was in force verbally 
and between men, be put into writing. I am sure I made 
that statement. At a meeting in Washington, it must have 
been about 1941, I asked that this agreement that we have 
had between the stores, be put in writing, and I asked that it 
be put in the minutes. At that meeting there was attending, 
Mr. Hirshman, Mr. Joel Kaufmann, Mr. E. I. Kaufmann, 
Mr. Scharnfarber. I wanted that contract to be put in 
writing: it was refused, why, I don’t know. But the state¬ 
ment was made at that meeting bv Mr. E. I. Kaufmann, 
Mr. Cecil Kaufmann, that a record will be made of this 
meeting; and at that meeting the statement was made very 
definitely that the understanding that I just expressed on 
the 10 per cent was the understanding of all stockholders, 
any anything else done regarding that situation would be 
like theft. I think I made that same statement this morn¬ 
ing. That was said by Mr. Kaufmann and by his nephew Mr. 
Cecil Kaufmann. At that time I think then that Mr. Theo¬ 
dore Levin—did I mention your name as being at 

894 that meeting? 
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Mr. Theodore Levin. No, but I was there. 

Answer. xYnd I think Bob was there, wasn’t he? No, you 
were there, Bob wasn’t there. I don’t think anyone here 
would make any statement contrary to that. That was the 
intent of the business. 

Mr. Bayre Levin. Of the E. M. Rosenthal Jewelry Com¬ 
pany? 

Answer. That’s right. 

Mr. Gordon. That is all on cross examination.” 

Mr. Gordon. Let’s see if there is anything following. 

Mr. Bayre Levin. There is. 

Mr. Rover. It goes right along. Mr. Hirshman asked a 
question and everybody started talking. 

The Court. You may continue. 

Mr. Gordon. Continuing: 

“Answer 3. There is just one thing, if I may: this states 
at a meeting in Washington in 1941 this agreement that I 
spoke of and which I have mentioned here- 

Mr. Hirshman. With the stores? 

Answer 4. That’s right—was discussed; a promise was 
made- 

Mr. Bayre Levin. Agreement with respect to supplying? 

Answer 5. Let’s call it the 10 per cent agreement—was 
discussed, and a promise was made that it would be put 
in the minutes, the record would be made by Mr. 
895 Cecil Kaufmann, of what had been discussed; the 
minutes would be drawn up, of the meeting, but it 
had to be done at his leisure; but he would not let that go 
out of the office, but we could come and see that this was 
made a matter of record—this agreement was made a 
matter of record and left in the office. 

Question. (By Mr. Gordon) Was that satisfactory to 
you? 

Answer. Yes, it was. I wanted at least that much before 
I left that room, that I had definite. I wanted it written 
down, a real contract drawn up. I wanted a contract drawn 
up between the stores, since this thing was fresh in Mr. 
Kaufmann’s mind and he was living, I was satisfied that 
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that agreement was all that was necessary at that time; 
because I just couldn’t conceive yet, of any other thought in 
their minds. 

Question. That was the meeting in ’42? 

Answer. Yes, sir. I think Mr. Hirshman could tell me 
the date. 

Mr. Hirshman. It was ’41. 

Question. What was it a meeting of—directors, stock¬ 
holders, or what? 

Answer. Well, there was very few stockholders in that 
company, so I think pretty nearly everybody in the com¬ 
pany is a director; so I think it was a meeting of all the 
directors and stockholders. 

Question. Of what company? 

896 Answer. Of the Rosenthal Jewelry Company. 
Every stockholder was there. 

Mr. Gordon. That is all.” 

********* 

Murray Saranoff, was called as a witness for and on be¬ 
half of the Plaintiffs and, having been first duly sworn, was 
examined and testified as follows: 
######### 

Q. What is your occupation? A. I am in a wholesale 
jewelry business in New York City. 

Q. Were you once employed by the E. M. Rosenthal 
Jewelry Company? A. I was employed by the E. M. Rosen¬ 
thal Jewelry Company twice, from August 1934 until 
December, 1937, and then later from February 1939 until 
July 1942. 

********* 

897 By Mr. Bay re Levin: 

Q. Prior to your being hired by the E. M. Rosen¬ 
thal Jewelry Company, did you have conversations with any 
one as to the terms of your employment? A. I had con¬ 
versations with Mr. Goldnamer over a period of two years 

in which time he asked me- 

********* 
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898 By Mr. Bayre Levin: 

Q. Now, Mr. Saranoff, included in those conversa¬ 
tions was there any reference to your salary or other re¬ 
ward or compensation? 

Mr. Gordon. I object to that. What difference does it 
make? 

The Court. I don’t see it. 

Mr. Bayre Levin. Mr. Goldnamer at that time, as the 
evidence shows, was an officer of the E. M. Rosenthal 
Jewelry Company. He was hiring this man. This has to do 
with the manner in which stock was issued and I think it is 
extremely relevant, your Honor. 

The Court. Well, as I understand your position now, you 
are basing your case upon the rights simply that any stock¬ 
holder of the E. M. Rosenthal Jewelry Company would have 
had, as you claim, to have the stock as all these others, and 
I call them subsidiary corporations, distributed propor¬ 
tionately among the stockholders of the E. M. Rosenthal 
Jewelry Company, except it might be necessary to give 
some stock to employees. 

Mr. Bayre Levin. Yes. 

The Court. And if it is on that theory that you are basing 
your case, what difference does it make about the conversa¬ 
tions of Mr. Goldnamer with this witness? 

899 Mr. Bayre Levin. Well, then let me say in ad¬ 
vance, if your Honor will permit, that it was Mr. 

Goldnamer who hired this witness as an employee of the 
Rosenthal Jewelry Company and on behalf of the Rosen¬ 
thal Company offered him shares of stock for services he 
performed for Rosenthal Jewelry Company. Now, I con¬ 
sider that relevant, your Honor. 

The Court. Well, I think it has been agreed all around, 
here, that the distribution of stock—stock might be offered 
to employees for the purpose of eliciting a further interest 
and greater interest in the business, making them better 
employees. That is one of the things I thought was con¬ 
ceded in the case. 
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Mr. Bayre Levin. I don’t think the evidence is clear that 
employees of the E. M. Rosenthal Jewelry Company were 
to be given stock. 

The Court. Oh, he was an employee of the E. M. Rosen¬ 
thal Jewelry Company? 

Mr. Bayre Levin. Yes, your Honor. 

The Court. Not of a subsidiary company? Not one of the 
others ? 

Mr. Bayre Levin. That’s right, your Honor. 

The Court. I don’t see that it makes any difference, but 
let the evidence go in. 

###•#*#•• 

900 The Witness. In the conversations with Mr. Gold- 
namer he was a little bit evasive as to the amount 
of salary that he would pay, but was quite definite in the 
fact that if he made good—I think these are almost his 
words—if he made good at the E. M. Rosenthal Jewelry 
Company he would get stock in the various stores as it was 
issued or as they were formed. 

By Mr. Bayre Levin: 

Q. Yes. And was it after that conversation that you ac¬ 
cepted the employment the first period? A. Well, we had 
a couple of more conversations, until finally at such time 
we agreed on a salary on a contract—an employment con¬ 
tract—and they to pay the cost of moving to Washington 
from New York. 

Mr. Gordon. But wait. Was that contract in writing? 

The Witness. Yes, sir. 

Mr. Gordon. I object to any evidence about it. 

Mr. Bayre Levin. It is not important, anyway. 

By Mr. Bayre Levin: 

Q. The reference to your getting stock in stores was not 
in the contract? A. No, sir. It merely stipulated the 
salary and the term I was going to be employed there. 

Q. Yes. And up to the time you left the employ of the 
Rosenthal JVwelry Company in December 1937 were 
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901 you given the right to subscribe for stock? A. Yes, 
sir. 

Q. Now, what did you do while you worked for the E. M. 
Rosenthal Jewelry Company from August 1934 until Decem¬ 
ber 1937? Generally what was your position? A. Well, I 
was hired as a watch buyer, and I enlarged upon that and 
put the E. M. Rosenthal Company into the watch importing 
business. We copyrighted names of watches and imported 
watches under those names for the exclusive use of the vari¬ 
ous stores. 

Q. Yes. And then you resumed your position with E. M. 
Rosenthal Jewelry Company in February 1939? A. Yes, 
sir. 

Q. And in what capacity? A. I started in the same 
capacity and a few months later was made assistant treas¬ 
urer and the manager of the company, under Mr. Gold- 
namer. 

Q. And then you remained as an employee and officer of 
the E. M. Rosenthal Jewelry Company until what time? 
A. Until the end of June or the beginning of July in 1942. 

Q. Yes. Did you ever draw any salary or compensation 
from any other company in the retail or wholesale jewelry 
system? A. All the salary I ever drew was from the E. M. 
Rosenthal Jewelry Company. 

Q. Now, what did you do in the course of your employ¬ 
ment? Describe that briefly. A. After I was made man¬ 
ager, in addition to marketing our own lines of 

902 watches I did work in other lines such as bracelets, 
straps, assorted jewelry, and devised to some extent 

merchandising plans for them, such as display cases that 
would catch the eye, and various things, and went around— 

Q. When you say ‘ ‘ for them, ’ ’ whom do you refer to ? A. 
For the Kay stores. 

Q. Yes. A. And I went around to the local stores here, 
suggesting various things to permit them to get a higher 
unit of sale. I would get suggestions as to what would 
sell in the store, from them, from the store managers. 
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Q. Yes. And in connection with the selection of mer¬ 
chandise or the placing of merchandise in the stores did you 
have any duties or did you do anything? A. Oh, Mr. Gold- 
namer and I, between us, I doing most of the work and he 
doing the final O.K.’ing, selected lines of merchandise for 
the stores’ use and saw to it, as far as we had the time 
for and could, that they merchandised it in the way that 
it had been purchased. We deliberately bought it to be 
merchandised in certain ways. 

Q. Now, did you consult the stores as to the merchandise 
to be placed in the stores for resale? A. Well, if a retail 
store supervisor was around I might ask their opinion of it, 
but most of the consulting would be done with Mr. Gold- 
namer and was usually done in the way that he and I 
thought, or, if he were away, in the way I thought. 

Q. Would you explain that? It is not clear to me. A. 
Well, if we were selecting a line of merchandise or articles 
out of that line, I might ask the opinion of Mr. Gold- 
903 namer or a store—retail store supervisor as to what 
he thought of the selection as I had made it. In the 
event that no store supervisor or Mr. Goldnamer were 
around, I made the decision by myself. 

Q. Decision, now, as to what ? A. As to style and quality 
of the various items, and the quantities to be purchased. 

Q. Various items for whom? A. For the retail stores; 
not for—to be shipped to them, but to be carried in our 
stock for them. 

Q. Did you perform any other services in connection with 
the retail jewelry stores? A. Well, Mr. Goldnamer on oc¬ 
casions asked me to visit stores that he would be particu¬ 
larly interested in and report to him or make suggestions 
to the store as to their window display, how their merchan¬ 
dise was displayed, and similar things: the physical ap¬ 
pearance of the stores. 

Q. Now, did you perform any duties in connection with— 
directly in connection with purchases from suppliers and 
manufacturers? A. Well, I did most of the purchasing 
from suppliers. 
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Q. Yes. And will you state the nature of the work you 
did and the problems you solved there? A. Well, I pur¬ 
chased merchandise to be carried in the stock of the E. M. 
Rosenthal Company to be distributed when the various Kay 
stores wanted them, and I also made arrangements with 
manufacturers who were going to ship merchandise di¬ 
rectly. For example, they had cases such as the Parker Pen 
and the Sheaffer Pen Company who sold their—what 
904 I call their primary line of merchandise directly to 
retail stores, and I had a job of convincing them that 
the Rosenthal Company and tlie retail stores were the same, 
so that we could get a combined discount. 

Mr. Gordon. I object to that and move to strike it out. 

The Court. Yes; I do not see that that is relevant. 

Mr. Gordon. It is a conclusion there: the Rosenthal 
Jewelry Company and the retail companies were the same. 

By Mr. Bayre Levin: 

Q. Well, what did you state in connection with that 
problem, to these pen companies? 

Mr. Gordon. I don’t care what he stated. We can’t have 
him stating the theory of your case. It doesn’t make any 
difference. 

The Court No. 

Mr. Bayre Levin. He isn’t stating the theory of my case. 
We already have in evidence the fact that the E. M. Rosen¬ 
thal Jewelry Company employed this man. I am now in¬ 
quiring into the nature of his duties and what he said in the 
course of his duties, to establish- 

The Court. I do not see that the nature of his duties with 
the E. M. Rosenthal Company or what he did for the E. M. 
Rosenthal Jewelry Company has anything to do with the 
rights of the parties as to the distribution of stock of the 
retail stores. 

Mr. Bayre Levin. May I say, your Honor, that under our 
theory of the case the E. M. Rosenthal Jewelry Company 
and the retail stores are a single entity, and we claim these 
defendants have no right to strip off a part of that entity 



and say that that is not available to all stockholders in the 
Rosenthal Company. 

905 The Court. Yes, but what do his conversations 
with the Parker Pen Company have to do with that! 

Mr. Bay re Levin. Well, if in the course of his duties he 
had conversations in order to achieve the purposes of the 
E. M. Rosenthal Jewelry Company, as already in evidence, 
it seems to me that the evidence of this witness is highly 
corroborative of the fact that in the course of his duties he 
acted as if the Rosenthal Jewelry Company and the retail 
stores were one, and that is the purpose of this inquiry. 

The Court. I do not see the relevancy, but I am going to 
let you put it in. 

• •####### 

Q. What was the problem? A. The problem, in the case 
of the Parker Pen and Sheaffer Pen Company, was that 
their primary line of merchandise was sold directly to retail 
stores and not through jobbers. I also had quantity dis¬ 
counts depending upon volume; and as all merchandise for 
Kay stores was billed through the E. M. Rosenthal Com¬ 
pany, it was necessary to convince the pen corn- 

906 panies that they were one, so that the combined dis¬ 
count could be achieved and given to all the stores 

who purchased only the part. 

The Court. Of course, now this is his conclusion. He 
isn’t testifying to any conversation; he is testifying as to 
his notion of things, and that isn’t competent evidence. 

#•*••*•*• 

Mr. Gordon. Well, that goes out, doesn’t it? 

The Court. What? 

Mr. Gordon. That conclusion goes out, sir, I suppose. 
Mr. Bayre Levin. Well, if it is a conclusion. 

The Court. It isn’t evidence of anything; he is giving his 
conclusions. 
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By Mr. Bayre Levin: 

Q. Well, perhaps his Honor will permit you to state the 
substance of these conversations which you had in connec¬ 
tion with this problem. A. Well, I had problems. One that 
I recall fairly distinctly was with the Waltham Watch 

907 Company, who sold only to jobbers. 

Q. Well, now, will you please state the conversa¬ 
tions, if you can remember them, in connection with the pen 
companies? A. I don’t remember with the pen companies 
a specific conversation. 

Q. I am not asking you about dates. 

Mr. Gordon. Well, now, he has said lie doesn’t remember 
about the pen company.. Now let’s—can’t cross-examine 
your own witness. 

The Court. Well, I will let him inquire a little more par¬ 
ticularly to see if the witness can recollect any conversation. 

By Mr. Bayre Levin: 

Q. Now, as to these conversations with the pen com¬ 
panies, I don’t think you are required to state the date of 
the particular or specific conversation. You can state the 
conversations were had, and state the substance of the 
conversations with these suppliers or their representatives. 
I think that would be admissible. A. Well, I said such as 
pen companies, Parker and Sheaffer Pen Company. There 
are other firms whose names escape me at this moment— 
we bought from so many firms—in which I did have con¬ 
versations the gist of which was- 

Q. That’s what we want. Proceed with that. What was 
the gist of the conversations ? A. The gist of the conversa¬ 
tion was that they sold only to retailers, and I had the job 
of getting a special discount for the E. M. Rosenthal Com¬ 
pany for the use of the Kay stores, on the grounds that it 
was one and they were having a—they would enjoy 

908 a volume business. That was almost—got so it was 
almost parrotlike. 

Q. What did they say in return to your statements that 
it was one business f A. Well, I don’t recall what they said. 



but it was generally known in the trade that it was one. 

Mr. Gordon. Oh, goodness! 

The Court. Well, of course, that is not competent evi¬ 
dence of anything. 

By Mr. Bayre Levin: 

Q. Well, did you get, Mr. Sarnoff, these combined dis¬ 
counts? A. Yes. 

Q. Now, then, you started to talk about the Waltham 
Watch Company. A. Well, the Waltham Watch Company 
was on the other side of a fence: they were a concern selling 
only to jobbers, and I had the job of convincing them- 

Q. No; never mind that. 

Mr. Gordon. Well, that sounds very interesting. You 
had the job of convincing them that they were different, 
didn’t you? 

Mr. Bayre Levin. Well, all right; do you want this to go 
in now? 

Mr. Gordon. Certainly. Let it go in. 

Mr. Bayre Levin. Well, then this can go in. 

By Mr. Gordon: 

Q. Where it was the other way, you had the job- A. 

That is correct. 

909 Q. - of convincing them the Rosenthal Com¬ 

pany was something different from the stores? .A. 
Yes, sir. 

Q. Isn’t that right? 

Mr. Bayre Levin. Tell the whole story. 

Well, apparently Mr. Gordon is willing to waive the rules 
in this case. So am I. 

The Court. All right; go ahead. 

The Witness. In that case I had to persuade them—the 
Waltham Watch Company—that the Kay stores were only 
some of the customers of the E. M. Rosenthal Jewelry Com¬ 
pany, so as to avail the E. M. Rosenthal Company of their 
jobber’s discount. 

The Court. All right. 
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By Mr. Gordon: 

Q. Did you ever make any trips outside of Washington! 
A. Yes, sir. 

Q. For what purpose? A. I took a trip with other men 
of the E. M.—with another man of the E. M. Rosen- 

910 thal Company and one man from the Kay Associated 
Stores, for the purpose of looking at the stores—the 

various New England Kay stores and seeing the merchan¬ 
dise that they had in stock, making suggestions to them for 
remodeling some of it, showing goods that the E. M. Rosen¬ 
thal Company had to give them at that time, and answer 
any questions that they had to ask about merchandise or 
anything else they felt like. 

By Mr. Bayre Levin: 

Q. And how long were you the assistant treasurer and 
manager? A. Oh, about close to two years, sir. 

Q. Yes. And you left the employ of the defendant com¬ 
pany, the Rosenthal Company, when? A. July, I think, or 
the end of June 1942. 

###**#*#* 
By Mr. Wilkes: 

#*•*#***• 

Q. While an employee of the E. M. Rosenthal Jewelry 
Company how much stock were you given the right to sub¬ 
scribe to, and in how many stores? A. All told, stock in 
about twelve stores; eleven or twelve stores; and the total 
value of around six thousand or sixty-five hundred dollars, 
at most. 

911 Q. And you say “total value”; do you mean that 
that was your investment? A. Yes, sir. 

Q. You are not trying to give the present value of the 
stocks, of course? A. No. That is what it cost, at cost. 

Mr. Wilkes. That is all, Mr. Sarnoff. 
#•****#*• 
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Q. Do you still have the stock you bought in the stores? 
A. No, sir. I transferred it to my wife last year. 

Q. Well, does your wife still have it? A. Yes, sir. 

Q. And you say you haven’t been with the Rosenthal 
Jewelry Company since ’42? A. That is correct. 

Q. Have you been with any of the stores in the organiza¬ 
tion since ’42? A. No, sir. 

• ••***••# 

912 Deposition of Cecil D. Kaufman n 

Question. You are the son of Saul Kaufmann, one 
of the original stockholders of the defendant, E. M. Rosen- 
tral Jewelry Company? 

Answer. That is right. 

Question. And your father had two children, yourself 
and your sister Estelle? 

Answer. Right. 

Question. What is her name now? 

913 Answer. Estelle Bash. 

Question. Her name prior to that was what? 
Answer. Gingold. 

Question. And her husband was Mafvin Gingold? 
Answer. That is right. 

Question. Was she married before that time? 

Answer. Yes; Reiser. 

Question. What was the first name of “- 

And then question 11: 

“The defendant Isabel Kaufmann is your wife? 
“Answer. Right.” 

And we go to page 44. I think it will be stipulated that 
Mr. Kaufmann is now talking about the opening of the store 
in Lockport, to get the connection. Let’s see if this makes it 
clear. The record shows they were talking about the open¬ 
ing of the Lockport store. I am just trying to save time. 
Mr. Kaufmann mentions the names of the directors and the 
supervisor of the store, at the top of page 44, as : 

“Ben Golding, George Samburg as manager, and myself. 
First we explored the possibility of getting additional 
information, and then we concluded- 
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Question. Excuse me. Were you a director or officer of 
that company? 

Answer. I believe I was. 

Question. Was Mr. E. I. Kaufmann a director and officer? 
Answer. Yes. 

Question. Can you recall the name of anyone else who 
was a director and officer ? 

914 Answer. Probably M. S. Goldnamer. 

Question. When you say that ‘we’ explored that, 

Mr. E. I. Kaufmann and Mr. Goldnamer joined with you? 
Answer. I was coming to that. 

First, Golding, Samburg and myself explored the possi¬ 
bilities of acquiring an additional location in and about 
Buffalo, with the ultimate hope that we could add enough 
volume to the store to make it pay. When we found this 
location in Lockport, I then returned to Washington and 
explained the situation to E. I. Kaufmann and M. S. Gold¬ 
namer. We were all in agreement that the opening of the 
Lockport corporation might lend satisfactory additional 
volume. I found a location and made a lease for a small 
store in Lockport. 

Question. W"as that lease in the name of Kay of Buffalo ? 
Answer. No. I believe the lease was made in the name 
of Kay Jewelry Company of Lockport, New York. 

Question. When you spoke of adding additional volume, 
do you mean additional volume to the business of the Kay 
Jewelry Company of Buffalo? 

Answer. That will come out in this explanation. 

We formed a corporation for Lockport, and we only capi¬ 
talized it for $2500. ’ ’ 

Mr. Gordon. May I ask what the relevancy of any of 
this is? 

Mr. Rover. To show the tie-up between General Asso¬ 
ciates and the Lockport store, to show the way Mr. 

915 Kaufmann dealt with the General Associates as a 
part of a common enterprise, on the question of 

unity. 
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Mr. Gordon. Oh, well, I suppose it has something to do 
with that. You understand this isn’t one of the 18 stores 
that they are asking for redistribution in. 

The Court. No. 

Mr. Gordon. This is just companies they joined together. 

Mr. Rover (reading): 

“We formed a corporation for Lockport, and we only 

capitalized it for $2500. Tt was a very small proposition. 

There were 400 shares of stock issued. On April 16th of 

1934, that was done, and I guess you personally know that 

on that date General Associates—I think the records indi- 

% 

cate that on July 10, 1934, General Associates gave me 
$2500. 

“Question. To whom was the stock issued? 

Answer. The stock was then subsequently all issued, 400 
shares, to my name. 

Question. In the incorporation of the company, to whom 
was the stock issued? 

Answer. To my name. 

Question. To you? 

Answer. Yes. 

Question. And you paid for the stock? 

Answer. I paid the $2500 to Kay-Lockport that I had 
previously received from General Associates. When I got 
the stock- 

Question. Just a minute. 1 must understand this as you 
go along. Did you borrow the money from General 
916 Associates ? 

Answer. I said I borrowed the money from Gen¬ 
eral Associates. 

Question. Then you intended that the stock of that store 
should be owned bv vou for vour benefit? 

V •> •> 

Answer. No, not at all. 

Question. I would like an explanation there. 

Answer. The records in General Associates will indicate 
just what transpired. Somebody had to act as agent for 
this corporation in the making of that lease; somebody had 
to act in setting up the corporation. Well, I did that. So, 



497 


since I did not intend to have the stock, I did not use my own 
funds. I got the funds from General Associates, took the 
stock for corporate purposes, and then endorsed it over in 
blank and gave it to General Associates, that is, the stock 
certificate for 400 shares and a demand note for the afore¬ 
mentioned $2500.” 

**##*#### 

“For whose benefit, since it was not for yours, was the 
stock issued? 

Answer. The intention was to turn the stock back to Kay- 
Buffalo, I believe. 

Question. That is, the Kay Jewelry Company of 

917 Buffalo was to own the stock, all of the stock of Kay 
Jewelry of Lockport? 

Answer. That was our intention. 

Question. It was to be a wholly owned subsidiary? 
Answer. That is right; that is how the ultimate volume 

hoped for in Lockport would aid Kay-Buffalo. ” 

##*#**### 

“Mr. Marx is an employee of Kay Associates, and of the 
E. M. Rosenthal Jewelry Company?” 

The answer is: 

“He was a full time employee of the Kay Associates. 
Lately he has been about a ninety percent or eighty percent 
employee of the E. M. Rosenthal Jewelry Company, due to 

labor shortages.” 

#*##*##*# 

“Was Mr. Goldnamer very active in Kay Associates, 
Inc., at any time? 

Answer. Mr. Goldnamer was usually cognizant of all of 
the major financial functions and conclusions reached, in 
that he was in innumerable conferences with E. I. Kauf- 
mann and myself on various subjects. 

918 Question. With respect to the business of Kay 
Associates, Inc.? 

Answer. Well, usually more specifically with the opening 
of new stores, as to how they were to be financed and the 
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allocation of stock ownership, advising in real estate capaci¬ 
ties and things of that nature, not as to the detailed func¬ 
tions of Kay Associates.” 

#•****#*# 

“With respect to Estelle Ging”- 

Is that Gingold or Jingold? 

Mr. Bayre Levin. Gingold. 

Mr. Rover (reading): 

-“has she been on any regular payroll, as far as you 

know? 

And the answer is, “Yes.” 

Mr. Gordon. I object to that. What possible purpose can 
that serve in this case? 

Mr. Rover. The purpose is to show that Estelle Gingold, 
who was a sister of Cecil, was on the payroll of one or more 
of the companies without performing any services for those 
salaries, at least during a portion of the time. It is domi¬ 
nation and control by Cecil Kaufmann, one of the de¬ 
fendants. 

The Court. That goes to the question of management, 
doesn’t it, and the charge of mismanagement? 

Mr. Rover. I think not, your Honor. I think, while it 
might also go to mismanagement if the second suit was 
before you, which it isn’t, it also goes, as I see it, to 
919 domination and control by these defendants over the 
affairs of these stores, as sole proprietorship of these 
stores, regarding the thing as a sole proprietorship, that 
they could put anybody—give her a salary from a store 
without her working there. 

Mr. Gordon. Now, if the Court- 

Mr. Rover. That is the purpose of it. 

Mr. Gordon. If the Court- 

The Court. Well, I do not see that that goes to the 
question we have here. 

Mr. Rover. That is the only purpose of these questions, 
vour Honor. 

The Court. Well, the objection will be sustained. 

#•••••••* 
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“Can you draw the line between the duties of Mr. Kauf- 
mann as president of the Rosenthal Jewelry Company and 
as president of Kay Associates, Inc.? 

Answer. I do not think that is possible. ’ ’ 

I go then to page 104, to question 429: 

“Why not? 

Answer. Because we are all here in this one building, 
separated, of course, physically by a difference in floors, 
and I never followed him around to determine when 

920 he was conferring on Rosenthal problems and when 
he was conferring on Kay problems. I had work 

to do. 

Question. Would you say tiiat his job as president of 
Kay Associates, Inc., and his job as president of the E. M. 
Rosenthal Jewelry Company, were looked after by him with 
equal faithfulness? 

Answer. You are asking me to place degree on something 
I am not qualified to state. 

Question. No; I am asking you to say whether, in your 
opinion, he looked after both of these jobs, being president 
of both companies, with equal fidelity. 

Answer. Fidelity? 

Question. Yes, fidelity to his trust in each company .’ 9 
The answer is, “Certainly.” 

***###*## 

“Before you became a director and officer of Kay Asso¬ 
ciates, Inc., were you aware that Mr. Goldnamer and Mr. 
Kaufmann were establishing retail jewelry corporations? 
“Answer. Prior to the organization of Kay Associates 
in 1936? 

921 Question. Yes. 

Answer. Surely I was. 

Question. Did you participate in the organization of 
these corporations to sell jewelry at retail, or in the estab¬ 
lishment of the retail businesses ? 

Answer. Some of them. 

Question. I beg your pardon? 
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Answer. Some of them. Do you mean prior to 1936? 
Question. Yes. 

Answer. Yes, some of them.” 
##**##**• 

922 “You say that at that time, [the organization of 
Kay Associates, Inc.] you, Mr. Goldnamer and Mr. 

Kaufmann had the 39 stores to look after? Is that right? 
Answer. Approximately, yes. 

Question. In discussing the proposals to organize Kay 
Associates, Inc., did you consider that there would be more 
retail jewelry corporations organized, and hence there 
would be added burdens of the same character upon the 
three of you? 

Answer. Of the same character, and additional burdens. 
Question. By reason of the increase in the number of 
stores? 

Answer. That would be one reason.” 
*###**### 

923 Mr. Rover. You look on page 288, Mr. Gordon. I 
think you will pick that up: 

“The individual corporations determined that before 
they gave their money to the common fund by specific 
minutes within the company for the purpose that they were 
allowing their funds to go into a common fund.” 

And then it was a question of whether they be permitted. 
Mr. Gordon. Well, it’s all right if you say so. It prob- 
ablv means what thev call the revolving fund? 

Mr. Rover. Well, it was called various things. If you 
want to, suppose you pick it up at 288. Possibly maybe I 
was moving too rapidly. Let us take question 2 on page 288, 
and that will tie you into that question 1 on 289, I think: 

“Are you saying that any specific corporation, without 
any supervision or control, was permitted to withdraw 
from that fund? 

Answer. Permitted to withdraw from the fund? 

Question. Yes. 




501 


Answer. I imagine that if the directors of the individual 
corporations demanded the return of their funds, certainly 
they would have been returned. Nobody did, so it never 
came up. 

Question. Do you mean to say that if the controlling 
officers and directors demanded the return of the 
924 fund, it would have been returned to them?” 

The answer is, “Certainly.” 

*#*#*#*## 

“But in the absence of any such demand, and you know 
of no such demand having been made, the use and dis¬ 
position of the fund was in the control of yourself, Mr. 
E. I. Kaufmann and Mr. Goldnamer? 

Answer. That is right.” 

Mr. Gordon said: “When?” 

“Mr. Levin. Prior to the incorporation of Kay Asso¬ 
ciates. Let me clear up that time again, now. I am now 
talking about the management of the safety fund prior 
to the incorporation of Kay Associates, Inc.” 

*###**#•• 

926 [Question.] “Well, was that the purpose of the 
safety fund? 

“Answer. Yes, the purpose of the safety fund was 

927 to loan funds to the stores when they needed them. 

Question. Did I state properly the purpose of the 
safety fund? 

Answer. In part. 

Question. What addition to that statement do you want 
to make? 

Answer. The loan was just not on demand of the store, 
because the loan usually exceeded in amount the dollars that 
that store had contributed to the fund. As a consequence, 
before the loan could be consummated to the store, Mr. 
Goldnamer had to approve the financial status of that store, 
as to whether it was a sound loan. 

Does that explain it? 

Question. Yes, it does. 
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Answer. A store may have borrowed $40,000 and only 
contributed up to that point $S,000 or $10,000. 

Question. Do you know whether, as a matter of fact, Mr. 
Goldnamer conferred with Mr. E. I. Kaufmann as to 
whether the store which called for an advance from the 
fund should be given the money? 

Answer. The answer to that would be that he did not 
only confer with Mr. E. I. Kaufmann, but he always con¬ 
ferred with the particular person in addition to Mr. E. I. 
Kaufmann whom he believed would be more conversant 
with the situation at that specific store.” 
####*##•♦ 

928 Mr. Gordon. Well, he goes on to say: 

“Did he confer with you too?” 

“Very often.” 

Is that all right, Mr. Rover? 

Mr. Rover. Surelv. Is that all vou want in? 

V • 

Mr. Gordon. Yes. He said, “He got a cross-section 
opinion on it.” 

Mr. Rover. That is right. 

***#••**•# 

“Question. What you are saying is that after the organi¬ 
zation of General Associates, its funds were from time to 
time advanced to persons for the purpose of purchasing 
shares of stock in the retail jewelry corporations? 
Answer. I believe it was.” 

*•***•#••# 

“Wasn’t it customary for Mr. E. I. Kaufmann to consult 
Mr. Goldnamer with respect to the appointment of man¬ 
agers in stores? 

Answer. As to the ultimate appointment, yes, but as to 
the interviewing managers, no.” 

929 Mr. Gordon. I think that is a little misleading, 
because Mr. Rover did, not intentionally so,— 

Mr. Rover. No. 

• ###•••••• 
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Mr. Gordon. You see, the questions—if you start on the 
page before,— 

Mr. Rover. No. 

Mr. Gordon. —he would say, “Some men were inter¬ 
viewed by the managers of the respective stores.” 

Mr. Rover. That is right. 

Mr. Gordon. “Men that were being considered as man¬ 
agers were interviewed usually by Mr. E. I. Kaufmann.” 

Mr. Rover. That is right. 

Mr. Gordon. Then he said, “And Goldnamer, too”’ 

And he said, “I do not believe so. He may have been 
consulted, but I do not know.” 

And then they said, “Wasn’t it customary for E. I. Kauf¬ 
mann to consult Mr. Goldnamer with respect to the appoint¬ 
ment of managers in stores?” 

930 Mr. Rover. That is right. 

Mr. Gordon. “As to the ultimate appointment, 
yes, but as to interviewing managers, no.” 

Mr. Rover. That is right. That’s exactly what I said. 

Mr. Gordon. Thank you. I am sorry; I probably mis¬ 
understood you. 

Mr. Rover. All right. Now, at 322, question— 

Mr. Gordon. And then it goes on to say, “During the 
period from 1929 to the incorporation of Kay Associates, 
did you take part in these interviews’” 

“If they had to do with the stores that I was active in, 
yes.” 

Mr. Rover. That’s right. 

Now, 322, question 2: 

“Referring now to the group of stores organized from 
October, 1936, up to the present time, you, Mr. E. I. Kauf¬ 
mann and Mr. Goldnamer consented to the organization of 
each of those retail jewelry corporations, did you not? 

Answer. Well, frankly, I do not like the word ‘consented.’ 
We did not consent. We agreed, and went along.” 

• ••*•••••* 

“Since the incorporation of the E. M. Rosenthal Jewelry 
Company in 1923, was there ever a time,- according to your 



recollection, when your father, Mr. E. I. Kaufmann, and 
Mr. Goldnamer were not members of the group who de¬ 
termined whether or not a retail jewelry corporation should 
be organized?” 

931 And the answer was, 

“They were part of a larger group that de¬ 
termined it.” 

“Is it right to say that the shares of stock in the various 
retail jewelry corporations at any time issued directly to 
you were issued on your own account and not as nominee 
for Saul Kaufmann or anyone else? 

Answer. That is correct. 

Question. On the other hand, the shares of stock which 
were issued to your wife, Isabel Kaufmann, were 

932 issued to her as your nominee, that is, you directed 
that share to which you otherwise would be entitled 

in vour own name to be issued to her? 

Answer. That is right. 

Question. Does that also hold true of Estelle Gingold? 
Answer. Estelle Gingold got very little stock. She got 
it as nominee in Lancaster, when Lancaster was opened 
years ago. 

Question. Nominee of whom? 

Answer. Of her husband. Her husband had it, Malcolm 
Reiser. 

/ 

Question. As nominee of her husband, Malcolm Reiser? 
Was he a manager? 

Answer. Yes, and then she got stock in the Swope Com¬ 
pany as nominee of Saul Kaufmann, and since that time 
what little stock she has gotten, she got it through my per¬ 
sonal allotment. 

Question. That is, as nominee for you? 

Answer. That is right.” 

So I am finishing there at the answer to question 1 on 
page 346. And I go to volume 3. Page 483, volume 3; ques¬ 
tion 4 and question 5 on page 483: 
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‘ ‘ When did you become a participant with Mr. Goldnamer 
and Mr. E. I. Kaufmann in the determination of the allot¬ 
ments? 

Answer. The exhibit that you have would indicate that. 
I think it was about 1936 or 1937. 

Question. Well, once you commenced and assumed 

933 that position, you retained it, and you have the same 
position today? 

Answer. That is right.” 

«•#**•#•** 

934 Cyril H. Wideman was recalled as a witness for 
and on behalf of the plaintiffs. 

* • * . • • • * • • • 

935 By Mr. Bayre Levin: 

Q. Mr. Wideman, will you new refer to Schedule 11 and 
briefly give such explanation of that schedule as you think 
necessary? A. Schedule 11 is a record of the annual 
amounts paid by the various retail jewelry corporations into 
a fund designated from time to time as a safety fund, re¬ 
serve fund, or revolving fund. 

936 Mr. Wilkes. I thought you made some reference to 
an agency account. 

The Witness. Well, in other words, that—there was an 
ink correction made on something, Mr. Wilkes, to “E. I. 
Kaufmann and M. S. Goldnamer, Agents,” and that is now 
being extinguished with nothing there and only using the 
warding in parentheses. 

• •**•*#••• 

937 That explanation, your Honor, will be found in 
Schedule 21-A, page 1; Schedule A, page 2; Schedule 

21-B, page 1; Schedule 21-E, page 1; Schedule F, page 1. 
Mr. Wilkes. 21-F? 

Mr. Bayre Levin. 21-F, page 1. Schedule 21-E, page 1. 
Now, the schedules I have referred to and those pages 
consist of reproductions of resolutions and letters indi- 



506 


eating in what way the fund was established and on whose 
authority, and in asking for the introduction of Schedule 
11 I should want the schedules I have latterly enumerated 
and those pages introduced as well. 

*•**••*••• 

Mr. Gordon. All right. 

Mr. Bayre Levin. That will avoid a long explanation. 
Mr. Gordon. All right. Then the idea is that you offer 
in evidence Schedules 21-A, B, E, and F, and I have no 
objection to those schedules going in evidence. Is that what 
you want? 

*•##•••••• 

[Plaintiff’s Exhibit No. 3, Schedules 21-A, 21-B, 21-E, 
21-F, received.] 

938 The Court. 11, on page—which appear under the 
heading, under the original heading, “Under the con¬ 
trol of E. I. Kaufmann or M. S. Goldnamer, Agents,” the 
funds kept outside corporate records and in a non-corporate 
bank account are the funds referred to in those resolutions, 
in the resolutions under those exhibits? 

Mr. Gordon. That is right. That is what is commonlv 
called the revolving fund; isn’t that right, Mr. Levin? 

Mr. Bayre Levin. That is right. And those documents 
completely explain the origin and purpose of the fund. 

The Court. All right. 

939 By Mr. Gordon: 

Q. Well, now, as I understand it, during this period 1932 
to 1936 the stores contributed amounts which went to E. I. 
Kaufmann or to M. S. Goldnamer, as agent: is that right? 
A. As far as we were concerned, Mr. Gordon, they went 
into a set of books which controlled this so-called revolving 
fund which was outside of any other corporation records. 
****••*••• 
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(2. Well, then, Mr. Wideman, this first resolution of July, 
1033, authorizes Mr. Goldnamer to deposit such remittances 
in an account under the name M. S. Galdnamer, Agent, Kay 
Associated Stores; isn’t that right? A. Yes, sir. 

Q. All right. Well, then what’s the secret about? Par¬ 
don me. Then, why don’t you just say that it came to Mr. 
Goldnamer as agent of the Kay Associated Stores? A. 
Well, for the reason, Mr. Gordon, that as far as the books 
were concerned, the books said—the books show a revolv¬ 
ing fund, and undoubtedly the checks were issued by Mr. 
Goldnamer as agent, but we didn’t check any checks to see 
how they were signed. 

940 Mr. Gordon. Well, what I wanted to make per- 

fectlv clear was that it came to Mr. Goldnamer in his 
•> 

capacity as agent for the Kay Associated Stores. It so 
states in the resolution. 

The Court. Well, this witness says he doesn’t want to 
make that statement because he is testifying only as to what 
the books show. But is there anv reason whv counsel 

V * 

shouldn’t agree to that? 

Mr. Bayre Levin. That is perfectly true, if your Honor 
please. It went into this agency account in pursuance of 
the terms of the resolution. 

Mr. Gordon. All right. Then can’t it just be written 
above these first five columns, ‘‘To M. S. Goldnamer, Agent, 
Kay Associated Stores”? If that is done, I have no objec¬ 
tion to the exhibit. 

Mr. Bayre Levin. I don’t think that account was headed 
that way. It was just headed “M. S. Goldnamer, Agent,” 
and it is just because of that and because of difficulties about 
these headings that the auditors became very timid last 
night. 

The Court. Well, I think we understand it, anyway. The 
record shows exactly what it is. Now, even if it isn’t 
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941 headed that way, the record shows what it is, and I 
don’t see any trouble in that regard. 

Mr. Bayre Levin. I think the resolution is the best evi¬ 
dence. 

The Court. The resolution and what has been stated here 
by counsel as to their agreement just a moment ago. 
**#••••••• 

[Plaintiffs’ Exhibit No. 3, Schedule 11 received.] 

944 Q. And are the headings you have just stated 
[referring to Schedule 13] taken from the ledgers 

of the E. M. Rosenthal Jewelry Company and Ad-Masters 
Advertising and Publishing Corporation? A. Yes, sir. 

*«#•••• ••• 

Mr. Bayre Levin. I should have asked the witness be¬ 
fore that: Were the ledger accounts of Ad-Masters Ad¬ 
vertising and Publishing Corporation examined under your 
direction? 

The Witness. Only as to receipts. 

945 Q. From the retail jewelry corporations? A. Yes, 
sir. 

Q. And the second part of this schedule showing the 
receipts from 1936 to 1943 constitutes just a transcript 
of the receipts shown in the ledger of Ad-Masters Adver¬ 
tising and Publishing Corporation. A. And the records of 
Ad-Masters Advertising and Publishing Corporation; yes, 
sir. 

Q. Yes. Can yon state very briefly how the moneys which 
appear to have been received by the defendant company 
in the years 1929 to 1934, inclusive, were handled? A. Well, 
as the money was received it was credited to the adver¬ 
tising account or an account sometimes called “C. D. Kauf- 
mann advertising,” and then regular charges were made 
against that particular account for expenditures. 

Q. Do you know whether the receipts shown in the books 
of the defendant company were actually paid out? A. Yes. 
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Q. Does that appear from the record? A. Yes, they 
were paid out, but of course they were co-mingled with 
other—with other cash, so that you couldn’t particularly 
identify it as cash. 

Q. Yes, Well, have you any reason to believe, from ex¬ 
amining the books, that these moneys were not actually 
used for advertising? A. No, sir. 

Q. Yes. For the benefit of the stores who made the con¬ 
tributions? A. We didn’t check the disbursements 
946 as to wha the benefits were for. 

Q. And do you know whether the money was ex¬ 
panded in the ratio in which the money was received inso¬ 
far as the particular jewelry stores are concerned? A. I 
don’t quite understand your question. 

Q. Well, was there any relationship between the amount 
paid in, as shown in this schedule, by a particular retail 
jewelry store and the amount paid out for the benefit of 
a particular retail jewelry store? A. No, sir. 

• •#*•**#•* 

948 [Plaintiffs’ Exhibit No. 3, Schedule 13, identified, 
pages renumbered 1 and 2, received.] 

**#••#••#* 

956 Mr. Bayre Levin. Is it clear, then, that I am offer¬ 
ing Exhibit 17, to which the three letters enumerated 

957 are to be attached, in addition to a statement with 
the names of retail corporations; and I am offering 

in addition the schedules already mentioned, 21-C, 21-D, 
as part of the same schedule, and Schedule 36, page 4? 
«.**••••••• 

Mr. Gordon. Mr. Levin, may I ask the purpose of this 
exhibit? To me, I cannot see that it has the slightest 
relevancy in the case. There are no payments to the E. M. 
Rosenthal Jewelry Company. It is a fact in the case, that 
all of us know, that Kay Associates did this supervision; 
that during the year 1938 it was done in just the same way, 
but purported to be done by General Associates, and Kay 
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Associates was a branch of it. The other years it was done 
by Kay Associates. That the stores paid for the super¬ 
vision. Now, what earthly difference does it make what 
the amounts are? And I have no way of checking involved 
figures of this kind. I think it is totallv irrelevant. 

Mr. Bayre Levin. The exact amounts are imma- 
958 terial, but our theory of the case is, and it seems 
to be supported by the testimony and particularly 
that of Mr. Goldnamer, that both General Associates and 
Kay Associates were performing the functions of the E. M. 
Rosenthal Jewelry Company. 

This schedule and the accompanying schedules offered at 
the same time, in my opinion, establish that these corpora¬ 
tions, which were the alter egos of the E. M. Rosenthal 
Jewelry Company were carrying on this function of col¬ 
lecting administrative expenses in return for administra¬ 
tion. 

It is perfectly consistent with the theory of our case. 
We can’t establish the theory unless things of this kind 
can be placed before the Court. 

**••••##** 

962 [Plaintiffs’ Exhibit No. 3 Schedule 17 received.] 
[Plaintiffs’ Exhibit No. 3, Schedules 21-C and 21-D 

received.] 

*##••••*** 

963 By Mr. Gordon: 

Q. Isn’t it a fact in this first one [on Schedule 6], for 
instance, that you found this was done, the Kay Jewelry 
Company in California owed the Rosenthal Jewelry Com¬ 
pany $60,000 or something like that? A. We didn’t check 
that. 

Q. You weren’t interested in finding out the basis of do¬ 
ing this? 

Mr. Bayre Levin. I object to that. The auditors were 
instructed. 
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By Mr. Gordon: 

Q. At any rate you didn’t answer “no.” 

**#•#••#** 

[Plaintiffs’ Exhibit No. 3, Schedule 6, received.] 

■* # • •#****# 

964 By Mr. Gordon: 

Q. Mr. Wideinan, in your experience as an accountant 
haven’t you often heard of wholesale companies doing this 
in connection with retail companies? A. I have heard of 
companies subordinating their accounts; yes sir. 

Mr. Gordon. That is all. 

Mr. Bayre Levin. Mr. Gordon’s question was whether it 
was the usual thing. 

Mr. Gordon. No, I said whether he had often heard of 
it and he said he had. 

The Witness. I would not say I have often heard of it. 
I would say I have heard of it. 

Redirect Examination 

By Mr. Bayre Levin: 

Q. In the course of your experience as an auditor would 
you say it is a usual practice for wholesale companies to 
subordinate their claims in order to permit purchasers of 
merchandise to make loans? 

Mr. Gordon. I didn’t ask him if it was usual. I asked 
him if he had often heard of this. 

The Court. Mr. Levin may ask the question “Do 

965 vou know whether it is usual or unusual?” 

•< 

The Witness. I think subordination agreements 
are very unusual. 

The Court. That doesn’t mean much. He says he thinks 
thev are unusual. 

The Witness. From a business standpoint it is very 
very seldom that a creditor subordinates his accounts. 
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Rec.ross Examination 
Bv Mr. Gordon: 

Q. Yon moan to say it is very very seldom that a whole¬ 
saler will subordinate his accounts to a retailer that he had 
been dealing with for years and years and years? A. Yes, 
T would say it is unusual. 

Q. In the jewelry business? A. I can’t say about the 
jewelry business. 

Q. Now let me ask you this, was there any indication that 
anything was lost by doing any of this? A. No, sir. 

**•*•*••#* 

966 Bv Mr. Bavre Levin: 

Q. Mr. "VVideman, the records will show the amount of 
the capitalization of these companies for whose benefit 
these subordination resolutions were adopted. 

The record indicates, however, for your information, if 
you don’t remember it, that the paid-in capital in most 
cases was $50,000, in that neighborhood, sometimes less. 

In such cases where you heard of subordination by a 
wholesale company in order to enable its customer to bor¬ 
row money from the banks, have you heard of subordina¬ 
tions equal to the entire capital of the company? 

Mr. Gordon. I object. 

The Court. I think I will sustain the objection. I think 
vou have gone far enough with this. 

Mr. Bavre Levin. May I ask one further question bn 
Schedule 6? 

The Court. Proceed. 

By Mr. Bayre Levin: 

Q. There are 11 resolutions referred to. In one case 
the amount subordinated is not stated, and that is the ac¬ 
count referred to at the top of page 3. 

The total amount subordinated in the other 10 cases is 
how much, just as a matter of record? A. These sheets 
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show a total of $428,000. 

Mr. Bay re Levin. That is all. 

* * • *#*•#** 

967 Q. How much was the total? [Subordinated] 
A. $428,000. 

Q. There was $365,000 in the Trattner Stores in Cali¬ 
fornia and $40,000 in all the other stores? A. $388,000. 

Q. $388,000 is in the Trattner Stores of California and 
$40,000 in all the others? A. Yes, sir. 

* * * ******* 

968 Q. Will you explain schedule 34 and its purpose to 
the Court? A. Well, schedule 34 shows open ac¬ 
count charges by these various companies enumerated 
against debtors as also enumerated, and these accounts are 
distinct from notes representing open charge accounts. 

* * * ******* 

969 Q. Now General Associates, will you explain that 
briefly? A. The records of the Rosenthal Jewelry 

970 Company indicate a charge was made July 28, 1933, 
of $500. 

Q. You don’t have to enumerate the amounts, Mr. Wide- 
man. A. Or the total in this group is $50,134.22. 

**#•••*•*• 

Q. And what was the basis for the charges? A. The 
Journal entrv in the book. 

Q. Indicating? A. Indicating a charge against General 
Associates. 

Q. Do you know whether it was for money loaned? A. It 
could be. The charges were made for money, plus other 
entries that might have been made. 

Q. Then you have a similar charge in the books of Kay 
Associates against M. S. Goldnamer, Agent, M. S. Gold- 
namer described as agent? A. Yes, sir. 

Q. Of $18,416.21? A. Yes, sir. 

Q. Then you have another series of charges against Mr. 
Goldnamer, not designated as agent, appearing on the 



books of E. M. Rosenthal Jewelry Company? A. Yes, sir. 

Q. Now will you explain the further item E. I. Kaufmann 
and M. S. Goldnamer, agents for the Executive Committee 
of General Associates, Inc., in liquidation? A. That 
971 was a charge made on the records of E. I. Kaufmann 
and M. !S. Goldnamer, Agent for the Executive Com¬ 
mittee in liquidation against M. S. Goldnamer in the amount 
of $7,500 on November 9, 1939. 

Q. Do you know from their records what that was for 
and how that charge arose? A. No, sir. 

Q. The Homer Optical Company is included, because it 
is a company owned by the same stockholders as the de¬ 
fendant company? A. Yes, sir. 

Q. Now the charge against C. D. Kaufmann and Estelle 
Gingold on page 2 of Schedule 34 represents a charge by 
Mr. Kaufmann and Mr. Goldnamer as agents. A. Yes, sir. 

Q. For the Executive Committee of General Associates? 
A. Yes, sir. 

Q. And the final item on page 2 represents charges made 
by General Associates, Inc., with charge made by Kay Asso¬ 
ciates, Inc., against the defendant? A. Yes, sir 

Q. Now will you quickly run through page 3 and give 
such explanation as you think may be helpful? A. The 
charges here are against Mr. E. I. Kaufmann which from 
the various companies total $65,149.26. 

Charges against Joel Kaufmann from Kay Associates 
are $610: Lillian S. Kaufmann Estate, charges made by 


Kay Associates of $65,000. 

Kay Retail Stores Division, charge made by Kay 
972 Associates, Inc., of $1,280.56. 

Robert Newman, charge made by E. M. Rosenthal 

7 C V 

Jewelry Company, $10,500. 

E. M. Rosenthal Jewelry Company, charge by the jewelry 
company of $4,400, the total charges against the Rosenthal 
Jewelry Company by the various companies totaling 
$96,973.07. 

Q. I can’t understand why you have the name, E. M. 
Rosenthal Jewelry Company repeated in that last entry. 



A. That seems peculiar, but I think there must be some 
sort of agency account because this was transcribed from 
the books in just this maimer. 

Q. Now looking at the next page, page 3 of Schedule 34, 
do you know whether any of these charges will appear in 
any of the schedules introduced or to be introduced in tlie 
form of notes payable by these individuals? A. I can’t 
answer that. I don’t know. 

Q. Do you know for example, whether the Estate of 
Lillian Kaufmann, Mr. E. I. Kaufmann and .Joel Kauf- 
mann appear as having given notes in any of the schedules 
you have prepared? 

Perhaps Mr. Gordon may permit me to say that Mr. 
Leighton, who worked on these figures, says there are no 
duplications, that is, none of the charges in Schedule 34 
appear as a basis for charges in any of the other schedules 
submitted or to be submitted. 

With that statement from Mr. Leighton and having 
worked up this schedule with him, are you in position to 
answer that question now? A. There were no 
073 duplications. 

»*#••#***# 

Q. Now, Mr. Wideman, you have no record indicating 
that any of these charges were improperly made? A. No, 
sir. 

Q. That is you have no information that the company 
which advanced the monev, or was the benefieiarv of the 
charge referred to suffered through these charges or the 
advances. That is right, isn’t it? A. That is right. 

***••*«#** 

974 Q. You included the name of Robert Newman here 
because he is the President of the Elm Corporation? 
A. Yes, sir. 

Q. He wasn’t at that time a director of E. M. Rosenthal 
Jewelry Company? A. No, sir. 

Q. Do you know what this charge of $18,500 is for? A. 
No, sir. 
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By Mr. Gordon: 

Q. As I understand it, you don’t know what any of these 
charges are for, do you? A. We didn’t check the charges 
as to what they were for, Mr. Gordon. 

Q. And when you were asked what they were for, you 
said, as 1 wrote it down “They were for money plus other 
entries.” A. Monies or other charges. 

**•**•*•*## 

976 The Court. I am inclined to think this has so little 
to do with the case I should not admit it. That will 

he my ruling for the present. 

***#••**#* 

Mr. Gordon. There is no doubt in the world that ad¬ 
vances were made back and forth all the time. Evervbodv 

• • 

knows that. 

***••••••# 

977 Q. Now Schedule 35 would you look at that, Mr. 
Wideman, and this is substituted for Schedule 35 

originally in Exhibit 3. 

The original schedule 35 will be withdrawn. 

Xow would you explain this schedule? A. This is a 
schedule of notes receivable of the E. M. Rosenthal Jewelry 
Company, Kay Associates, Inc., and General Associates, 
Inc., from individuals or companies from January 1, 1926 
to June 30, 1943, and excludes notes of retail jewelry cor¬ 
porations and notes referred to in Schedules 8 and 9. 

Q. Or anv other schedule. A. Or anv other schedule. 

Q. And the first series of entries on page 1 sets 

978 forth a record of the notes of General Associates, 
Inc., to the E. M. Rosenthal Jetvelry Company. Ts 

that right? A. Yes, sir. 

Q. Amounting to $694,500, including a note of $125,000 
borrowed by Kay Associates, Inc., and $29,000 by Kay 
Associates, Inc. A. No, you have that wrong. Borrowed 
by General Associates from Kay Associates. 
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Q. That is, except for the two notes last referred to, 
October 15, 1926, for $125,000 and September 10, 1938, for 
$29,000, the first series of entries refers to notes given 
for money borrowed by the E. M. Rosenthal Jewelry Com¬ 
pany from General Associates. Is that right? A. Just the 
other way around. The creditor was the Rosenthal Jewelry 
Company. It was borrowed by General Associates. 

Q. And that comes to $694,500 on that first series? A. 
Yes, sir. 

Q. Will you explain the second note, M. S. Goldnamer? 
A. The second note indicates that M. S. Goldnamer bor¬ 
rowed from the E. M. Rosenthal Jewelry Company over a 
period of time $86,906.45. 

Q. Refer briefly to subsequent entries, Mr. Wideman. 
A. The subsequent entries indicate borrowings by M. S. 
Goldnamer, Agent, in the total amount of $45,000. 

The Homer Optical Company from E. M. Rosen- 
979 thal Jewelry Company, $8,500. 

E. I. Kaufmann and M. S. Goldnamer, Agents, for 
the Executive Committee of the General Associates, Inc., in 
liquidation, from the E. M. Rosenthal Jewelry Company, 
$97,500. 

Kaufmann-Goldnamer Company, from E. M. Rosenthal 
Jewelry Company and General Associates, Inc., a total of 
$205,487.58. 

The next page shows Cecil D. Kaufmann from Rosenthal 
Jewelry Company and General Associates, $5,000. 

E. I. Kaufmann from E. M. Rosenthal Jewelry Company, 
Geenral Associates and Kay Associates, $167,955.72. 

Lillian S. Kaufmann Estate from Kay Associates $52,000. 

Saul Kaufmann from E. M. Rosenthal Jewelry Company 

$ 10 , 000 . 

Kay Associates from E. M. Rosenthal Jewelry Company 
and Kav Associates, $42,500. 

Kay Retail Stores Division from Kay Associates, Inc., 

$ 6 , 000 . 

Hilda K. Mullins from General Associates, Inc., $300. 
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Hilda K. Mullins, Agent, from General Associates, Inc., 
and Kay Associates, Inc., $56,205, and I think probably 
that should be stricken on the theory—we will strike out 
Harry Newman from the E. M. Rosenthal Jewelry Com¬ 
pany. 

E. M. Rosenthal Jewelry Company from Kay Associates, 
Inc., $1,436,000. 

Q. Are these entries taken from the ledger of E. M. 

Rosenthal Jewelry Company, General Associates, Inc., and 

Kav Associates, Inc.? A. Yes sir. 

* ' 

980 Q. And Kaufmann-Goldnamer, Agents, which re¬ 
flects notes received by these companies. Is that 

right? A. Yes, sir. 

#••••••••• 

By Mr. Gordon: 

Q. Mr. Wideman, do every one of these items represent 
a loan or are any of them renewals? A. They were not 
cheeked out to determine whether they were renewals. It 
is a transcript of the ledger account. 

Q. So you can’t tell whether they are renewals or not? 
You just don’t know? A. No, that would require a con¬ 
siderable amount of time to determine. 
*•#••••**• 

981 Q. Assuming that some of them may be renewals, 
vou certainly would not sav it was good accounting 

to get a total composed of original notes plus renewals, 
would you? A. I am not going to assume that until I check 
it. 

Mr. Gordon. May he be directed to answer that question, 
your Honor? 

Mr. Rover. Do you understand the question? 

The Witness. May I have it? 

Mr. Rover. Read it. 

(Pending question read.) 

The Witness. I don’t know whether I would say it just 
that way. Whether it was, you can’t tell. It might not 
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tell what was borrowed on an annual basis. If it was a 
renewal where one note was given for another, it might 
be a substitution. You might have another case where a 
note was given for an increased amount. 

By Mr. Gordon: 

Q. You would rather not say whether it is good account¬ 
ing or not? Is that right? A. Are you asking whether the 
total as shown would be good accounting from the stand¬ 
point of reflecting the amount payable? 

Q. Let me put the question to you, and listen to me 
982 closely and see if we can get this settled. 

Suppose Spencer Gordon . borrows $20,000—of 
course I could not get that much—suppose he borrowed 
$100, and you put down Spencer Gordon $100. That in¬ 
dicates something, doesn’t it? A. Yes, sir. 

Q. All right, now, suppose Spencer Gordon pays that 
and borrows another $100 a year later, and you put that 
down and you add the two and you have $200. What does 
that $200 indicate? A. That Spencer Gordon borrowed 
$ 200 . 

Q. Borrowed a total of 200 at some time. A. All right. 

Q. Now, instead of that Spencer Gordon borrows $100 
and goes down three months later and gets the loan re¬ 
newed and you add another $100, does that $200 indicate 
anything? A. It simply means you have $100 as a loan 
for a longer period of time as distinguished from two 
loans. 

The Court. I'think the Court understands. 

Mr. Gordon. The point is, what I am trying to bring 
out, these totals don’t really indicate anything. 

By Mr. Gordon: 

Q. Do they? A. Yes, they do. 

Q. In the absence of knowing whether they are renewals 
or original loans do the totals indicate anything? A. Yes, 
they indicate it is a record of the notes entered on the books 
of the company in the total amount shown. 
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Q. I won't spar with you any more on that. 

983 I think it is sufficiently clear. You have stated 
there is no duplication on these schedules. Is that 

right? A. Yes, sir. 

Q. I am looking at Schedule 34 which was rejected. 

This is the first time I have ever seen these schedules, 
but I note it appears the Lillian Kaufmann estate on April 
16, 1942, borrowed from Kay Associates $53,000. 

Then on schedule 35 it says that Lillian Kaufmann Estate 
gave a note on June 29, 1941, for $15,000. 

Don’t you suppose what probably happened was that 
after they borrowed the money a few months later they 
came in and gave the note for the same amount for the out¬ 
standing part of the loan? A. It could be. I don’t know. 

Q. You don’t know. That is right, isn’t it? 

Mr. Rover. The earlier amount is smaller than the later 
amount. 

Mr. Gordon. The earlier amount is $52,000. 

Mr. Rover. You are talking about an amount I under¬ 
stand from schedule 35. 

Mr. Gordon. Maybe I have it wrong, but the witness says 
he doesn’t know. 

Mr. Rover. Maybe you don’t have it wrong, but you just 
have it backwards. 

Mr. Gordon. Maybe I have it backwards, but he still 
doesn’t know. 

By Mr. Gordon: 

Q. This list consists of entries having to do with loans 
by Kay Associates to the E. M. Rosenthal Jewelry 

984 Company. Is that rights? A. Loans of Kay Asso¬ 
ciates to Rosenthal Jewelry. 

Q. That is right. A. Yes, sir. 

Q. You know the funds the Kay Associates got came 
from the stores? A. Yes, sir. 

Q. All right. What that means is indirectly the stores 
loaned E. M. Rosenthal indirectly $1,436,000. Is that right? 
A. Yes, sir. 
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Q. Do you tliink there is any duplication there? A. No. 

Q. Do you know whether any are renewals? A. We 
didn’t check for anv renewals. 

•s 

Mr. Gordon. I object to the whole schedule. It is evi¬ 
dence in the case there were frequently loans made one 
organization from another. 

The Court. Unless this witness can testify from the 
exhibit they were loans actually made, I don’t think it has 
any value. It may be made up of renewals, but it doesn’t 
show the Court what the real situation was. 

I think what we will need here if money was advanced 
or loaned by the E. M. Rosenthal Jewelry Company to 
these various parties it might be well to show what they 
actually obtained, and I suppose the books do show that. 
«.*#••••••• 

9S9 By Mr. Bayre Levin: 

Q. I think you did discuss Schedule 35. There was some 
reference as to whether or not the schedule included a 
record of renewals of the same indebtedness set out. Now 
will you proceed to explain the schedule further on the 
basis of information which you have obtained? A. Last 
evening my assistant and myself worked late into 
990 the night looking over our analysis sheets to de¬ 
termine which of these notes were renewals, if any; 
and based on the examination which we were able to make, 
our records indicating in most cases—and I’ll explain the 
exceptions—whether the notes were for cash or were paid 
in cash, this being true in all the later years, and in the 
case of the earlier years we having the record of payment 
but not always of whether or not it was in cash. However, 
in these earlier years where we have a record of the date 
of payment, we looked to see whether on that particular 
date of payment another note had been entered, indicating 
that it could possibly have been a renewal, and if there 
should be any cases of that kind I’ll disclose—I will discuss 
them in the exception. 
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By Mr. Gordon: 

Q. Well, are you now prepared to say in every case 
whether it was a renewal or not? A. Except in the ex¬ 
ceptions that I’ll give, that there were no renewals. 

Q. You mean you know now as to each one of these 
whether or not it was a renewal? Do you know that, or 
don’t you? A. Yes, with the exceptions that I am going to 
talk about. In other words, I didn’t look at notes under 
a thousand dollars. As a matter of fact, Mr. Brown has 
some of our papers, that we couldn't look at some of the 
things that we would like to look at. Now, that is no fault 
of his: we gave them to him the other day and didn’t realize 
we were going to be obliged to check something. 

991 The Witness. If you will refer to the schedule, 
you notice in the first grouping of notes where Gen¬ 
eral Associates was the borrower and borrowed from E. M. 
Rosenthal Jewelry, that there was a note given on Decem¬ 
ber 16, 1938, for $120,000. 

A. In the early part of 1939 there was $22,500 paid on 
this note, and a renewal note given to Kaufmann-Gold- 
namer, agent, for $97,500, which is shown down below. A 
renewal—given by Kaufmann-Goldnamer, agent, to Rosen¬ 
thal Jewelry for $97,500, which, as I say, is the next to the 
last note on page 1. So that in that case the 97,500-Dollar 
down below is a renewal of a note up above. 

Another situation in which I don’t know whether it was 
a renewal or not involves the second—the last note on the 
first page. A note was given by Kaufmann-Goldnamer 
Company to General Associates on December 1, 1936, for 
$83,781.29. On January 13, 1937, $5,7S1.27 was paid in 
cash, and a new note finds its way into Rosenthal Jewelry 
Company, which is right above, for $78,000. Whether this 
was a new note— 
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By Mr. Bay re Levin: 

Q. That is the entry of January 15, 1937? 

A. Whether this note of $78,000 was a new note given 
to Rosenthal Jewelry and the cash proceeds turned over 
to General Associates, or whether General Asso- 

992 dates transferred the note for cash to Rosenthal 
Jewelry, our records do not indicate. 

The only other case of an actual renewal that we found 
is in the situation of Air. E. I. Kaufmann. That’s on page 
2. In February, 1935, $25,000 was loaned to him. On 
April 6, 1935, $19,666.95 was paid in cash, and the differ¬ 
ence of $5,333.05 was transferred to his open account, and 
that amount will be included among the open-accounts 
charges shown on Schedule 34. 

Now, just for the sake of clarifying the record, I’d like 
to mention that on page 2 it indicates that Hilda Mullins, 
as agent, borrowed from General Associates on October 21, 
1936, $28,075. That note is involved in the transaction in 
connection with the opening of the five stores that we have 
talked about under the other notes, but this particular note 
is not listed among those there, except that it was involved 
in the transaction. 

By Mr. Gordon: 

Q. Well, isn’t that part of the two hundred and three 
thousand that appears on another schedule? 

A. It’s a part of—it’s a part of money that was loaned 
by General Associates in the form of money that was re¬ 
ceived—it was reecived by Hilda Mullins from Kay 

993 Associated stores or Kay Associates as well as from 
—as well as from—yes, from Kay—yes, from Kay 

Associates, Incorporated, money borrowed from the insur¬ 
ance fund, money borrowed from the—I think, Goldnamer, 
agent. 
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Q. Now, Mr. Wideman, what you are saying, according 
to my information, is just utterly wrong. Do you really 
know that what you have just said is so? A. If I can 
have another schedule— 

* •####*#*# 

Mr. Bayre Levin. lie can have another schedule. We 
will show him this (indicating). 

May I ask, your Honor, that reference be made to the 
second last entry on Schedule 8. Your Honor admitted 
Schedule 8, but there was some discussion as to the par¬ 
ticulars given opposite an entry of $100,000. The schedule 
was admitted, subject to Mr. Borwn, representing the de¬ 
fendants, and Mr. Wideman agreeing upon certain facts. 
1 understand that those facts had been agreed upon. Now, 
the item just referred to— 

Mr. Gordon. Well, Mr. Brown tells me they haven’t been 
agreed upon yet, Mr. Levin. Is that right? 

Mr. Brown. We have discussed certain facts, and Mr. 
Wideman was to go back and review the schedule, and 
then I was to check it after that discussion. He handed 
me the schedule this morning, and I haven’t had a chance 
to check it. 

Mr. Bayre Levin. Yes. Well, then I would like Mr. 
Gordon, in dealing with this particular item, to tie it up 
with the second last item on Schedule 8, because the 
994 schedule was admitted as correct except with respect 
to that hundred thousand dollar item. These others 
have been together, and I think that Mr. Wideman should 
now refer to Schedule 8 and indicate what facts he has 
with respect to that item. 

The Witness. Your Honor, that’s rather an involved 
situation. Mr. Brown and I went over it carefullv the other 
evening. I am familiar with the facts, but I just don’t 
want to take them from memory. Now, I’d be glad over 
the recess here to get them—to get the facts down in proper 
order and then discuss them. 
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By Mr. Bay re Levin: 

Q. Well, you have the facts, down in order, have you not, 
and did you not give Mr. Brown a copy of the facts and 
discuss them with him? A. Well, these are the facts only 
in connection with the journal entry and doesn’t give the 
full detail as to what happened in regard to the financing 
of the stores. 

• *•*#****• 

995 Mr. Bay re Levin. Xo. I am talking about the 
item on 35, Hilda K. Mullins, agent, October 21,1936. 

The Court. What item are you discussing, did you say? 
Mr. Bayre Levin. With respect to Schedule 35, on 
page 2. 

The Court. Yes. Hilda K. Mullins. 

Mr. Bayre Levin. Yes. The witness has stated that one 
of the exceptions might be, depending upon the inference 
to be drawn from the facts, as I understand his testi- 

996 monv, the item of October 21, 1936, under the name 
of Hilda K. Mullins, on page 2 of Schedule 35. Now, 

the facts which he is about to mention would be the facts 
which would be set forth as part of his testimony in rela¬ 
tion to Schedule 8, involving an item of $100,000. That was 
the only item on Schedule 8 which was subject to question, 
as 1 understand it, by my friend. 

Mr. Gordon. Xo. There were two items at the end; two, 
each of a hundred thousand dollars, that were subject to 
question. 

Mr. Bayre Levin. I think you will see, if you look at the 
record, Mr. Gordon, that there was only one item of 
$100,000 subject to question. 

Mr. Gordon. Well, it is all right now. We have checked 
the second one, and it is all right. So go ahead with the 
document. 

By Mr. Bayre Levin: 

Q. Will you proceed, Mr. Wideman? A. What is the 
question ? 
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Q. Well, you were explaining why the item of $2S,075 
on page 2, Schedule 35, under the name of Hilda K. 

997 Mullins, agent, might be another exception. A. In 
checking over this record to determine what we were 

going to do, my idea was to take it out of here as not being 
appropriate, on the theory that it was a part of that 
transaction that was mentioned on Schedule 8, and I did 
nothing further about checking up that entire transaction. 

Q. Yes. So that, not knowing whether it is an excep¬ 
tion or not, Mr. Wideman, as an auditor, you have to take 
the position that that item may be included in the hundred 
thousand dollar item in Schedule 8? A. That’s right. 
#•#•*#••#» 

Q. Yes. Now, are there any other exceptions—are there 
any other cases listed in Schedule 35, other than the ones 
you have mentioned, which according to your examination 
are or might be renewals of other charges in that schedule 
or any other schedule? A. I’ll qualify that by saying that 
outside of these items that I have mentioned we checked 
no items under a thousand dollars. We have a few per¬ 
sonal loans that we haven’t got the detail on. One of them 
is $3,000 for Mr. Goldnamer. One of them is Goldnamcr 
—the Kaufmann-Goldnamer loan of $8,000. One is C. D. 
Kaufmann of twentv-five hundred. Ane one note given bv 
the E. M. Rosenthal Jewelry to Kav Associates of twenty- 
five thousand dated April 23, 1941. 

Q. And on those items you haven’t completed your check 
and are not sure? A. That’s right. 

998 Q. Yes. So that we will have to take the position 
that those might be duplicates or renewals? A. Yes, 

sir. 

Q. Yes. Now, are there any other cases set out in Sched¬ 
ule 35 which are established to you as being renewals or 
duplicates of other items or which might be, on the basis 
of lack of complete information, renewals or duplicates? 
A. No, sir. The only thing I would like to say in connec¬ 
tion with that is the fact that I worked pretty late last 
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night, and we did check out every item here, but it is 
barely possible that one small item or something of that 
kind we may not have just picked up the actual item, but 
I am willing to state that there were no renewals other than 
what we have mentioned. 

\ 

By Mr. Gordon: 

Q. Well, you take those Kay Associates loans to the E. 
M. Rosenthal Jewelry Company. You don’t mean that 
there is any such sum as a million four hundred and thirty 
six thousand owing by the Rosenthal Company to Kay 
Associates, do you? A. No, sir. 

Q. Or that there has ever been? A. Or that there— 
999 Q. You don’t mean there has ever been any such 
sum as that owing, do you? A. I can’t answer that 
as to what the balances might have been at any one time, 
Mr. Gordon. 

Mr. Bay re Levin. This is only a record of the trans¬ 
actions, your Honor, and may I make myself perfectly 
clear? 

The Court. Well, I know, but, Mr. Levin, you have stated, 
and the witness has stated— 

Mr. Bayre Levin. It is only to show the general behavior 
and the intermingling of funds. 

The Court. Mr. Gordon may cross-examine, of course. 

Mr. Gordon. You see, of course, if the Court please, I 
object to the use of these totals which give a totally mis¬ 
leading impression. 

Bv Mr. Gordon: 

Q. Mr. Wideman, isn’t it a fact that this loan of a hundred 
thousand dollars from Kay Associates to Rosenthal, for 
all you know, may have been paid back a week later? A. 
I have a record of the payments, and that’s true. 

Mr. Bayre Levin. I am willing that the totals be stricken 
out, your Honor. I see the point of Mr. Gordon. 

Mr. Gordon. All right. 
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Mr. Bay re Levin. These do not represent— 

Mr. Gordon. Now you are willing to strike out all the 
totals, just physically knock them off, and as far as you 
know all these loans have been paid? 

The Witness. Practically so. 

Mr. Bay re Levin. For the purpose of this case 1 

1000 am willing to admit that they have been paid, your 
Honor. 

The Court. Yes. All right. 

Mr. Gordon. All right. 

Mr. Bay re Levin. And I am willing that the totals be 
stricken out. 

The Court. All right. Then, before this schedule is ad¬ 
mitted I think that you should take it— 

Mr. Gordon. Physically. 

The Court. —and make the corrections that have been 
noted by the witness. 

Mr. Wilkes: May it please the Court, may I ask Mr. 
Levin if he would be willing to stipulate something in con¬ 
nection with the account of H. K. Mullins, agent? The ex¬ 
planation as given here is one that, if it were completed, I 
could not completely follow; and it has been my under¬ 
standing that both auditors checked the accounts of Mrs. 
Mullins, agent, which involved the handling of funds from 
people who were purchasing stock, and the transmitting of 
those funds to the individually newly opened retail jewelry 
corporations, for a period of over twenty years, and some 
of those funds were handled in the name of H. K. Mullins, 
agent, and others in the name of M. S. Goldnamer, agent. 

Now, can it be stipulated that with respect to all of those 
accounts there was a complete accounting as to all moneys 
that were received and the disbursement of all those moneys 
received to the individual retail jewelry corporations? 

Mr. Bavre Levin. I will stipulate, your Honor, the 

1001 accuracv of all the facts stated bv Mr. Wilkes. 

* * 

Mr. Gordon. That is correct. 

* • • # * * • • • * • 
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The Court. All right. Well, I think now, so that this 
exhibit will not be misleading, these items that the witness 
suggested, lias spoken of, about the $120,000 item, including 
the Hilda Mullins—those items should be physically 
stricken or lines drawn across them so that— 

Mr. Havre Levin. Yes, and the totals stricken out. 

The Court. And the totals stricken. 

1002 [Plaintiffs’ Exhibit No. 3, Schedule 35, as cor¬ 
rected, received] 

»#**##♦•## 
By Mr. Bay re Levin: 

Q. Mr. Wideman, since the adjournment of court yester¬ 
day have you and Mr. Leighton examined the entries on 
Schedule 34- to determine whether there are renewals or 
duplicates which would be misleading? A. Yes, sir. 

Q. Yes. And will you state your conclusions as a result 
of that investigation? A. Since these are sundry-debtor 
accounts, of course, there is no such a thing as a renewal 
of the account itself. 

Mr. Gordon. Well, there wasn’t any problem about re¬ 
newals about this one. It was all kinds of other things about 
it. There were a dozen things about it. 

1003 The Witness. Well, since there wasn’t—since there 
would be no renewals involved, why, it would be a 

case of trying to determine whether or not any of the 
amounts that are shown here had connections with the 
notes, and that we attempted to do, and of course, we do 
have the situation on E. I. Kaufmann of the—on page 3, 
that the $5,333.05 represents the balance of the note account 
that was transferred to open account. 

By Mr. Bay re Levin: 

Q. Just a minute now, Mr. Wideman. Now, you say, “of 
course,” as if the Court and counsel can be expected to 
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know that. If you have comments to make, would you 
start at the beginning of the schedule on page 1 and go 
through the schedule and state the facts? A. Well, in this 
situation, starting with General Associates, which is the 
first account, the smaller items, again, we did not check 
under a thousand dollars. The item of $19,892.29, we de¬ 
termined the date that it was paid and then checked to see 
whether there was a note given by General Associates to 
the E. M. Rosenthal Jewelry Company on the dates that 
the payments were made. Not finding it, we naturally 
assumed that the payment was in some other form other 
than by note, and therefore no note duplicated this charge. 
The same thing is true with all the accounts. The only 
thing it might be well for me to do is to tell you those that 
we did not check because of insufficient time or lack of 
detail in our records, other than the amounts under a 
thousand dollars. On this first account the last item 
1004 of 1938, $4,000, we did not check. 

Q. Where is that? What is the date of that item? 
A. April 20, 1938. 

Q. Yes. A. And the M. S. Goldnamer account dated 
November 23, 1933, $5,000. 

Q. You now refer to an entry under date of November 25, 
1933, in the amount of $5,000? A. Yes, sir. And we prob¬ 
ably could have determined that if we had all of our 
records. 

Q. But you didn’t determine that? A. No, sir. We didn’t 
check it, because we didn’t have the records. 

The Homer Optical account—the Homer Optical charge 
on August the 1st, 1940, of $1200, was not checked. The 
0. D. Kaufmann accounts were not checked. 

Q. All of them? A. All of them, because they involved 
apparently the liquidation of General Associates, and we 
didn't have those records. 

Q. Yes. A. E. I. Kaufmann January 22, 1926, $1800; 
December the 10th, $1257, we did not check. The next item 
of $5,333.05 we discussed before, or shall we discuss it 
again ? This item represents, as I mentioned before, the 
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balance of a note account, so that the note $25,000 was ex¬ 
tinguished by a payment of some $19,000 and a charge to 
tins account of $5,000. 

Q. Now, is that charge under April 25, 1935, which you 
say represents the balance of a note account, dupli- 

1005 rated any place? A. Yes, it would be duplicated in 
the notes, the notes being for $25,000 and this being 

a portion of that note. 

Q. Yes. So that should come out? A. Yes, sir. 

Q. Now will you proceed further with those entries and, 
where there is any doubt as to possible duplication or in¬ 
clusion in any other item, bring it to the attention of the 
Court? A. Those are the only exceptions. 

Q. Now, did you check the item of Joel Kaufmann in the 
amount of $610? A. It so happened we did check that and 
found that it was paid June 30, Nineteen forty—it was 
paid on the same date. 

Mr. Gordon. Paid on the same day? 

The Witness. June 30, 1941. 

By Mr. Bayre Levin: 

Q. And the two items under the estate of Lillian S. Kauf¬ 
mann? A. The one charge is dated April 19, 1942, for 
$53,000, and was paid on May 29, 1942, and the other charge 
of $12,000 on April 25,1942, was paid also on May 29, 1942. 

Q. Now will you proceed with the other explanations or, 
if there are none in your opinion necessary, state so? A. 
There are no further exceptions on page 3. 

Q. Now, did you check the items on page 3 under $1,000? 
Did you check every item ? A. It so happens we did; 

1006 yes, sir. But, on the other hand, I would say this: 
that we checked the payment, but we did not in these 

small items look to see whether on the date of payment 
another note was issued—a note was issued for a corre¬ 
sponding amount or for a sum that might take up that 
amount, because these amounts were too small. 

Q. Well, now, which amounts do you refer to? Because 
we want to have them excluded if there is any uncertainty. 


A. 'Well, going down to borrowings by the E. M. Rosenthal 
Jewelry from General Associates. 

Q. Yes.' A. Dated September 22, 193S, the $884.92, the 
next item. 

Q. You didn’t check the item to see whether a note was 
given: is that right? A. We did not check. 

Q. Did not check. All right; proceed. A. We did not 
check for the $580.13. 

Q. Yes. A. We didn’t check for the $60, the $500. 

Q. Yes? A. The $936.50. 

Q. Yes ? A. The $112.43, nor the $999.59. 

Q. So you don’t know whether any one of these items is 
later made part of a promissory note appearing on another 
schedule ? A. I do not know. 

Q. Now, have you stated with respect to Schedule 34? A. 
I beg pardon. 

C>. Have you stated with respect to Schedule 34 all 
1007 of the items which you find are included in promis¬ 
sory notes or are by duplicated in some other way, 
and all items with respect to which you have no informa¬ 
tion as to whether they were or not? A. Yes, sir. 

Mr. Havre Levin. As with respect to the other schedule, 
your Honor, I think that any items which have been dupli¬ 
cated or might have been duplicated should be stricken out, 
and the totals should also be eliminated. 

The Court. Well, vou may make the corrections. 
###**••### 

Mr. Gordon. Now, if the Court please, I am just where 
I was yesterday. I really must object to the introduction 
of this schedule. Of what earthly importance can it be in 
this case that Joel Kaufmann got $610 on June 30, 1941, 
and paid it back the same day? 

Now, it is perfectly clear that the purpose of putting all 
these figures into the thing is to create an aura of suspicion 
and wrongdoing, or something of that sort. None of this 
has the slightest thing to do with what the issues are in 
this particular case, but this is to parade all these figures 
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in, so that they might convince somebody in the Court of 
Appeals or some place that something has been done that 
doesn’t look quite right. 

Now, when you get all this in, then it puts us in the im¬ 
possible—not the impossible; it puts us in the position of 
having to explain what all these things were that 

1008 had to do with our people. I don’t think we can 
just leave them this way, and for the life of me I 

can’t see what it has to do with the case. It is just exactly 
the same thing I said yesterday; nothing that has been done 
today changes the situation any. 

Mr. Bay re Levin. I don’t want to take up your Honor’s 
time by repeating my position. 

The Court. No; I know what your position is. 

Mr. Bay re Levin. There is no implication that these items 
indicate any wrongful acts on the part of any of these 
people. The only thing is that there is a course of conducts 
which indicates the personal dealings between the individ¬ 
uals in the various corporations and among the various 
corporations; that’s all. 

The Court. Of course, I know that Mr. Levin’s position 
is that this evidence ties this case right in with the Loft 
case upon which he is so largely relying in this action, and 
I am not sufficiently familiar with the Loft case to say now 
whether it does or not. I think it may be admitted solely 
for the purpose of showing that these amounts of money 
were borrowed at the times, but not for the purpose of 
showing any wrongdoing or what was done with the 
money; just simply that these transactions occurred, and 
nothing else. 

• *•*••*•*• 

1009 The Court. The totals come out, and the other 
corrections will be made on the exhibit that the wit¬ 
ness has indicated should be made. 

#••••••••• 

Mr. Gordon. You see, the truth of the thing is, in many 
of these instances E. I. Kaufmann may have been out of 



534 

town, and they accredited him with something that was 
needed for something or other, and then he would pay it 
back again. There are all kinds—it’s—the whole thing is 
so perfectly absurd. I mean you might—all the time I 
have been connected with my firm: why, yesterday in the 
hurry of coming down here I told them to buy a couple of 
War Bonds as a present for somebody. I came back; the 
War Bonds were bought. They were charged to my ac¬ 
count in the firm. There is one of these terrible advances 
to Spencer Gordon: he is doinjr something wrong on his 
firm. 

The Court. It is just admitted for the purpose of show¬ 
ing advances were made, and not for the purpose of any¬ 
thing else at all. And, as I say, Mi-. Levin seems thoroughly 
convinced under the Loft case it is important evidence. It 
may be or it may not be, under the Loft case. I am not 
prepared to say now that it isn’t, and therefore I think I 
should admit it. I wouldn’t—if I should happen to decide 
in your favor and then under the Loft case I should have 
admitted this evidence, why, that made a new trial, I don’t 
know— 

1010 Mr. Bayre Levin. May I just say to your Honor— 
The Court. Whichever way I would decide this 

case, I would not want it reversed on some minor ruling 
on evidence or something of that kind, nor would I want 
to have to grant a new trial if I were shown that I were 
wrong. 

**•••••••• 

1011 [Plaintiffs’ Exhibit No. 34, as corrected, received] 

#••#•••#•# 

1016 By Mr. Bayre Levin: 

Q. Are your calculations in Schedule 2 based upon the 
classification of the family groups of shares set out in Ex¬ 
hibit numbered 1 which has been stipulated? A. Yes, sir. 
Q. Except that you have not included in your calculation 


535 


the Toledo store and the Franc Jewelry Company? A. 
Yes, sir. 

Q. Upon instructions from me? A. Yes, sir. 

The Court. Let me ask: In what other respects does 
this differ from the stipulated exhibit? 

Mr. Bayre Levin. Perhaps you could explain that, Mr. 
Wideman, by stating what you mean by “direct” and 
“indirect”. 

The Witness. In the stipulation certain shares are shown 
as being owned by the Rosenthal Jewelry or by General 
Associates. We have taken those shares and pro rated 
them to the family groups based upon the relationship that 
the individuals had to the Rosenthal Jewelry: that is, based 
on the stock interests that the individuals had in the Rosen¬ 
thal Jewelry. 

By Mr. Bayre Levin: 

Q. Well, the members of the family groups are set out 
in Stipulated Exhibit 1? A. Yes, sir. 

1017 Q. Yes. And you adopted the same classification 
as set out in the stipulated exhibit? A. Yes, sir. 

Q. Now, you have changed the heading that the shares 
of stock are treated in the calculation as units without re¬ 
gard to the cost investment or other consideration—or 
other considerations. Will you explain what that means, 
and then proceed to explain the purpose of the schedule on 
that basis? A. Well, it means that we have taken the com¬ 
mon stocks and divided them among the family group, 
showing a percentage in relation to the total number of 
shares involved in the‘total family group: that is, percen- 
case of stock issued in the name of Rosenthal Jewelry or 
General Associates the family groups were given their pro- 
tage of the individual family to all the families. In the 
portionate shares based on the stock holdings of the families 
in the two respective companies. These shares were 
totalled and a further set of percentages determined, which 
show, on the basis of all the stocks, after pro ration—show 
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a percentage of the individual family groups, again, to the 
total shares involved. 

Q. Yes. And again, without regard to the value of the 
shares? A. Yes, sir. 

Q. Or the cost of the shares? A. Yes, sir. 

Q. And the schedule just sets forth a percentage, for 
what it’s worth? A. Yes, sir. 

1018 Q. In relation to each family group? A. Yes, sir. 
Q. Xow you have taken all the shares received by 

the live family groups and treated that as 100 per cent, and 
determined which percentage of those shares each family 
group received. Is that correct? A. Yes, sir. 
#######•** 

Q. This schedule has been made to cover issues of stock 
up to what time? A. Up to December 31, 1935. 

Q. So that it is based upon stipulated Exhibit 1 only up 
to that time ? A. Yes, sir. 

Q. I think you mentioned something to me about Lock- 
port. A. Yes. I think the determination will have to be 
made whether Lockport is to be included in this group on 
the basis of whether the companies included in this group 
are organized up to 1935, because subsequent investigation 
indicated that the Lockport store was organized in 1936. 

Now we have allowed the inclusion because it is in the 
stipulation. \Ye have marked in the next schedule it should 
be taken from one or the other. 

1019 Q. Although you know from the minute books that 
the Lockport store was incorporated in 1936, you 

have nevertheless adopted the statement in Stipulated Ex¬ 
hibit No. 1 that it was incorporated in 1935? A. Yes, sir. 

Q. Now with respect to the percentages in relation to 
each family group, have you considered whether it makes 
any substantial difference whether the Lockport store is 
included in Schedule 2 or not? 
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The Witness. We did, and it makes very small differ¬ 
ence in the percentages. 

By Mr. Bayre Levin: 

Q. That is because in connection with the Lockport store 
you distributed the stock on the basis of the shareholdings 
in General Associates, Inc.? A. Yes, sir. 

Q. Now you state that this schedule was calculated with¬ 
out any regard to the cost of the stock and the results 
shown at the end of each column are the results calculated 
only upon the units of stock without regard to any other 
consideration? A. Yes, sir. 

• •*#•*•••• 

1020 Mr. Gordon. If the Court please, this is one of 
those misleading schedules and it has no place in the 

case, and let me say a word about it before I ask this 
gentleman what the answer is. 

Of course on the basis of an accountant the schedule is 
this, it might be proved that E. I. Kaufmann controlled the 
United States Steel Corporation. You might get up a 
schedule and show the Kaufmann and Gordon Company 
owned 100 per cent by E. I. Kaufmann and United States 
Steel Corporation owned 1/100 per cent by E. I. Kaufmann, 
and you add the two up and E. I. Kaufmann owns, having 
1/200 per cent and thereby lie controls both. 

That is the kind of thing you have to look out for in a 
schedule like this. 

In the first place we have stipulated Exhibit No. 1. It 
shows every one of these companies. It shows the stock 
taken by the groups. 

Now then this schedule doesn’t purport to give any more 
information than that, but it takes that and scrambles 

1021 it up and gets totally unjustified results from it. 

In the first place what they are trying to show by 
this exhibit is that the averages of all of the holdings are 
somewhere like the proportion we have talked about, but 
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when you try to do it on an exhibit of this kind, they take 
the California stores where the group had 1700 shares and 
a very large amount, 1800 in another one. Those were not 
divided up according to the family holdings as shown in 
Stipulated Exhibit 1, and then they average this in with 
the other companies that have only a small number of 
shares. They leave out a number of companies entirely. 
The ones they don’t like they leave out. They put in the 
Lockport store. The witness says it makes no difference 
whether Lockport is in. If you look at the schedule you 
will find only four companies that have more stock than 
Lockport. In other words, this is the whole argument. 

The Court. That is what I had in mind. I don’t think 
this is proper evidence. These are inferences and argu¬ 
ment you expect to make. You might use this in an argu¬ 
ment and that will be all right too, but I don’t think it has 
a place in evidence. 

*•*#•*###• 

Mr. Bayre Levin. Your Honor, it involves a cal- 
1022 culation of the amount given directly to the corpora¬ 
tions and reclassified among the families. 

Now I submit that is a function of the auditor’s report, 
that it is perfectly true that the evidence upon which this 
schedule has been made is in evidence. That evidence is 
in evidence, but there must be some evidence, I submit, 
before the Court to indicate that the arithmetical results 
flow from that evidence. 

The Court. That is a matter of argument, and as you 
say, it is a matter of arithmetic, an arithmetical calcula¬ 
tion from the evidence already in. 

I don’t think it is proper evidence. Objection sustained. 

##**#*•♦*# 

[Plaintiffs’ Exhibit No. 3, Schedule No. 2, excluded] 

• ••••••••• 
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1023 By Mr. Bay re Levin: 

Q. Will you explain Schedule 2-B and its purposes? A. 
Schedule 2-B is a calculation on the same facts as shown 
on Schedule 2 in dollars instead of shares. 

Q. And with respect to the shares to the family groups 
you adopted the information in Stipulated Exhibit No. 1? 
A. Yes, sir. 

Q. And similarly you omitted the Franc Jewelry Com¬ 
pany and the Kay Jewelry Company of Toledo? A. Yes, 
sir. 

Q. You will proceed to explain the other notes and the 
mechanics you used in working this out, please. A. An ex¬ 
tension was made of the shares involved and taking the 
number of shares involved and extending the price we ar¬ 
rived at the total amount that was invested by the five 
family groups in the original issues, and then a calculation 
was made for each of the individual family groups and 
such total summarized and a certain set of figures arrived 
at below, which indicates the investment both in preferred 
and common in originally issued shares. 

Then a set of percentages were worked out on the basis 
of the entire cost of both the common and preferred, and 
then certain preferred shares were excluded and another 
computation made, and then a computation finally made on 
the basis of the common stock alone. 

Q. Will you explain why you first included investments 
in preferred stock in certain cases and then having 

1024 based your percentages on this investment you made 
another set of figures excluding the investment in 

the preferred stocks ? A. By referring to the schedules you 
will notice that those that were excluded in the first calcula¬ 
tion, one family group, particularly the A. J. Levi family 
seemed to take up the entire issue of preferred stock and 
this was so disproportionate to all other cases, we made a 
calculation excluding them, along with one case of $500 for 
the Saul Kaufmann family in connection with the Peoria 
store. 
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Q. Did you make a calculation without excluding these 
special situations? A. Yes, the first calculation includes 
both common and preferred. 

Q. Yes, without regard to the fact that one family group, 
that is the Levi family group took all the preferred stock 
except in two cases. A. Three cases. 

Q. Three cases ? A. Yes, sir. 

Q. So you made a straight calculation without regard to 
what appears to be unusual circumstances in the distribu¬ 
tion of preferred stock? A. Yes, sir. 

Q. And then you made an officers calculation in which 
appeared to be special situations to you which were ex¬ 
cluded, namely, the two cases in which the Levi Estate or 
Mr. Levi took all the preferred stock? A. Yes, sir. 

Q. Now there is one other case in which one family 
1025 group took all the preferred stock, is there not? A. 

Yes, sir. 

Q. What is that? A. Kay of Peoria. 

Q. What family group took in that common or preferred 
stock? A. The Saul Kaufmann family. 

Q. And how much was it? A. $500. 

Q. That would not change the calculation whether you 
included it or excluded it? A. No, sir. 

Q. To any material extent? A. That is right. 

Q. But with respect to the Levi Estate there is a material 
change in your percentage resulting in the case of inclu¬ 
sion or exclusion. Is that right? A. Yes, sir. 

Q. What was the total amount taken by the Levi estate 
in corporations where it took the whole issue of preferred 
stock? A. It is barely possible that they didn’t take the 
entire preferred issue, but at least they took the entire pre¬ 
ferred issue in the family group in the Kay Jewelry Com¬ 
pany of Boston and the Levi family took $7,200 worth of 
preferred, and was the only family that took preferred. It 
took $5,400 in Kay of Buffalo, and in Lowes of Columbus 
it took $20,00. That was the only family to take all the 
preferred. 
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1026 Q. And in that last case that was all, that was the 
entire issue available? A. Yes, in Lowes. 

Q. I notice you have some notes at the bottom of the 
schedule 2-B in the left-hand corner. It may be helpful 
if you would explain those notes. A. That is a summary 
of the totals, the notes of the total amount invested. 

Q. You can state the total amount invested, but don’t 
state the percentages until the exhibit has been admitted. 
A. The total amount invested by the five families is 
$752,100.66. 

Q. That is both common and preferred? A. That is both 
common and preferred, and the E. I. Kaufmann propor¬ 
tion of that based on computation of the individual shares 
received by that family group was $210,247. 

• •••••••#• 

Q. No, I think we better stop here because I don’t be¬ 
lieve we can explain these notes further without referring 
to the results of your calculations which I prefer that you 
should not do at this time. 

But this schedule is designed, Mr. Wideman, to show up 
to December 31, 1935, the comparative investments on a 
percentage basis of each family group? A. Yes, sir. 

1027 Q. As identified in Stipulated Exhibit 1? A. Yes, 
sir. 

Mr. Bay re Levin. That is all. 

Mr. Gordon. Have you any questions, Mr. Wilkes? 

Mr. Wilkes. No, I have no questions but I would like to 
be heard. 

Mr. Gordon. Are you in favor of putting it in or leaving 
it out? 

Mr. Wilkes. I submit while it is the character of schedule 
that might well be used in argument, as I follow it, and as 
tl'.e witness has explained, it is based entirely upon stipu¬ 
lated facts and evidence ascertained from the examination 
of the books. It would seem to me that it would be helpful 
to the Court to have in the record that as factual infor¬ 
mation. 
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Now if there is anything in there which has escaped my 
attention which involves the making of an inference on the 
part of the witness, my position might change, but I haven’t 
gotten that far. 

It is very similar to plats introduced in evidence. It is 
not at all unusual to have a complicated plat with a lot of 
detail, and the witness gets on the stand and bases the only 
evidence he gives on that. He gives a tabulation. It is 
only a matter of arithmetic, but it is of great service to 
the Court and counsel to have that kind of tabulation, pro¬ 
vided it is not based upon inferences. 

Mr. Gordon. If the Court please, this thing is wholly mis¬ 
leading, only to a slight extent less than the one just 
1028 excluded. 

What is the purpose, Mr. Levin, of putting this in ? 

Mr. Havre Levin. The purpose is to show generally the 
recognition by the managers of the defendant company of 
the rights which stockholders had to acquire shares of stock 
up to the end of 1935. 

That was the purpose of the former schedule which was 
rejected by the Court and it does go directly to the course 
of conduct of the parties. 

It is particularly important in view of the statement road 
from the deposition of Mr. E. I. Kaufmann, which is in 
evidence, that there was no recognition given to the stock¬ 
holders as such. That appears in his deposition. 

Now assuming these schedules are proper, it is very im¬ 
portant to show there was in fact a recognition on the 
basis of stockholdings in the E. M. Rosenthal Jewelry 
Company. That is the only purpose of it. 
***•*•#•** 

Mr. Gordon. In the first place we have given you stipu¬ 
lated exhibit No. 1 which shows just exactly what the situa¬ 
tion is as to each company. Now when they get up this kind 
of a thing, this is what is all scrambled up together. 

In the first place the stock that was issued to E. M. 
Rosenthal Jewelry Company or to General Associates. Of 
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course to that extent it won’t be a family group. There 
isn’t any issue about that. 

The stock that went into the California stores took the 
same course. They have taken this thing and they 

1029 have added it all up together, the stock that went to 
the Rosenthal Company, the stock that went to the 

General Associates and some of the stock that went in for 
various purposes and excluded certain things where they 
thought it wasn’t very good for their purpose. 

Mr. Havre Levin. May I interrupt my friend? 

The Court. He says, he thinks it was very good. This 
is just argument. Let me say this. A summary, of course, 
is always admissible in evidence, and calculations where 
they are agreed upon are received in evidence and are 
very helpful, but where the calculations are not agreed 
upon, and it is charged, as here, the calculations include 
some things and leave out other things, I can’t admit it in 
evidence unless those things are agreed upon. As Mr. 
Wilkes said, the use of a plat, the witness testified to a 
great manv things that are matters of calculation, but I 
think that is a matter where the parties are practically 
agreed. Otherwise a mere calculation could not go in. 

Mr. Wilkes. May it please the Court, as I followed the 
testimony of the witness very carefully on this Schedule 
2-B tendered as an exhibit, the cases omitted referred to 
cases as to which testimony has been given in the case. 
Specifically Toledo was omitted and there was testimony in 
the case that Toledo was organized and the stock distrib¬ 
uted in accordance with a special arrangement between the 
parties whereby the distribution would be in entire disre¬ 
gard of the alleged 30 per cent, 25 per cent, 20 per cent, 
and so forth. 

The same thing was true according to the testimony in 
the case of the Franc Washington Store, in which Mr. 

1030 Cecil Kaufmann had I think approximately a 50 per 
cent interest. That is the testimony in the case. 

Mr. Gordon or Mr. Goldnamer might introduce contrary 
testimony but certainly that is the unchallenged statement 
of fact in the case. 
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Tlie schedules are very helpful and Mr. Gordon, I sub¬ 
mit, will have plenty of opportunity to challenge particular 
parts of the schedules. 

They are very helpful in this way, it shows the break¬ 
down in the family grpups, assuming that the families got 
the proportionate shares of stocks which were issued to 
E. M. Rosenthal Jewelry Company or to Kay Associates— 
I mean General Associates--and the schedule which was 
prepared by Mr. Gordon doesn’t do that and the schedule 
which is now tendered furthermore comes right down and 
proceeds to the focal point, the proportionate interest of 
each one of these five families, and I submit from a point 
of view of giving Mr. Gordon something to shoot at, it is 
even helpful to him if he disagrees with the calculation that 
is arrived at, and I submit again in conclusion that refer¬ 
ence to this as being a “thing” and a “mess” or what not, 
which seems to be Mr. Gordon’s general method of describ¬ 
ing anything that he doesn’t approve of, I am sure will not 
persuade your Honor. 

If it is a mess he can prove it is a mess. I submit it is 
something that is extremely helpful and based upon the 
facts so far established in the case. 

The Court. As I see it, it would be perfectly proper to 
use this in argument and it can be submitted to me on 
1031 argument, but if there is any objection I don’t think 
it is proper evidence in the case. 

I don’t know that it is going to make a great deal of dif¬ 
ference. It will be used in argument and presented to me 
and stated this is a breakdown and then I will have to deter¬ 
mine whether it is a proper calculation. 

Mr. Wilkes. If I may interpolate a moment, your Honor 
will not have the advantage of cross examination contra¬ 
dicting the validity of it. 

Mr. Gordon. If the Court please, I understand you have 
sustained my objection. Is that correct? 

The Court. That is the way I have ruled. I think I 
shall have to stand by that. 
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[Plaintiffs’ Exhibit Xo. 3, Schedule 2B excluded] 
[Plaintiffs’ Exhibit Xo. 3, Schedule 2A, pages 1 and 2 
received] 

• ••••*••** 

1036 Mr. Bayre Levin. Your Honor, Schedule 1 is sub¬ 
ject to the same objection as Schedule 2, but I want 
formally to offer it in evidence. I know what your Honor’s 
ruling will be. 

The Court. Very well, it is offered and the objection is 
sustained. It is the same thing as the other objection. I 
already sustained the objection. 

Mr. Bayre Levin. Yes, it shows the distribution by per¬ 
centages between Mr. Rosenthal and Mr. Kaufmann on the 
basis of treating the shares of stock as units. 
##*##*##* 

[Plaintiffs’ Exhibit No. 3, Schedule 1, excluded] 
1038 [Plaintiffs’ Exhibit No. 3, Schedule 36, pages 2 and 
3 admitted] 

• •*«#**#* 

1041 Deposition of Cecil D. Kaufmann read 
Mr. Bayre Levin. It reads: 

“Question. Perhaps you can tell me from memory when 
you were first consulted in connection with the distribution 
of the shares of stock in newly formed retail corporations? 

Answer. The first one was probably—I think that I had 
a little to do with New Bedford and New Britain, but not 
much. But, from Atlanta on, I had something to do with 
them. 

Question. That is, you were consulted? 

Answer. In other words, from October 1936, on? 
Question. Yes. Did you consult with Mr. E. I. Kaufmann 
and Mr. Goldnamer in connection with the distribu- 

1042 tion or the allotment of shares of stock in these cor¬ 
porations ? 

Answer. Yes, and twenty others. 

Question. And, in the consideration of the allotment 
given by you and Mr. Goldnamer and Mr. Kaufmann, did 
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the fact that an individual was a shareholder of the E. M. 
Rosenthal Jewelry Company have anything to do with the 
allotment of shares to him? 

Answer. With me? 

Question. As far as these conferences were concerned? 

Answer. No. My promise or procedure was based on 
what a man had done for and with and in the outfit; namely, 
the Jewelry stores have been and are awarded the right to 
purchase the Kay stock. That went also for some of the 
workers in the Rosenthal Company. 

Question. What was the first store in which you were 
consulted- 

Answer. I said a little bit in New Bedford and New 
Britain. 

Question. What were the dates? 

Answer. That was October 19:16, both of them. More 
with Atlanta, which was October, 1936, on. 

Question. Then you took an ever increasing part in the 
determination? 

Answer. After that time, the increased part which I took 
since. 

Question. Mr. Kaufmann, will you describe in detail, 
starting with October, 1936, when you first participated in 
the determination of the allottees and the amount of the 
stock to be allotted ? 

1043 Answer. Yes. 

Question. What considerations you, Mr. Goldnamer 
and Mr. Kaufmann took into account ? 

Answer. Certainly I will, but may I have that—whatever 
you call it—exhibits, so that I can do it more quickly? 

I have followed a specific routine as far as the distribution 
of stock is concerned. Relative to my own procedure- 

Question. May I interrupt you at this point? You say 
that you followed a definite routine. I am speaking to you 
now of the considerations which you, Mr. Edmund I. Kauf¬ 
mann and Mr. Goldnamer took into account in October, 1936. 

Mr. Gordon. What was the original question? Would 
you mind reading it to him again? 
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(The Notary’ read as follows:) 

‘Mr. Kaufmann, will you describe in detail, starting with 
October, 1936, when you first participated in the determina¬ 
tion of the allottees and the amount of the stock to be 
allotted?’ 

The Witness. Do you want me to answer in detail ? 

Mr. Levin. Yes, and your answer did not relate definitely 
to the time, Mr. Kaufmann, as you started to answer. 

The Witness. I know that, but my procedure was the 
same in all of them, so that it would not make any dif¬ 
ference. 

1044 Bv Mr. Levin: 

Question. Were the considerations taken into ac¬ 
count in October, 1936, by you, Mr. Edmund I. Kaufmann 
and Mr. Goldnamer the same considerations which you took 
into account at all times subsequent? 

Answer. I can only answer for myself. They were.” 

Mr. Bayre Levin. Then I turn to page 170, Question 705, 
and read down to Question 708 and the answer thereto: 

“Question. Are you familiar with the general by-laws of 
Kay Associates, Inc. ? 

Answer. Yes, without being able to go into too great de¬ 
tail. I know their general provisions. 

Question. I read to you Section 2 of Article IV: 

‘President.—The president shall provide at all meetings 
of the stockholders and the Board of Directors at which he 
shall be present and shall have general charge and super¬ 
vision of the business of the corporation. He may sign and 
execute in the name of the corporation all authorized deeds, 
mortgages, bonds, contracts or other instruments, except in 
cases in which the signing and execution thereof shall have 
been expressly delegated to some other officer or agent of 
the corporation; and, in general, he shall perform all duties 
incident to the office of the president of the corporation and 
such other duties as from time to time may be assigned to 
him by the Board of Directors.’ 

Since the incorporation of Kay Associates, Inc., has Mr. 
Edmund I. Kaufmann, as the president of the company, car- 
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ried out the duties assigned to him by the general 

1045 by-laws ? 

Answer. I would say yes, with the exception of 
those that he had specially delegated. 

Question. I read you Section 3 of the same article, with 
respect to the duties of the vice president: 

‘The vice president or vice presidents, at the request of 
the president, or in his absence or during his inability to act, 
shall perform the duties and exercise the functions of the 
president, and when so acting shall have the powers of the 
president. ’ 

I can omit the next sentence, which deals only with the 
case where there is more than one vice president, and the 
final sentence of Section 3 reads: 

‘The vice president or vice presidents shall have such 
other powers and perforin such other duties as may be as¬ 
signed to him or them by the Board of Directors and the 
president. ’ 

Mr. Kaufmann, does that define your position in the Kay 
Associates, Inc., from the time of its organization? 
Answer. I would say so. 

Question. And at the present time ? 

Answer. Yes.” 

* ####*■»## 

‘‘Question. What part lias Mr. Goldnaraer taken in the 
selection of locations and the organization of new retail 
corporations? 

Answer, I would not say he had very much to do 
with it. 

1046 Mr. Gordon. You are speaking of the present time? 
The Witness. I imagine that that is what he is 

talking about. 

Mr. Gordon. I think he said, ‘What did he have.’ 

The Witness. No. 

*•#•*#**• 

Mr. Gordon. What do you mean? From 1923 to date, or 
the present time? 
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Mr. Levin. During the time that we are speaking of, from 
1936, the organization of Kay Associates. 

The Witness. My answer is correct. He has not had 
much to do with the finding of locations. 

By Mr. Levin: 

Question. Or the organization of new retail jewelry cor¬ 
porations ? 

Answer. No, I did not say that. 

Question. That was included in my question. 

Answer. Well, that is another question. 

Mr. Goldnamer has, upon his personal request, usually 
served as agent for the formation of new corporations. 
That is to say, when it came to the final writing of the letters 
to proposed stockholders, he would do it, and would receive 
their money and send them the stock after it was duly signed, 
and then turn the money over to the newly function- 

1047 ing corporation. 

Question. Is that, in your opinion, a description of 
the part Mr. Goldnamer took in the organization of the new 
retail jewelry corporations in 1936 and up to the present 
time? 

Answer. Yes, I would say so. 

*#***#**• 

“Question. Since that date have you discussed with him, 
along with Mr. E. I. Kaufmann, the selection of locations ? 
Answer. Weil, he would receive that information as sort 
of a community thing. 

1048 Question. After the decision was reached by you 
and Mr. Kaufmann ? 

Answer. No; I would say in the flux period before it was 
concluded. 

Question. Did he participate on an equal basis with you 
and Mr. E. I. Kaufmann in these decisions? 

Answer. I think I am a little in error as to one location 
since that date. 

Question. Before you correct your error, will you answer 
the question? 
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Mr. Gordon. Let him correct the error. He is looking at 
the paper now*. 

The Witness. My statement about Goldnamer finding 
locations was not completely correct, because in my recol¬ 
lection he had a lot to do with the finding of Knoxville, I 
believe, and Chattanooga; that is to say, he was physically 
on the ground and viewed the location and said that he 
liked it. I think we asked him to proceed. 

Mr. Levin (to the Notary). Will you read the pending 
question ? 

(The pending question was repeated by the Notary, as 
follow’s:) 

‘Did he participate on an equal basis with you and Mr. 
E. I. Kaufmann in these decisions?’ 

Mr. Levin (adding to the question). Having to do with 
the determination of the place for the establishment of a 
new retail jewelry corporation. 

1049 The Witness. Yes, I would say so. You seem to be 
confining it just to the three of us, which really was 

not the case in the different stores that were opened, be¬ 
cause each store darn near had a different background or a 

different personality recommending it, you see ? ’ ’ 
*#*#****# 

1050 “Question. And from the year 1934 until its actual 
organization, were you discussing the reasons for the 

incorporation of Kay Associates, Inc., with Mr. Kaufmann 
and Mr. Goldnamer ? 

Answ*er. Periodically, until they saw the wisdom of doing 
it as well. 

Question. And at the end of that period, they agreed with 
you? 

Answ*er. At the end of what period? 

Question. From 1934 until its actual organization. 
Answ*er. I don’t know exactly w*hen they agreed with 
me. They agreed some time during 1936, and then the com¬ 
pany was formed. 

Question. Since that time have you, as an officer of Kay 
Associates, Inc., been carrying out the purposes of its in- 
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corporation as stated to Mr. E. I. Kaufmann and Mr. 
Goldnamer? 

1051 Answer. That and more. 

Question. That is, other things which you had not 
stated to them? 

Answer. Other things that developed that we thought 
would be of benefit. 

Question. I think you said that you spent from eight to 
sixteen hours a day at this job. 

Answer. I believe so. 

Question. Then carrying out these duties that you have 
referred to would be, to say the least, a full-time job? 

Answer. That is right. ’ ’ 

*•##**### 

1052 “Question. Do you know whether Mr. Goldnamer 
personally received any fees in the nature of com¬ 
pensation for his management or supervision, from the re¬ 
tail jewelry corporations or any of them? 

Answer. Not to my knowledge, and I don’t think so. 

Question. Do you know whether Mr. E. I. Kaufmann was 
receiving any money by way of compensation for managing 
or supendsing or looking after in any way the retail jewelry 
corporations? 

Answer. When you say that, do you mean that Mr. Gold¬ 
namer and Mr. Kaufmann received any direct fees from the 
stores themselves ? 

Question. Yes. 

Answer. Not to my knowledge.” 

• ••#*#*** 

“Question. You discussed, as you have already stated, in 
the case of each of these corporations organized in October, 
1936, and subsequent thereto, the matter of making distri¬ 
bution of shares of stock in retail jewelry corporations, the 
names of the allottees, and the number of shares to be 
allotted to them, and you, Mr. Goldnamer and Mr. E. I. 
Kaufmann made the final decision ? That is true, isn’t it? 

Answer. The first part is not true. 
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Question. Wliat is wrong with the first part? 

Answer. You started by saying that I made the al- 

1053 lotments, and together we made the final conclusions. 
The only thing I want to add to that is that you have 

evidence there in that file that I gave you as an exhibit, that 
before stock allocations were made since 1936, these men 
that we have often referred to were asked their opinions, 
too, as to who should be included on the list for stock 
allocations.’’ 

Mr. Gordon. He means there the supervisors. 

Mr. Bayre Levin. Yes. 

Then the rest of that answer as follows: 

“After that, then we proceeded to make up the list. Then 
it was subsequently approved by Goldnamer and E. I. 
Kaufmann. 

Question. In discussing with Mr. Kaufmann and Mr. 
Goldnamer these lists which were made up, did either Mr. 
Kaufmann or Mr. Goldnamer make reference to the fact 
that the fact that a person was a stockholder in the E. M. 
Rosenthal Jewelry Company gave him some right to con¬ 
sideration? 

Answer. Not to my recollection.” 

“Question 2. Now, I observe that during the calendar 
years 1942 and 1943 you received from the E. M. Rosenthal 
Jewelry Company, as compensation, respectively, the sums 
of $2,525.25 and $1,500. What was the purpose or what 
were the purposes of those payments to you? 

Answer. I will be glad to tell you that. However, you 
use the term ‘compensation.’ It was not compensa- 

1054 tion at all. I would describe it as a gesture of ap¬ 
preciation, probably, of the many things I have done 

and the many ways, in the course of my work, that I have 
served the Rosenthal Company. 

Question. Was that in recognition of that kind of service 
for only the years 1942 and 1943 ? 

Answer. Well, perhaps it was in only those two years 
they became conscience-stricken. I do not know. 
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Question. But I gather that those were the two years in 
which there was this type of recognition? 

Answer. That is right. 

Question. But the same kind of service had been ren¬ 
dered by you during prior years, as well ? 

Answer. For a great many years, but those were the 
first years that they did something about it, the first years 
in which it was appreciated.” 

mm******* 

1055 “Question. Now, with respect to the methods or 
procedures for determining the names of allottees, 

up to now you have referred to persons to whom stock would 
be allotted as an inducement to continue meritorious serv¬ 
ices or in recognition of meritorious service, and with the 
idea generally that they would take a greater interest or 
continue to take a great interest in the affairs of these 
various corporations; is that right? 

Answer. Right. 

Question. Were there any other classifications of persons 
who were allotted stock ? 

Answer. No; I think 1 have covered that pretty well— 
generally the workers in the organizations. 

Question. And as to the allottees otherwise, did you in¬ 
troduce any change in the method of determining the 

1056 names of the allottees ? 

######*#* 
By Mr. Levin: 

Question. And the amount of shares allotted to them? 
Answer. No; I would not say that I did. I believe the 
same basis of thinking was employed by E. K. Kaufmann 
and Marc Goldnamer before me, and I simply carried out 
the premise, probably with the only exception that it was 
done, perhaps, on a more meticulous plan. That is about all. 

m#******m 
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1057 By Mr. Levin: 

Question. Would you say that Mr. Goldnamer came 
within the classification of persons you have described? 
Answer. Yes. 

Question. And would you say that Mr. E. I. Kaufmann 
came within the classification of persons you have de¬ 
scribed? 

Answer. Yes. 

Question. And you w*ere? 

Answer. Yes. 

Question. And Mr. Goldnamer continued to receive stock 
because of that recognition of him by you and by Mr. E. I. 
Kaufmann of his value to the organization as a whole? 
Answer. Right. 

Question. The same thing applies to Mr. E. I. Kaufmann? 
Answer. Right. 

Question. And the same thing applies to you? 

Answer. Right; and lots of others.” 

***###### 

“Question. Do you consider that Mr. E. I. Kaufmann is 
still entitled to stock on the basis that you described yes¬ 
terday? 

Answer. Definitely. 

1058 Question. Is that the basis for the allotment of 
shares of stock in the retail jewelry corporations 

which you, Mr. Goldnamer and Mr. E. I. Kaufmann caused 
to be allotted to Mr. E. I. Kaufmann since 1936? 

Answer. It is the basis on which I assumed he was al¬ 
lotted stock. I am not sure that was the specific basis that 
was agreeable to Goldnamer or E. I. Kaufmann. I can 
speak for my own opinions. 

Question. And according to your own opinion, was that 
the basis on which he was allotted stock in the stores or¬ 
ganized in 1936 and in subsequent years ? 

Answer. Who? 

Question. Mr. E. I. Kaufmann. 

Answer. According to my opinion; yes. 

Question. He was allotted stock, in so far as you were 
aware, in every store organized since that time? 
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Answer. I believe so; yes.” 

• ****##•* 

1059 Cyril H. Wideman resumed the stand, 
#*#*##*•* 

By Mr. Bayre Levin: 

Q. Mr. Wideman, would you now refer to Schedule 16? A. 
Yes, sir. 

• **•#**•• 

1060 Q. Now will you proceed to explain this schedule as 
briefly as you can? A. This is a record of employees 

who were assigned to the various companies for training 
and whose salaries and expenses were paid by the Kay 
Retail Stores Division. 

1061 Q. Can you elaborate on that, where they got the 
money and how the money was handled? A. If you 

will refer back, I think it was Schedule 16 or Schedule 17. 
It was 17. In connection with the administration fees a 
certain amount is transferred to Kay Retail Stores Di¬ 
vision and Kay Retail Stores Division used it for training 
the employees, the employees being placed in various cor¬ 
porations, as in the first instance through the Kay Jewelry 
Company of Atlanta, Georgia, which received payment for 
training two men, and received $1,052.82. It in turn paid 
out the money and was paid by Kay Retail Stores Division. 

Q. Would you explain Kay Retail Stores Division? A. 
Kay Retail Stores Division is an item, a set of records not 
carried on the books of any of the other companies. It is 
sort of an agency account, having its own bank account. 
The Court. Where did this money come from? 

The Witness. It came from the stores. 

By Mr. Bayre Levin: 

Q. It first went into Kay Associates, didn’t it, the money? 
A. Yes, sir. 

Mr. Gordon. You mean this particular money. 

Mr. Bayre Levin. Yes, all money that went into Kay 
Retail Stores Division and was subsequently paid out came 
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originally from tlie income account of Kay Associates, Inc. 
###*•**«# 

1062 Q. Is that right? A. That is right. 

• ••*•*•** 

A. In other words the money moved from the stores to 
Kay Associates, Inc., and then as far as this training fund 
was concerned, moved from Kay Stores, Inc., over to the 
training fund account. 

#***#*### 

Q. And the check which came into Kay Associates, Inc., 
was divided up, part of the money credited to administra¬ 
tion and part of it transferred over to the account of the 
Kay Retail Stores Division. Is that right. A. Yes, sir. 

Q. Now in examining this schedule which covers four 
pages, I see that certain stores received payment for train¬ 
ing. Then you set up the names of the persons trained who 
you call trainees, and in the last column of the schedule you 
set out the disposition of such persons, whether they are 
taken off training, whether they are discharged and in some 
cases the stores which subsequently employed them. A. 
Yes, sir. 

Q. Now this schedule would seem to indicate that 

1063 the men who were trained in the stores were not 
necessarily subsequently employed by those particu¬ 
lar stores? A. That is right. 

Q. As a matter of fact the general practice, comparing 
Schedule 1 of the left-hand side of the schedule with the 
schedule on the right-hand side would seem to indicate that 
the general practice was quite to the contrary. A. I think 
that is right. 

*•*•••••• 

Mr. Gordon. What is the relevancy of this schedule, Mr. 
Levin ? 

Mr. Bayre Levin. It indicates that among the stores as a 
unit there was pooled a fund of personnel. No matter if 
store A trained an individual he became available for any 
other store in the system. It shows the unity. 
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Mr. Gordon. It says funds were contributed by the stores 
and put into a fund for training people to be employed by 
the stores. It has absolutely no connection with the Rosen¬ 
thal Company. Why bring this in? 

Mr. Bayre Levin. It is a matter of argument. 

The Court. I will consider it for what it is worth. 
####*.*#** 

1073 Schedule 25 is a schedule of the salaries of Mr. 

E. I. Kaufmann, Joel S. Kaufmann and Robert Kauf- 
mann who are defendants. 

Schedule 26 is a record of the dividends of the same de¬ 
fendants received from the retail jewelry corporations and 
with respect to other matters as well, and 27 consist of 
salaries and dividends paid to Mr. Cecil I). Kaufmann, 
another defendant. 

Your Honor has already indicated the way you feel about 
this evidence. 

The Court. Yes. 

Mr. Bayre Levin. And I don’t want to appear to be going 
contrary to your Honor’s views. 

The Court. I know, but you will make your record because 
this case will go up whichever way it is decided. You make 
vour record. 

#*#*###** 

1078 The Court. It is my opinion the salary schedules 
are irrelevant. There is no doubt they received 
salaries and the amount makes no difference. Besides if 
there was an obligation on the part of these people, the 
obligation that arises in a fiduciary capacity, the fact they 
received greater or lesser salaries could not affect it. The 
fact they received dividends could not affect it. If there is 
any breach of the fiduciary relationship, then what you ask 
for in your prayer and these schedules showing dividends 
might be admissible, but I don’t think they are in this kind 
of a case. 

##***##«# 

1081 The Court (interposing). Then you have exhibits 
I haven’t ruled on yet, 25, 26, and 27. 
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25 is a schedule showing sources and amount of salaries 
received by E. I. Kaufmann, Joel S. Kaufmann, and Robert 
D. Kaufmann as taken from the copies of Federal Income 
Tax Returns. 

That you have offered and I sustained the objection. 

Mr. Bayre Levin. Yes, sir. 

The Court. Schedule 2G, dividends received by E. I. 
Kaufmann, Joel S. Kaufmann, and Robert D. Kaufmann, as 
shown on retained copies of Federal Income Tax Returns 
for the calendar years 1936 to 1943. You have offered them 
and objection was made and I sustained the objection. 

Schedule 27 concerns the amount of salaries and 

1082 dividends received by Cecil D. Kaufmann. Objec¬ 
tion has been made and I have sustained it. 

# • • • . # * * • * • 

1083 [Plaintiffs’ Exhibit No. 3, Schedules 21G to 21Q, 
inclusive, received] 

1085 [Plaintiffs’ Exhibit No. 3, Schedule 2Q, received] 

• •••#*#•• 

1085 Mr. Bayre Levin. I should like to introduce as an 
exhibit the general by-laws of General Associates, 

Inc. Is there any objection ? 

Mr. Gordon. Yes, I would like for you to offer the par¬ 
ticular part you are interested in. I don’t think the general 
by-laws ought to go in any more than the whole minute 
book. 

1086 I have no objection to any part of it if the purpose 
appears to be relevant. 

Mr. Bayre Levin. Yes, the paragraph 7 under the heading 
“Officers of the Company.” That is only five lines. 

Mr. Gordon. Read it. 

Mr. Bayre Levin. (Reading:) 

“The officers of the company shall consist of a president, 
vice president, secretary, treasurer, counsel and such other 
officers as may from time to time be appointed by the board 
of directors. 

(a) The president and vice president shall be elected 
from among the directors. 
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(b) The same person may hold the offices of vice presi¬ 
dent and secretary, vice president and treasurer, or secre¬ 
tary and treasurer, but not all three offices.” 

And then No. 8 is a short paragraph having to do with the 
duties of the president. 

**#####*• 

(No. 8 referred to is as follows:) 

”8. The President shall be the chief executive officer of 
the company; he shall preside at all meetings of the stock¬ 
holders and directors; he shall have general and active 
management of the business of the company; he shall see 
that all orders and resolutions of the board are car- 
1087 ried into effect; he shall execute bonds, mortgages 
and all contracts requiring a seal, affixing the cor¬ 
porate seal thereto. 

(a) He shall have general superintendence and direction 
of all the other officers of the company, and shall see that 
their duties are properly performed. 

(b) He shall submit a report of the operations of the 
company for the fiscal year to the directors at their first 
regular meeting in each year, and to the stockholders at the 
annual meeting, and from time to time shall report to the 
Board all matters within his knowledge which the interests 
of the company may require. 

(c) He shall be ex-officio a member of all standing com¬ 
mittees and shall have the powers and duties of supervision 
and management usually vested in the office of president of 
a corporation.” 

Mr. Gordon. Is there any contention any of these duties 
have been violated? 

Mr. Bayre Levin. None at all. The only contention is 
the duties have not been lived up to. 

Mr. Gordon. Why? 

Mr. Bayre Levin. Because they were trustees. 

The Court. I understand your position. There is a gen¬ 
eral contention he has violated his duties as president. 

• #•**#*•# 

1096 [Plaintiffs’ Exhibit Nos. 41 and 42 excluded] 

• •••••*••• 
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1096 Mr. Bay re Levin. Now, the minute book of the de¬ 
fendant E. M. Rosenthal Jewelry Company has al¬ 
ready been identified, and 1 think T stated that the im- 
portant part of this exhibit has to do with the omissions 

rather than what was included in the minute book. 

1097 Now, I could find no salary resolutions at all, and 
it is mv recollection that Mr. Gordon assented there 

were no salary resolutions. 

Mr. Gordon. I think there were one or two, but generally 
speaking—let me have the corporate minute book. I will 
toll you exactly what there are, if you would like. 

Mr. Bay re Levin. Yes. 

Mr. Gordon. In order to save time, though, I don’t think 
there were any salaries ever fixed for E. I. Kaufmann, as 
president of the company, or for Joel Kaufmann, or Robert 
Kaufmann. Isn’t that right (addressing Miss Sessoms)? 

Yes. Well, the only one I could find before the suit was 
Goldnamer, as secretary-treasurer, June 10, 1941, $20,800. 
Now, I don’t know; we don’t have—I couldn't find any other 
resolutions about salaries. 

The Court. All right. 

Mr. Gordon. But how is that material in the case ? You 
are not contending that salaries were exactly paid, are you. 
Mr. Levin? 

Mr. Bayre Levin. No, we are not contending that at all. 
The Court. Well, I will admit it on the general question. 

********* 

Mr. Bayre Levin. And then there are no minutes of any 
meeting of stockholders, officers, or directors held on Octo¬ 
ber 28,1941, in the minute book. 

Mr. Hirshman. They asked us to produce some¬ 
thing. 

1098 Mr. Gordon. Well, is that the meeting where—the 
one that we gave to you all these stenographic notes? 

Mr. Bayre Levin. Yes, there are stenographic notes. 

Mr. Gordon. Yes. 
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Mr. Bayre Levin. But there is nothing in the minute book. 

Mr. Gordon. Well, let us look at the minute book and see. 
Is that right? 

There is nothing in the minute book. That is correct. 
That was the meeting Mr. Levin referred to where they all 
came down and had a general, free-for-all discussion. 

The Court. Yes. 

Mr. Gordon. And that was taken down bv somebodv, I 
think Miss Sarnecki, and Mr. Levin asked us to produce her 
notes, and we have given them a complete transcript of what 
occurred at that meeting. 

The Court. But the record shows that there was no- 

Mr. Gordon. No formal minutes. 

The Court. No formal minutes. 

Mr. Gordon. That’s right. 

The Court. All right. 

Mr. Gordon. And I doubt if there is anything to have a 
minute about, because no action was taken. 

The Court. All right. 

Mr. Bayre Levin. Well, 1 am told, Mr. Gordon, since you 
say that a complete transcript has been given, that that is 
not a complete transcript. I just want to state that on the 
record. 

Mr. Gordon. Well, that suits me all right, if you 
1099 say that. We have given you what we have thought 
was a complete transcript. 

*#•###**# 

Mr. Bayre Levin. Yes. 1 can find no general bylaws in 
the minute book of the defendant company, and I should like 
my friends on the other side to undertake to file that short 
paragraph appearing in these general bylaws defining the 
duties of the president. 

#####**## 

Mr. Gordon. I thought you said they weren’t in the 
minute book. Let’s see the minute book. 

(A document was handed to Mr. Gordon.) 
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1100 Mr. Gordon. Let’s find them in the minute book. 
They are in there. Here they are on the first page, 

just like Alice in Wonderland: page 1, Bylaws. 

Mr. Bay re Levin. I am very sorry. I can only say that I 
was sleepy; that’s all. 

#**«•*•** 

Mr. Bay re Levin. Now will you correct me, Mr. Gordon, 
if I am wrong, but I can find no reference here to the duties 
of the president, as such; but section 2 of Article 3 has the 
statement: 

Duties of officers: The duties of the respective officers 
shall be such as are usually performed by similar officers of 
commercial corporations. 

Mr. Gordon. Well, I think that’s right. If I see anything 
else, I’ll let you know. 

The Court. Yes. All right. 

Mr. Bayre Levin. And the preceding section of Article 3 
reads: 

1101 The officers of the company shall be a president, a 
vice-president, a secretary, and a treasurer. 

Mr. Gordon. That’s right. And the secretary and treas¬ 
urer may be one person. 

1104 [Plaintiffs’ Exhibit No. 43 received] 

1106 [Plaintiffs’ Exhibit No. 44 received] 

1109 [Plaintiffs’ Exhibit No. 45 received] 

1112 [Stipulated Exhibit No. 2 received] 

1113 [Plaintiffs’ Exhibit No. 46 received] 

[Plaintiffs’ Exhibit No. 47 received] 

*«*•••••• 
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1114 “Washington, D. C., 

October 21,1936 

“Mr. Robert Newman, 

c/o Finsterwald Furniture Co., 

219 Michigan Ave., 

Detroit, Michigan. 

Dear Bob: 

This will acknowledge receipt of check for $15,000. 
$13,125 is the amount of stock allotted to E. M. R. This 
will be represented by 

125 Shares of 6 per cent preferred 
625 Shares of $1 Common 

1115 Deducting the stock subscription of $13,125 from 
check sent leaves a balance of $1,875 as a loan to 

General Associates, Inc., for which their 6 per cent note is 
enclosed herewith. 

I take it for granted that you want these stocks made out 
in the name of the Elm Corporation. If not, please advise 
by return mail. 

I can not tell you exactly the number of shares there will 
be in each individual store, but same will be divided accord¬ 
ing to the size of the corporation. 

From vour letter, 1 take it that vou misunderstood E. I. 
in your telephone conversation with him. You write that 
you understand that $10,000 is to be loaned General As¬ 
sociates, Inc., and the other $5,000 is for an investment in 
the new stores. If the investment in the new stores above 
mentioned is more than E. M. R. wants to take, then please 
advise us as soon as possible and we will make the stock 
allotment smaller and send you an additional note for 
the difference. I do not know of E. M. R.’s or the Elm 
Corporation’s financial position, but I am passing the 
thought on to you that the $1,875 loaned General Asso¬ 
ciates is practically no loan at all as they need a minimum 
of $125,000 in order to function properly. E. I. and I have 
loaned General Associates, Inc., $75,000 between us and if it 
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is at all possible, we would like very much for E. M. 
1116 R. or the Elm Corporation to advance more money. 

I feel sure that all the money loaned is a good 6 
per cent investment and furthermore, we should not be 
over a year in paying back the money loaned by General 
Associates, Inc.’s stockholders. 

This letter is being written in E. I.’s absence but he will 
be back tomorrow and if this is not in accord with his under¬ 
standing and wishes, he will write you immediately. 

In the meantime, I will thank you to answer this letter at 
your very earliest convenience. 

It goes without saying that we were all so happy that 
E. M. R. came through his operation so nicely, and we feel 
sure that he is going to feel much better now. 

With mv best to vou and vour dear ones, I am 

Sincerely yours, 

Marc. ’ ’ 

Mr. Gordon. This has to do with the organization of 
stores in Lawrence, Malden, New Bedford, New Britain and 
Atlanta. 

Mr. Rover. Yes, I think so. 

The Court. It will be admitted. 

1116 [Plaintiffs’ Exhibit No. 48 received] 

***#*•••• 

1117 “October 23, 1936 
“Mr. Marc Goldnamer, 

Homer Building, 

Washington, D. C. 

Dear Mac: 

I have your letter of the 21st in which you explain to me 
the distribution of the $15,000 check which I mailed you 
from the Elm Corporation on October 19. I note the changes 
as against what I had in mind. It may be that I did mis¬ 
understand E. I. K. but I am of the opinion that what I 
wrote you in my letter was precisely what he told me over 
the phone. 



565 


The financial condition of the Elm Corporation and of 
E. M. R. personally does not permit of any further loan to 
General Associates at this time because as I explained to 
Uncle Ed the $15,000 which I sent brought my bank balance 
down to about $2,000. 

I would like the stocks issued in the name of the Elm 
Corporation and would appreciate it if you would give me a 
breakdown showing how the $13,125 is divided among the 
various stocks when you send them to me. I will want this 
information, of course, for our future records. 

If any more of the stocks are available, I would like to get 
some myself as I have around $5,000 or $6,000 which I 
would like to invest. However, I would rather not take this 
out of the Elm Corporation’s share. If there is any possi¬ 
bility of working this out, I will appreciate your 
1118 letting me know and I will also thank you for the 
breakdown as requested above when you send the 
stock certificates. 

I hope that you and Helen are well and with best regards, 
I am 

Sincerely yours,” 

[Plaintiffs’ Exhibit No. 49 received] 

##***#*** 

“October 28, 1936 

* ‘ Mr. Lester K. Allman, 

2186 East Broad Street, 

Columbus, Ohio. 

Dear Lester: 

Eddie is aw'ay and I am writing you about the stock 
subscriptions to the stores as we have had to finance all the 
capital stock for the various stores and we are hard pressed 
for funds. 

Eddie has allotted the Estate 60 shares of 6 per cent 
preferred and three hundred shares of common at $14 per 
share. ’ ’ 


t 


566 


Mr. Gordon. The “Eddie” referred to is E. I. Kaufmann. 

Mr. Rover. Yes, sir. 

Mr. Gordon. Mr. Allman is the brother-in-law of Mr. 
Levi? 

1119 Mr. Rover. Yes, sir. He is secretary of the Rosen¬ 
thal Jewelry Company. 

Mr. Gordon. He wasn’t at that time. 

The Court. It is a letter to Mr. Allman who is the brother- 
in-law of Mr. Levi. 

Mr. Rover. I will read this again: 

“Eddie is away and I am writing you about the stock 
subscriptions to the stores as we have had to finance all 
the capital stock for the various stores and we are hard 
pressed for funds. 

Eddie has allotted the Estate 60 shares of 6 per cent pre¬ 
ferred and 300 shares of common at $1 per share.” 

The Court. Which company is this? 

Mr. Gordon. The five companies that were organized, 
Lawrence, Malden, New Bedford, New Britain and Atlanta. 
They were organized all at once and are the first of the 
group involved in this case. 

The Court. All right. 

Mr. Gordon. If you will look at Schedule No. 3 of Stipu¬ 
lated Exhibit No. 1, you can leave off Evansville, which 
isn’t in it, and then you will see the next five are Lawrence, 
Malden, New Britain, New Bedford, and Atlanta. The Levi 
Estate got the 300 that is mentioned in this letter. 

The Court. All right. 

Mr. Rover. I will continue: 

“I will thank you very much to have $6,300 sent 

1120 to me immediately, making check payable to H. K. 
Mullins, Agent. 

I also understand that the Estate was to lend to the Gen¬ 
eral Associates, Inc., at 6 per cent interest. This latter item 
can wait your convenience but you will be helping out a lot 
if you will see that the $6,300 is forthcoming immediately. 

I have planned to leave here tonight for the opening of 
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the New Britain store tomorrow, I will be back here Satur¬ 
day and will count on your check at that time. 

With best wishes to all, I am 

Hurriedly yours, * ’ 

• **•##*** 

1121 [Plaintiffs’ Exhibit No. 50 received] 

[Plaintiffs’ Exhibit No. 51 received] 

*•••****# 

1122 “November 2,1936 
“Dear Marc: 


On my return to Columbus Sunday night I found your 
letter of October 28th. I had sent to H. K. Mullins, Agent, 
on Thursday, a check for $7,875 for 75 shares of preferred 
stock and according to your letter we were only to have 60. 
You can return the difference if that is the set-up. 

I also sent Eddie $20,000 as a loan to General Associates 
but please do not have this as an estate loan but we want it 
$10,000 to myself and Helen personally, and $10,000 to 
Jeanette Levi personally. 

Thanking you in advance for attention to this and for all 
past favors and with warmest personal regards, I am, 

Sincerely, 

Lester. ’ ’ 


**•«#*### 

[Plaintiffs’ Exhibit No. 52 received] 

**••#***# 

Nov. 6, 1936 

“Dear Ed: 


On my return from Rochester, I found a letter from Marc, 
asking for a check for 60 shares of preferred stock in the 
new stores, the allotment set up for us. I wrote him, I 
had sent a check to Mr. Mullins for $7,875 for 75 
1123 shares but would be satisfied -with the 60 shares. 
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If these have not already been issued to the estate 
as I suggested, I think for future inheritance and estate 
taxes, it would be better to issue them to us individually 
and whatever is used of the $7,875 I sent, issue 40 per cent 
to Jeanette and 60 per cent to us. 

I received the two notes for $10,000 each made out as I 
requested. Many thanks for your attention to this.” 

I am skipping the last few paragraphs because it is not 
relevant. 

#*###**#* 

[Plaintiffs’ Exhibit No. 53 received] 
####**#*# 

Mr. Rover. Plaintiffs’ Exhibit 54 is an undated letter 
from the same Mr. Allman to Mrs. Mullins. I think you will 
find it runs right along in that period, but it does happen to 
be undated. 

Mr. Gordon. All right. 

Mr. Rover. It reads as follows: 

“Mrs. H. K. Mullins 

E. M. Rosenthal Jewelry Co., 

Washington, D. C. 

Dear Mrs. Mullins: 

I received the letter of November 27th today showing the 
allotment of the stocks to me in the new stores. I couldn’t 
understand the set-up so spoke to M. Goldnamer and 
1124 he suggested writing to you. 

I sent you a check originally for $7,875 which was 
to be for 75 shares of preferred as that was original allot¬ 
ment suggested. Later the allotment was changed to 60 
shares but I had already sent check for the 75. 

I suggested the sixty be divided 60 per cent for myself 
and 40 per cent for Miss Jeanette Levi of Rochester, 
Indiana. 

This letter received shows 36 shares allotted to me which 
is 60 per cent of 60 shares, but the 60 shares only amount to 
$6,300, making a difference of $1,575. Mr. Goldnamer sug- 
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gested we should have a note for this amount if all my de¬ 
ductions are correct so will ask you to send me a note for 
60 per cent of $1,575—$945, and a note for $630 to Miss 
Jeanette Levi of Rochester. 

If this is all correct on your books I will sign option of 
repurchase and return it to you. 

Thanking you in advance for your prompt attention to 
this, I am 

Sincerely yours, 

L. K. Allman 
Box 1167 

Hollywood, Florida.” 

#•*##***# 

[Plaintiffs’ Exhibit No. 54 received: Letter from Lester 
K. Allman to Mrs. Mullins, undated] 

********* 

1125 Mr. Rover. I will now read the letter, skipping the 
last two paragraphs: 

“Dear Mr. Goldnamer: 

I am in receipt of your letter of the 27th with reference 
to stock in the five new stores. Will state that there seems 
to be a little error in regard to our stock. I was in Co¬ 
lumbus at the time we received this letter from Ed and 
Helen Lester, and I decided that this stock could be put in 
the A. J. Levi Estate and as we were to get 75 shares at 
$105 per share the amount I would pay would be 40 per 
cent of this amount or $3,150. I therefore sent Lester 
check for $3,150 and as I understand it he made up the 
balance of the $7,875 and sent to you. 

If this stock is being issued in the name of the 

1126 A. J. Levi Estate, it will be all right as I will then 
have the 40 per cent but if this stock is being issued 

separately, then I am entitled to stock in the amount of 
$3,150 or 30 shares and Helen and Lester 45 shares.” 

Mr. Bayre Levin. I think it might be well to explain to the 
Court that under the will of Mr. Levi 40 per cent of both 
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the corpus and income was to go to Jeanette Levi and 
Mrs. Levi. 

Mr. Gordon. So they were divided up according to the 
will? 

Mr. Bayre Levin. Yes. 

##**##### 

[Plaintiffs ’ Exhibit No. 55 received: Letter from Jeanette 
Levi to Goldnamer, November 30,1936 | 

#**#****“ 

“Mr. E. M. Rosenthal 
219 Michigan Avenue 
Detroit, Michigan 

Dear Eddie: 

1127 We have discussed the Buffalo matter at length 
with our accountants and with Mr. Hirshman, our 
attorney, and they are of the opinion that it would be an 
error to make a distribution of anv kind to the stockholders 
of the old Buffalo corporation. 

As you know, the old company was bankrupt and the new 
company took over the remaining assets for all the liabili¬ 
ties. I will not attempt to give you all the details, except 
that it was done according to the New York law and was 
taken care of by Saperston, McNaughton & Saperston, our 
Buffalo attorneys, and went completely through the courts. 

Now, it appears that even though our hearts prompt us 
to retrace our steps and do something for some of the old 
stockholders, we may find ourselves involved. It has been 
suggested that if you and I feel a moral obligation to any 
of those who are close to us, that we can give or sell a share 
of what we receive. 

Even though it would be possible, there is another problem 
that confronts us, namely, where would we get the money 
if we chose to give them a percent in cash of their old 
investment, and if we made a distribution of stock then 
we would also be confronted with having stockholders that 
may become troublesome again, regardless of how the stock 
was written and given. 
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Possibly you would like to discuss this with Ted, and if 
so, you may be assured that we will be glad to furnish him 
with further information. 

With warm regards, 

Yours sincerely, Ed” 

********* 

1128 [Plaintiffs’ Exhibit No. 56 received: Letter from 
E. I. Kaufmann to E. R. Rosenthal, May 18,1943] 

********* 

1129 Marcus S. Goldnamer resumed 
********* 

By Mr. Bayre Levin: 

Q. Mr. Goldnamer, is it not a fact that there was a change 
in the distribution of the stock in the store in Allentown, 
Pennsylvania? 

********* 

The Witness. If I understood the question correctly, at 
Allentown there was a change in ownership of stock by the 
stockholders different from what the original company’s 
stock records show. 

Mr. Gordon. Which one is Allentown? I am lost. 

The Witness. The first store that was opened after Kay, 
Reading. 

Mr. Gordon. Oh, I see. All right. That is the one that 
was opened in 1919? 

The Witness. Yes. 

********* 

1130 The Court. When did the change occur? 

By Mr. Bayre Levin: 

Q. When did the change occur? 

Mr. Gordon. I object to that. He is starting in to talk 
about a reorganization of Allentown which occurred in 1933 
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which can’t possibly have anything to do with what we are 
trying in this case. 

The Court. What does it have to do with it? 

Mr. Bayre Levin. Just further evidence that Mr. E. I. 
Kaufmann redistributed the stocks and dealt with these 
stocks arbitrarily. 

The Court. There is a great deal of evidence in the case 
already that Mr. Goldnamer gave before that Mr. E. I. 
Kaufmann directed the distribution of stock. I don’t see 
that it adds anything to it. 

Mr. Bayre Levin. Mr. Gordon used the term “reorganiza¬ 
tion” for the first time this morning. If I may adopt that, 
it is Mr. Gordon’s term, for a new corporation to be built 
on an old corporation and the rights of the original stock¬ 
holders were not regarded, I would consider that im¬ 
portant. 

The Court. I have some notions about that. I think I will 
admit that evidence. 

Mr. Gordon. Sir? 

The Court. I think I shall admit that evidence. 

1131 The Witness. May it please your Honor, listening 
to the discussion here, there are several analogous 

cases. 

If the Court so chooses I can give the substance of the 
whole thing and save a great deal of time. I anticipate I am 
going to be asked about a number. 

The Court. You may go ahead. The objection is over¬ 
ruled. 

The Witness. The main difficulties, or I should say cer¬ 
tain stores around 1929 came into financial difficulties. One, 
the Worth Jewelry Company that hasn’t been men- 

1132 tioned. That was the second store in Toledo, and 
as it vras always our policy to never let any creditors 

lose anything in our businesses we closed that store and the 
Rosenthal Jewelry' Company or the General Associates 
would take the assets. 
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The Court. Did take the assets. 

The Witness. Yes, and pay off all the creditors. 

Mr. Gordon. What store are you speaking about now? 

The Witness. Worth Jewelry Company of Toledo. 

Mr. Gordon. Now vou- 

The Court (interposing). I know it is getting a little out 
of bounds but I am allowing him to testify what happened. 

The Witness. I was appointed Receiver for that company 
and I proceeded to pay off all the creditors and distributed 
the remainder to the stockholders in the proportion to which 
they had subscribed to the stock and I paid off about 22 
cents on the dollar. 

I mentioned that store because we closed it up and it went 
out of business. 

Now Allentown, Buffalo, Fort Wayne, were more or less 
in an analogous position for one reason or another, too high 
rent, too much expense, not enough business. For one rea¬ 
son or another those companies were in need of funds. 

Either Mr. Kaufmann or mvself wrote or talked to the 
other members of the group of five suggesting that they all 
put in more money. 

I remember distinctly that Mr. Rosenthal and Mr. Saul 
Kaufmann did not concur in that procedure. 

So, in the case of Buffalo and in Allentown Mr. 
1133 E. I. Kaufmann and/or myself, and in the case of 
Fort Wayne, C. D. Kaufmann. decided that we would 
take over the assets, that is, General Associates or Rosen¬ 
thal Company would take over the assets of those corpora¬ 
tions and put them entirely into the assets of the Rosenthal 
Company. 

If you will excuse me I will say Rosenthal Company be¬ 
cause it was either Rosenthal Company or General Asso¬ 
ciates. 

Mr. Gordon. You say it is what? 

The Witness. To me Rosenthal and General Associates 
were the same. 

Mr. Gordon. It is to be understood when you say Gen¬ 
eral Associates it might be the Rosenthal Company, and 
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when yoft say the Rosenthal Company, it may be General 
Associates ? 

The Witness. Correct. They were one and the same. 

Mr. Bayre Levin. That is in this answer. 

The Court. Go ahead. 

The Witness. We would put up additional money or we 
would issue additional preferred stock and pay off every 
dollar by the Rosenthal Company, and then we would take 
over the assets of the company and we would of course 
eliminate, or if I may use the expression “wash out” the 
original stockholders. 

As it so happened those three stores progressed and got 
back in good standing, good financial position, whereupon 
Mr. E. I. Kaufmann decided that notwithstanding the fact 
that the original stockholders had by law lost their invest¬ 
ment, that the Rosenthal Company had been able to get all 
their money that the original company owed them, and in 
addition to that they now owned all of the stock. 

1134 So, we decided to give back the stock to those 
stockholders that we thought were entitled to it from 
an association and production standpoint rather than from 
a legal standpoint. 

I remember I suggested and it was followed out that Mr. 
Cecil Kaufmann who had been the main reason for the 
Buffalo store getting back on its feet was given 10 per cent, 
and Mr. Ben Golding, the supervisor, was given 5 per cent. 

So, in the last analysis the new stock in the reorganized 
companies was distributed according to the judgment of 
Mr. E. I. Kaufmann and myself as to who were entitled to 
it and in what amounts. 

The Court. This occurred when ? 

The Witness. The stores were in hot water around 1929 
and the reorganization about four or five years later. They 
weren’t simultaneous, but around those years. The records 
of course .will show. 

By Mr. Bayre Levin: 

Q. What happened to these businesses from the time they 
got into hot water until what you call reorganization oc- 
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curred? A. They proceeded to do business as they had 
done before and the only difference was that Rosenthal 
Jewelry' Company owned the stock. 

Mr. Gordon. Now I move to strike that last. We have got 
a stipulation in here showing how the stock was issued in 
each one and you have got a very involved situation in each 
one. I don’t like it. The Rosenthal Company owned 
it all. 

1135 The Court. The Rosenthal Company did own the 
stock. He says it was taken over when they were in 
hot water. 

Mr. Gordon. Rosenthal Company or General Associates. 

The Court. The Rosenthal Company or General Asso¬ 
ciates. All right. 

Bv Mr. Bavre Levin: 

V •> 

Q. Mr. Goldnamer, when you were examined on your depo¬ 
sition you stated that you had signed the names of others 
to minutes of meetings in the records and minutes book of 
the E. M. Rosenthal Jewelry Company, and I think some 
other companies. Do you recall that? Is that true? Did 
you sign the names of others ? A. yes. 

Q. Will you relate the circumstances and the times when 
you did that? A. The circumstances under which I signed 
Mr. E. I. Kaufmann’s or Mr. Rosenthal’s names to minutes 
of meetings, so on and so forth, the times were quite numer¬ 
ous. I did it as a matter of expediency. One was in 
Florida, another in Maine, and they went to Europe to¬ 
gether for several months at one time. The fact is I signed 
their names quite a number of times. 

I understood in my deposition it was stipulated by all 
counsel wherever I signed anybody’s name there wasn’t any 
question about it, and agreed it wasn’t to be brought up 
again. 

Q. No, it was stipulated that nobody complained that 
you did that. It is just the fact that you did do it. A. I 
did it. 
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1136 Q. Did von get any prior authority to do it in the 
cases you did it? A. No, hut T might add the fact it 

wasn’t questioned and was acquiesced in, if there had been 
any objection they would have doubtless said so. They 
knew I had done it and was doing it, and would probably do 
it again. 

Q. Mr. Goldnamer, I want you to read from your depo¬ 
sition, page 229, Question 1 to the answer to Question 4 on 
page 230, when you were cross examined by Mr. Gordon, 
and I am going to ask you if that is true. 

Mr. Gordon. What page is that ? 

Mr. Bayre Levin. 229 to the end of the answer on page 
230. 

********* 

Q. Those answers are true? A. Yes. 

Mr. Bayre Levin. The portion of the deposition referred 
to is as follows: 

“By Mr. Gordon: 

Question. Mr. Goldnamer, when you, in your direct testi¬ 
mony, spoke of you and Mr. Kaufmann delegating authority 
to people, I assume that you meant that practically, and in 
fact that was done, and that in these delegations, as in the 
other things that vou and Mr. Kaufmann did vou did not 
consider each time whether you were acting in your 

1137 capacity as officers of one or other of the individual 
stores, or as officers of the E. M. Rosenthal Jewelry 

Company or as officers of Kay Associates, but you just told 
somebody to do this, and somebody to do that because, in 
actual practice, you and Mr. Kaufmann were the heads of 
the whole business of all sorts; is that right? 

Answer. Well, I can onlv assume what Mr. Kaufmann 
did. 

Question. I think you are right about that; but as to 
what you did? 

Answer. My idea of the situation as it existed was that 
I had certain duties to perform as an officer of the Rosenthal 
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Company. I was general manager of the Rosenthal Com¬ 
pany, and it was my duty to do anything that I could for the 
stores, as an officer and manager of the Rosenthal Company 
and as a stockholders and partner in the whole picture, 
retail or wholesale. 

Question. And as president of a number of the stores? 
Answer. No; that thought never came with me, because 
my duties commenced before 1 was president of those stores 
and continued after I was president of those stores—the 
same duties. 

Question. But you must have known that you had some 
duties as president of the stores. 

Answer. I have defined those duties. Thev consisted 

V 

more or less in the signing of minutes and things like that. 
The fact that I was president of the stores, I did not think 
of, unless, on a rare occasion, I would be impelled to do 
something that I would not have done otherwise.” 

1138 Q. Mr. Goldnamer, I want to ask you to identify 
certain individuals who 1 think were employees or 

otherwise connected with this system: that is, the Rosenthal 
Jewelry Company or any of the affiliated companies. In¬ 
stead of asking you about each person, I should like you to 
look at the list, mention the nanus and identify the person. 
A. Yes, sir. 

#*•#*###* 

Mr. Hirshman. What schedule do you refer to? 

Mr. Rover. Schedule 3, page 1. 

*#*##**## 

The Witness. Lester K. Allman. He has been identified 
before. He’s the—well, I guess I had better—he is the 
husband of Helen Allman, who, together with her sister, 
Jeanette Levi, were the heirs of Albert J. Levi. 

Mr. Wilkes. And sisters. 

The Witness. They were sisters, yes. 
##*###*## 

1139 Q. Well, now, will you make one further state¬ 
ment in connection with Mr. Allman and in connec- 
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tion with others: Was he ail employee or did he perform 
services in connection with any of the corporations? A. 
None that I know of up until 1944. 

##•#»#•## 

Q. Well, now, Mr. Allman was in the retail business up 
in New England for many years, wasn’t he, Mr. Goldnamer? 
A. Not to my knowledge, lie was in the furniture business, 
but lie never was in any retail establishment that I knew of. 

*######## 

Q. He was in this furniture business that Mr. 

1140 Rosenthal had; was that it? A. The Hadley group. 

Q. Yes. A. Yes, sir. 

Q. All right. A. Elizabeth Ann Bashwitz is the wife of 
Captain Fred Bashwitz. He was originally in the offices 
of the Rosenthal Jewelry Company and was later appointed 
manager of the Kav-Washington, branch, located at 8th 
and E, Northwest. 

********* 

The Witness. Mrs. Bashwitz was a niece of my wife. Fred 
J. Bashwitz, I have just—that would include—I have al¬ 
ready described his position. 

*#*#**#*# 

1141 Carter Gingold is the son of Mrs. Estelle Bash. 
She is the sister of C. D. Kaufmann and the niece 

of E. I. Kaufmann. 

********* 

Marvin Gingold was formerly a lawyer in Detroit. I 
don’t know through what steps he came into manager¬ 
ship in our organization, but I know that he is now 

1142 the manager of the Kay, Buffalo, store. 

Q. Well, he was formerly the husband of Estelle 
Bash ? A. That is right. 

######*#• 

A. Helen Goldnamer is my wife. Rose Goldnamer was 
my sister, now deceased. Joan Allman Greenberg is the 
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wife of Maurie Greenberg, who now occupies the position 
that Captain Fred Bashwitz had, and Joan Allman Green¬ 
berg is the daughter of Mr. and Mrs. Lester Allman. 

Q. Mr. K. Allman. A. K. Allman. Adolph Kaufmann 
is the elder brother of Mr. E. I. Kaufmann, uncle of C. D. 
Kaufmann. 

Albert Kaufmann, I- 

Q. Well, just a minute. You haven’t identified him with 

anv business, any one of the businesses. Was he identified? 

A. He was formerly at Waterburv, is now the manager or 

supervisor—I don’t know which—of Kay, Chattanooga. 
*####♦##* 

A. I don’t know what position he holds. He lives in 
Chattanooga, and the store was opened for his particular— 
for the particular reason of giving him—moving him as 
manager from Waterburv, Connecticut, to Chattanooga, 
Tennessee. 

Q. Well, that was not an unusual procedure in a case of 

relatives of the five-A. Well, I am just trying to 

identify the people. 

Q. Yes, but while I am at it: That was not unusual, was 
it, to open a store for the special accommodation of some 
relative or other, was it? A. Oh, no; that was 
1143 usual. 

Mr. Gordon. Of some relative? 

Mr. Bavre Levin. Yes; of some relative of one of the 
five. 

I think you made that clear, that it was not unusual. 

The Witness. Not at all. 

Mr. Gordon. Like Eddie is now located in Jacksonville. 
The Witness. Right. 

****** ### 

The Witness. Albert Kaufmann doesn’t—some one else 
will have to enlighten the Court on that. I don’t know who 
Albert Kaufmann is. 

**#**#*## 
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The Witness. Aron P. Kaufmann is the youngest son of 
E. I. Kaufmann, has no position in any of our organiza¬ 
tions. 

By Mr. Bavre Levin: 

Q. Did he ever work in any of the organizations ? A. 
Yes, he might have, just helped around. He worked some¬ 
where, I think, around—I used to see him around the Rosen¬ 
thal Jewelry Company. I don’t—I wouldn’t- 

Q. Well, it is not claimed that he actually contributed any 
services? A. I don’t—nothing to—of any importance. 
1144 The Court. Of any importance? 

The Witness. Of any importance; no, sir. 

The Court. All right. The next one; Benjamin. 

The Witness. Benjamin Kaufmann is the brother of E. I. 
Kaufmann, was originally co-manager of Kay, Detroit 
********* 

Q. And is he part of the system today as an employee or 
in any other capacity: Benjamin Kaufmann? A. None that 
I know of. 

********* 

The Witness. Bernice is the wife of Joel Kaufmann, 
daughter-in-law of E. I. Kaufmann. 

Carlton K. Kaufmann was—if I am not mistaken, he is in 
the service now. He was one of our—I think Buffalo or one 
of the New England store managers. He is no relation to— 
no relation of anyone in the organization that I know of. 

Cecil D. Kaufmann. Cora Lee Kaufmann is the youngest 
of three children of Cecil D. Kaufmann. 

Dina—that should be D-e-n-a. Dena L. Kaufmann is the 
wife of Adolph Kaufmann above referred to. 

Donald J. Kaufmann is the son of Adolph Kaufmann and 
the present manager of Kay, Atlanta. 

Edmund I. Kaufmann. Estelle Kaufmann refers back to 
Estelle Gingold. 

The Court. Yes. 

The Witness. Gary E. Is that Cary or Gary? 

• ••*••••• 
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1145 The Witness. Thank you. Daughter of—son of 
Donald Kaufmann, just above referred to. 

Irving Kaufmann is the son of Ben Kaufmann, above re¬ 
ferred to. I don’t think lie’s ever had any connection what¬ 
ever with the business. 

Isabel G. Kaufmann is the wife of Cecil D. Kaufmann. 
James A. Kaufmann is the son of Adolph Kaufmann. 
Joel S. Kaufmann is the son of E. I. Kaufmann. 

By Mr. Bayre Levin: 

Q. Now, just to get this clear, you haven’t identified 
James A. Kaufmann with the business. A. Son of Adolph 
Kaufmann. 

Q. Yes, but any identification with the business or the 
system? A. No. He is—the last I heard of him he was a 
medical student in Vanderbilt University under the super¬ 
vision of the Army. 

Q. All right. A. Joseph D. Kaufman should be spelt 
with one N. He’s no relative of any of the Kaufmann’s be¬ 
fore mentioned. He is my brother-in-law, having married 
the youngest-younger sister of my wife. 

• #•***••* 

The Witness. Pearl Kaufmann was the wife of Ben 
Kaufmann, 

1146 Robert D. Kaufmann is the second son of E. I. 
Kaufmann. 

Ruth J. Kaufman, now deceased, was the wife of Joseph 
D. Kaufman. 

Saul Kaufmann, now deceased, a brother of E. I. Kauf¬ 
mann, the father of C. D. Kaufmann. 

*•••***•• 

Jeanette Levi is the maiden sister of Albert J. Levi. 
Bertha Loeb is the wife of Louis Loeb, now deceased. 
Louis Loeb was a former manager of Marx Jewelry Com¬ 
pany, Washington, and Bertha Loeb was sister of my wife. 


“Anna S. Marx”—that should bo Anno, A-n-n-e, I think— 
is the wife of George Marx. 

George M. Marx, is the next one. He is a cousin of E. I. 
Kaufmann, and Mrs. Marx was formerly manager of the 
Ross Company on 7th Street, Washington. George Marx 
was former manager and supervisor of—I wouldn’t say 
former; he is the—he was the former manager of the Wash¬ 
ington store and later came into the Kay Associates, Inc., 
and also added to those duties the ofiicership, assistant 
treasurer, I think of the Rosenthal Jewelry Company and, 
if I am not mistaken, is now general manager of that com¬ 
pany. 

Louis Marx, no relation to the above referred to Marx, is 
the distant cousin of my wife and is now the manager of the 
Key Jewelry Company in Evansville, Indiana. 

Samuel Meisner is the brother-in-law of E. I. Kaufmann, 
uncle of C. D. Kaufmann, having married Mr. E. I. 
1147 Kaufmann’s sister, was, and I think still is, manager 
of Kay Jewelry Company, Columbus. 

Robert J. Newman has already been identified; he is the 
son-in-law of the eldest daughter of E. M. Rosenthal, Sr. 

Augusta Rosenthal, now deceased, was the wife of Mr. 
Edwin M. Rosenthal’s senior brother. 

Edwin M. Rosenthal, Jr., is the son of Edwin M. Rosen¬ 
thal, Sr. 

Gertrude E. Rosenthal is the sister-in-law of Mr. E. M. 
Rosenthal, Sr. She was the wife of Albert M. Rosenthal, 
now deceased. 

Janet Rosenthal is the daughter of Gertrude Rosenthal. 

Leo J. and Ethel C. Rosenthal. Don’t recall that. I 
think those are all—next few are relatives. I am not sure. 

Mary Louise Rosenthal, the same. 

Matilda Rosenthal- 

Mr. Bayre Levin. Mary Louise Rosenthal is the wife of 
Edwin M. Rosenthal, Jr. 

The Witness. That’s right. 

Matilda Rosenthal is the sister of Louis Marx—of Louis 
Loeb and has never been connected with the firm in any way 
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and is no relation to any of the Rosenthals before-men¬ 
tioned. 

Merrill Rosenthal is the son of Edwin M. Rosenthal, Sr. 's 
elder brother and is engaged in the furniture business out in 
Davenport, Iowa. 

Morton Rosenthal is a nephew of Edwin Rosenthal, Sr., is 
the manager of the Malden, Massachusetts, store. 

Sandford Rosenthal is a doctor here in the city of 
1148 Washington, has no connection whatever with any of 
the other Rosenthals. 

##*#####* 

1154 Q. You may proceed, Mr. Goldnamer. A. When I 
said I could identify all of the stockholders it was 

called to my attention I had made that statement. I didn't 
mean to leave counsel or the Court under that impression. 

What I meant to say was that I could identify practically 
all of the employees or stockholders who had important or 
executive positions. , 

1155 When I said the other day there were about 100 
stockholders it was pointed out to me there were 

several hundred that included The Thrift Club. I didn't 
mean to leave the impression I could name all those. I 
meant the ones holding important positions. 
##•*####* 

1158 Mr. Gordon. Now, Mr. Levin, do you mind if I read 
at this time a statement you made when we took Mr. 
Goldnamer’s testimony? 

Mr. Bayre Levin. All right. 

Mr. Gordon. This is by Mr. Bayre Levin: 

“Furthermore, I unequivocally at this time state on be¬ 
half of my client that the signing of the name of Mr. E. M. 
Rosenthal to minutes and stock records will not be ques¬ 
tioned by me as being binding upon Mr. Rosenthal, in so far 
as the corporated consequences of such things are con¬ 
cerned. The same applies to the signatures in other minute 
books of the wholesale and retail corporations, and those of 
Kay Associates and General Associates, Incorporated.” 
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That is correct? 

Mr. Bayre Levin. And that is my position today. 

Mr. Gordon. I was surprised that we got into Mr. Gold¬ 
namer’s signing those names. That came out in the deposi¬ 
tion before the trial and after we talked about it a little 
bit everybody agreed there was no harm in it. 

Mr. Bayre Levin. Certainly there was no harm in it. If 
Mr. Gordon implies there is any breach of good faith. 

Mr. Gordon. Oh, no. 

Mr. Bayre Levin. The relationship was this man felt he 
had the power to sign their names. 

The Court. Mr. Goldnamer was trusted by everybody. 

Mr. Gordon. Yes. 

1159 Mr. Bayre Levin. That is right. 

Mr. Gordon. I will only take a minute more. At 
the time of the deposition, when this matter came up I was 
very careful to go through all the books and find out just 
where he had signed and where he had not. 

Now as I understand, it is not in any way necessary, ad¬ 
visable or material to determine when Mr. Goldnamer 
signed Mr. Rosenthal’s name or when he didn’t, because 
whenever he did it was all right. 

Mr. Bayre Levin. That is perfectly true. 
********* 

By Mr. Gordon: 

Q. Mr. Goldnamer, Mr. Levin has gotten you to confirm 
the statement that you made here to the effect that the 
thought never came to you that you were president of a 
number of stores. 

Now you don’t want to say that, do you, Mr. Goldnamer? 

Mr. Bayre Levin. I think the statement should be read to 
the witness. 

The Witness. I recall it. You don’t need to read it. 

Directly, no. The point I was trying to make clear was 
that in the carrying out of my duties I never stopped to 
think whether I was an officer of the wholesale or retail, 
one way of the other. I didn’t do something for the store 
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